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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

TROY CABIBI, MEMORANDUM DECISION AND
ORDER DENYING MOTION TO
Plaintiff, VACATE
V.

Case N02:13¢v-00006 DN
UNITED STATES OF AMERICA
District JudgeDavid Nuffer
Defendant.

OnJuly 3, 2012, Mr. Troy Cabibi pled guilty tbree charges: (1) assaulting a federal
officer; (2) discharging a firearm during a crime of violence; angh¢3kessionf a firearm by a
convicted felon. He was sentenced to 240 months in prison and did not appeal this sentence.
However, in January 2013, Mr. Cabibi filed the instant Section 2255 Motion to Set Aside,
Vacate, or Correct Senten¢#lotion to Vacate” or “Motion”)! He seekslownward adjustment
of his sentence.

The United States was ordered to file a responddrt@€abibi’s Motion to Vacate, which
it did in April 20132 The United States argues tihét. Cabibi's Motion should be denieBor
the reasons discussed more fully below, the United States is correct and Mrs@adbiion is

DENIED.

! Motion Under28 U.S.C. § 225%0 Vacate, Set Aside, or Correct Sentence by a Pardeederal Custody
(“Motion to Vacate” or “Motion’), docket no. 1filed January 3, 2013.

2 Response of United States to Petitioner's Motion to Vacate, Set AsiderrecCSentence (2258'Response),
docket no. 7filed April 30, 2013.
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BACKGROUND

On July 3, 2012, Mr. Troy Cabibi entered a Statement in Advance of Plea of Guilty

pursuant tdced. R. Crim. P. 11(c)(1)(Q)Statement}.* In the Statement, Mr. Cabibi admitted

the following facts:

[O]n August 26, 2010, | was at my home in South Salt Lake City, Utah, when
certain individuals came to my door and knocked. At that time, | had an
outstanding warrant for my arrest. When the individuals at the door attempted to
enter my home, | intentionally fired on them. | admit that | had no legal
justification for that action. . . . | admit that the individuals | fired upon were
federal officers [and] [o]ne of those officers . . . did in fact sustain a life-
threatening injury which has caused permanent damage. . . . | admit that the
weapon | used to shoot at the officers was a .45 caliber Rugeasgymatic

weapon which was not manufactured in the State of.Ufainther admit that at

the time | was in possession of that weapon, | had previously been convicted of a
crime carrying a term of imprisonment of more than one Year.

The Statement also made clear that:
1. Mr. Cabibiwas pleading guilty to three charges: (1) Assault on a Federal

Officer,18 U.S.C. 8 111(a)(1)2) Discharging a Firearm During a Crime of Violence,

18 U.S.C. 8 924(¢)and (3) Possession of a Firearm by a Convicted F&®b,.S.C. §

922(g)(1)°
2. His attorney had explained the nature of the charges against him, and he

had the opportunity to discuss the nature of the charges with his attorney.
3. He understood the charges and the elements the government would be

requiredto prove in order to convict hirf.

3 Statement by Defendant in Advance of Plea of Guilty PursudredoR. Crim. P. 11(c)(1)(qjStatement}, Case
no. 2:10cr-01024CW, docket no. 77, filed July 3, 2012.

*1d. at4, 9 11.
°|d.at1,1.
®ld.
"1d.
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4. The maximum possible penalty for Count 1 was twenty years’
imprisonment, a fine of up to $250,000, and a term of supervised release up to three
years®

5. The maximum possible penalty for Count 2 was ten years’ imprisonment
to be run consecutively to any sentence imposed for Count 1, plus a term of supervised
release up to five years.

6. The maximum possible penalty for Count 3 was ten years’ imprisonment,
a fine of up to $250,000, and a term of supervised release up tye¢arse’

7. He understood his actual sentence could differ from any calculation by the
United States or any suggestion contained in the Sentencing Guidelines, and he had
discussed those procedures with his attofney.

8. The sentence imposed by the Court would be 240 months imprisonment,
and agreed that “240 months is a reasonable sent&nce.”

9. No one had made threats, promises, or representations to him that caused
him to plead guilty*®

10. He had discussed the case and the plea with his lawyer as much as he
wished, and had no additional questidhs.

11.  He was satisfied with his lawyét.

81d. at 2,1 2(a).

°1d.

194,

td. at2, 1 3.

21d. at 5,9 12(C)(1).
Bld. at6, 2.

*1d. at6, 1 4.

%1d. at6, 1 5.



12.  He had no mental reservations concerning the lea.
13. He did not wish to make any changes to the plea because he agreed with

the terms and all of the statements contained théfein.

Mr. Cabibi was also charged with Attempted Murder, but this chargelimasssedas
part of the plea agreement. If Mr. Cabibi had proceeded to trial and been founaduilty
Attempted Murder, he would have facgdery long sentence. Under the SentapGuidelines,
thebase offense levébr Attempted Murder would have been 33, plus a feuel enhancement
for the victim’s permanent or lifthreatening bodily injury, for a total offense level of 37. Given
his total criminal historyscore of five, wich establishes a criminal histargitegory ofll, the
Attempted Murder charge would hawarried with it a guideline range of 2827 months, plus a
mandatory consecutive sentence of 120 months for the Discharging a Firearm IhafgeC.

8§ 924(c) for a total range of 382-457 months.

Mr. Cabibiultimately pled guilty to three charges, consistent with the Statement: (1)
assaulting a federal officer; (2) discharging a firearm during a crim®lence; and (3)
possession of a firearm by a convicted felon. He was sentenced to 240 months in prison and did
not appeal his sentence. However, he now seeks downward maodification of his sentédimze by f
the instant Motion to Vacate.

DISCUSSION

Mr. Cabibiasserts two grounds for decreasing his sentence. The first is ineffectiv

assistance of cound@hndthe second is that he has “new evidence pertaing [sic] to the case that

¥1d.at7,97.
71d. at7, 1 8.
18 Motion at 5
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may suport [sic] cause for lesser sentece [sitHe believes these two grounds constitute a
valid basis for lowering his sentenddr. Cabibi is incorrect.

I neffective Assistance of Counsel

To establish ineffective assistance of counsel, the defendant must demomatrdiehis
counsel’s performance was deficient, and that, (2) as a result of those dedgigme defendant
was prejudiced® The burden is on the defendant to demonstrate that his attorney’s performance
was unreasonable under prevailing professional nétifis.demonstrate prejudice, the second
prong of theStrickland test, the defendant must show that “there is a reasonable probability that,
but for counsel's unprofessional errors, the result of the proceeding would have beentdfffe
“Judicial scrutiny of counsel’s performance must be highly defererifilC]ounsel is strongly
presumed to have rendered adequate assistance and made all significant dietigasercise
of reasonable professional judgmefit.”

Mr. Cabibi makes several arguments about whigdtieves his counsel was deficient.
His original Motionmakes this accusation, as deesadditional document filed three months
after the Motior?> None of his arguments, however, establish that his counsel was deficient or
that he was prejudiced lmpunsel.

First, Mr. Cabibiargueghat he “was not properly informed on sentencing guidelines”

and, instead of pleading to 240 months imprisonment as he did, he would have pled to “the 161-

9 Motion at 6

2 grickland v. Washington, 466 U.S. 668, 687 (1984)
2L Kimmelman v. Morrison, 477 U.S. 365, 384 (1986)
2 grickland, 466 U.S. at 694

#1d. at 689

#1d. at 690

% Lodged Documentslocket no. 6filed April 3, 2013.
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171 months” if properly informetf. Mr. Cabibi provides no further facts to suppthis
argument. Instead, he simply argues tletdid not have the information before and was
improperly informed.?” Tellingly, Mr. Cabibi adnits in his supplementary documerist his
counsel advised him that he faced a possible “30 year” sentence and advised hinteahe¢se
could run consecutivel§f These statements, even if it were established that theysaiete
donotindicatethat Mr. Cabibi was improperly informed with regard to sententing true that
Mr. Cabibi faced at least 30 years in prison if he had gone to trial and was edrioict
Attempted Murder. It is also true that he could have served consecutive seiftbaceas
convicted for Attempted Murder. Therefore, Mr. Cabibi's counsel wiselgtagsMr. Cabibi in
accepting a plea agreement of 240 months imprisonment, which avoided concurrent sentence
and avoided a thirtyear sentence. Thaviceis not deficent

Next, Mr. Cabibi contends that his counsel was deficient because he failedao fil
motion to compel to obtain medical records of the victim and failed to puBtaehaviolation
against the governmefit Mr. Cabibi apparently now seems to believe that it may not have been
his bullet that hit the victim, so his attorney should have sought medical records about the
victim’s wounds and should have attacked the United States for failing to produce more
information about the investigation of the shootifi¢glowever, as the United States points out,
Mr. Cabibi has already admitted to intentionally firing upon federal officeidlzere is no
indication the events took place in a manner contrary to Mr. Cabibi’s admissions inathe ple

agreement.

6 Motion at 6
21d.
% odged Documesstat 1docket no. 6filed April 3, 2013.
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The United States also points out thatdiscovery, the government provided
photographs of the victim’s injuries and detailed medical records relating tguhefrom the
responding fire department”Further, “the government provided 240+ pages of discovery
related [to] the shooting, including photographs of every gun related to every offitdee
scene, and confirmation that no weapon had been fired on the scene except for thbge fired
Troy Cabibi.”® Thus, there was no basis for Mr. Cabibi’s colitsdile a motion to compel or
pursue &@rady violation against the government because the information that would have been
sought under such actions was already provided. It is presumed that Mr. Cabibi’'s counsel
recognized this and used his professional judgment to conclude that an attemptifumradddit
disclosures would not have been helpful to the &ase.

Finally, Mr. Cabibi asserts thhts attorney should have filed a motion to suppress the
arrest warrant because the warrant “was issued for a DUI that | was never chatdéMfo
Cabibi explains that he talked to his attorney about this, and his attorney said hedaan’t
because the government will get mad an [sic] he don't [sic] want to dfovitithout a statement
from the attorney, it is natlear why the attorney chose not to file a motion to suppress. Lack of
clarity, however, does not establish inefficient representation. It musebenped that counsel
rendered adequate assistance and chose not to file a motion to suppress inifeeodesc

reasonable professional judgméhMr. Cabibi’'s assertions do not overcome that presumption.

¥ Response at 16
32 ﬂ

33 Srickland, 466 U.S. at 69¢[CJounselis strongly presumed to have rendered adequate assistance and made all
significant decisions in the exercise of reasonable professional judgyment

34 Lodged Documents at Bpcket no. 6filed April 3, 2013.
®1d.
% Strickland, 466U.S. at 690
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Perhaps the most significant defecMn Cabibi’s current assertions about the
ineffectiveness of his counsel is that none of his arguments are sdgmpeayfactual record.
There is no affidavit, sworn statement, or other evidence to support an ineffeststara® of
counsel claimThis is contrary to guiding rules, which state that motions filed 2®i&r.S.C. 8§
2255must “state the facts supporting each ground” and must be “signed under penalyrpf per
by themovant or by a person authorized to sign it for the movirB&cause Mr. Cabibi’s
allegations of ineffective assistance are not supported by verifiable egjdbay lack
credibility and are not convincing.

Moreover, Mr. Cabibi’'s sworplea agreement iictly contradicts his current unsworn
statements that his counsel was ineffective. In his plea agreement, M &hbitted that his
attorney had explained the nature of the charges against him, and he had the oppmrtunity
discuss the nature of theariges with his attorne¥thathe understood his actual sentence could
differ from any calculation by the United States or any suggestion contaitieel $entencing
Guidelines, and he had discussed those procedures with his aftttimatyjo one had made
threats, promises, or representations to him that caused him to plead%hiityhe had
discussed the case and the plea with his lawyer as much as he wished, and had nd additiona
questions*! thathe had no mental reservations concerning the e he did not wish to

make any changes to the plea because he agreed with the terms and all of the statements

3" Rules Governing Section 2255 Proceedings for the United States Dstrins, Rule 2 (2010¥ge also DUCIVR
5-3(a) (requiringg 2255motions to be in writing, signed, and verified, and to comply 28tJ.S.C. § 2225

3 Statement at, 1 1.
¥1d.at2,13.
“1d. at6, T 2.
*1d. at6, 1 4.
21d.at7,17.
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contained thereil® andthat he was satisfied with his lawy&rAccordngly, there is no reason
to conclude that Mr. Cabilsi attorney performed dieiently or that Mr. Cabibi was prejudiced
by the representation of counsel in his criminal matter. Therefore, Mr. Cah#dffsctive
assistance of counsel argument fails.

New Evidence

Mr. Cabibi argesthat his Motion should be granted because henbasevidence¢hat
“may suport [sic] cause for lesser sentece [$i2No further argument or facts are presented.
Rather, Mr. Cabibi simply states that he “just barely” received the infammand did not have
it before®*® Evenconstruing this argument most liberally, it is impossible to determine whether
the alleged “new evidence” is actually new evidence or whether it is relevant iragny the
case. HadMr. Cabibi followed the instructions on H§s2255form to state the facts supporting
his argument, it might have established grounds for his Motion. Howevamply @rguing that
new evidence exists without disclosing any facts, Mr. Cabibi has not estdlgishands for his
Motion to VacateTherefore, bcause there are no factual allegations to accontpany
argumentand becausk is impossible to determine whether #ilkeged evidence is actually new
or is relevant to the case, this argument fails.

CONCLUSION AND ORDER

Because “the motion and the files and records of the case conclusively shpuistiregr

is entitled to no relief*” no evidentiary hearing is necessafyn determining whether an

“1d.at 7, 1 8.

*1d.at 6, 1 5.

5 Motion at 6

6 Motion at 8

4728 U.S.C. § 2255(b)

8 United Satesv. Cervini, 379 F.3d 987, 994 (10th Cir. 2004)
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evidentiary hearing is appropriate, the “probative force of the newly geesevidence” must be
assessetf The movant “must identify evidence that demonstrates that he probably would not
have been found guilty beyond a reasonable doubt by any reasonablé’jiarCabibi
presents no new evidence and is therefore not entitled to an evidentiary hearing.
Further,becauséMr. Cabibi has failed to show that his Motion to Vacate has any grounds
upon which it could be granted undgegction 2255
IT IS HEREBY ORDERPD Mr. Cabibi’s Motion to Vacate, Set Aside or Correct

Sentence by a Person in Federal CustbidyDENIED.

DatedApril 22, 2015.

BY THE CO w

David Nuffer v
United States Districiudge

*91d. at 992 (quotingSchlup v. Delo, 513 U.S. 28, 331 (1995)
%0 Cervini, 379 F.3cat992

*1 Motion Under28 U.S.C. § 225% Vacate, Set Aside, or Correct Sentence by a Person in Federal Cdstiay,
no. ], filed January 3, 2013.
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