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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

PATRICIA PAYSTRUP,

ot MEMORANDUM DECISION AND
Plaintiff, ORDER

V.

MICHAEL T. BENSON,in his official

capacity; JAMES MCDONALD, in his _
official capacity; and SOUTHERN UTAH Case No. 2:13cv00016-DB
UNIVERSITY, District Judge Dee Benson

Defendants.

Plaintiff Patricia Paystrup (“Plaintiffor “Professor Paystrup”) filed the instant
employment discrimination lawsuit against Mich@eBenson, in his official capacity, James
McDonald (“Dean McDonald”), in his offial capacity, and Southern Utah University
(collectively “Defendants”), alleging that Defendants committed several violations of the
Americans with Disabilities Act (thtADA”) and the Rehabilitation Act of 1973
(“Rehabilitation Act”). The casis now before the court @efendants’ Motion for Summary
Judgment. (Dkt. No. 27.)

The court heard oral argument on thetiommmon November 6, 2014. At the hearing,
Plaintiff was represented by Austin Egan. Defents were representbd Daniel Widdison.
Prior to the hearing, the cowrdnsidered the memoranda andestmaterials submitted by the
parties. Since taking the matter under advisentkatcourt has further considered the law and
facts relating to the motion. Now beindljuadvised, the courenders the following

Memorandum Decision and Order.
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BACKGROUND

Professor Paystrup began working at SUldraassistant professor in 1985. (Dkt. No. 36
at 3.) After a brief time away from the Uensity, she returned 095 and was granted tenure
in 1998. (Id.) Professor Paystrigstill a tenured professor 8tJU at the present time. (See
Dkt. No. 2.) Between 1994 and 2001, Professgstrap was diagnosed with systemic lupus,
fibromyalgia, and chronic anemia. (ld. at Ihese diseases have limited her ability to read,
concentrate, think, and commaate in writing. (Id.)

In 2002, Plaintiff Paystrup’s department chaldtber that “[tjhe dan wants to know if
you want to go on medical leave.” (Dkt. No.&t110-11.) She responded that medical leave
would not help. (Id.) However, she asked faoach in her office so that she could rest. The
University promptly granted that reque¢ld.) Between 2003 and the spring of 2008, Professor
Paystrup discussed with her department chaip@issibility of not teadhg technical writing and
news writing courses at the same time, butditienot specifically request an accommodation
during this time period._(Id. at 11-12.) The department chair responded that the University
needed to provide two sections of news wgtbecause many students had “problems” with the
other professor who tgtt the course._(ld.)

In June 2003, the department chair conduatednnual review of Professor Paystrup’s
performance and noted that her student evalusiticere “much lower” than the department
average. (Id. at 11.) Around this same tiPiafessor Paystrup experaad a significant flare

up of her symptoms, but did not report it ta@ Hepartment chair or to the dean. (Id.)



Pursuant to SUU policy, Professor Paystugs to submit her mandatory Post-Tenure
Review documents in September 2005, but she failed to do so. (Id. at 12.) She finally submitted
the documents in October 2007. (Id.)

A few months after submitting her Post-Tenure Review documents, Professor Paystrup
made a request to her department chair fumehour break between classes for the upcoming
Fall 2008 semester._(Id. at 12-13.) After initiahgicating that he wuld grant the break, the
department chair ultimately denied Professorsitap’s request and scheddlher to teach three
consecutive classes without a break. (Id. at3.3-Additionally, three to four weeks into the
Fall 2008 semester, the department chair aBketeéssor Paystrup if she could teach an
additional writing class. _(Id. at 15.) ProfesBaystrup assumed this additional responsibility.

(Id.) However, Professor Paystrup later inforrhed department chair that the workload was
“killing her.” (1d. at 59.)

Around this same time, Professor Paystupnsitted her Faculty Annual Activity Report
(“FAAR”) for the ‘07-'08, school year, asgeired by SUU policy. €. at 13.) The Report
indicated that Professor Paystrup’s teackangluations were “considerably below” the
university and college average. (Id.) As a result, Professor Paystrup committed to submit a
teaching and research development plan. (Id.) However, Professor Paystrup did not submit the
plan by the end of the schoaar despite the fact that shad been given a one hour break
between all of her classes dwgithe Spring 2009 semester. @tl17-18.) This prompted a
meeting between Professor Paystrup and DézDonald on June 18, 2009, to discuss why the

plan had not yet been submitted. (Id.) At that time or earlier, Dean McDonald sent a



memorandum to Professor Paystrup asking hsubonit her improvement plan and indicating
that her non-performance was an issue that may necessitate a fithesg éxadunation. (Id.)

A few days after her meeting with DelttDonald, Professor Paystrup suffered a life-
threatening inguinal hernia asttangulated bowel._(ld. at $1Although thiscondition first
arose on June 26, 2009, she had to wait sevesiswefore the surgery could take place
because of her anemia. (Id.) The surgery was eventually conducted on July 15, 2009 and it took
a few weeks for Professor Paystrup to recoykt.) The day prior to her surgery, Paystrup and
her department chair met and discussed her medical condition. (Id.) She asked the department
chair to inform anyone who needeér that she was having surgendaneeded to recover. (Id.)
The department chair did not notify Dean Mxefald or Provost Brad Cook (“Provost Cook”) of
the surgery._(Id.)

Due to her medical emergency, Professor fagslid not immediately see letters sent by
Provost Cook dated June 22, 2009 and July 30, 2Q89at 20.) These letters informed
Professor Paystrup that Dean Manald had suggested that Professor Paystrup be placed on
probation due to her failure to timely subimér Post-Tenure Review documents and her
teaching and research improvement plan. (Id8at9.) The letters also gave Professor
Paystrup a deadline for challenging the recomtagion. (Id. at 19.) Professor did not see the
letters until at leagDctober 2009. (1d. at 20.)

Despite her surgery, Professor Paystaumht four courseduring the Fall 2009
semester. _(Id.) Again, her request for a looer break between classeas not specifically
granted for this semester. (Id. at 21.) Heerethis time the department chair provided

Professor Paystrup with a graduatedent to help with her griagj, teaching, and other duties.



Professor Paystrup requested a specific stidetite position because the student wanted to
help teach one of her classes. (Id. at 22-23.)

In the middle of the semester, on Octo®e2009, the University placed Professor
Paystrup on probation. (Id. at 67.) At that tilRepfessor Paystrup had still not submitted her
teaching and research improvement plan (whiak then eleven months overdue) and had never
requested an extension. (1d2&23.) Consequently, Dean MobBald sent Professor Paystrup a
memorandum that informed her that he wouldormkr accept the plama that he was going to
formally request that the Univa@ty “undertake a ‘Fitass for Duty’ evaluation as the next due
process step during [her] probation.” (ld. at 23-24.)

Professor Paystrup did not respond to thenorandum. (ld. at 24-25.) In fact, other
than the memorandum, there was no communicdetween Professor Paystrup and Dean
McDonald from June 2009 until March 3, 2010. (IAfthis later date, Dean McDonald went to
Professor Paystrup’s office and, while standinthenhallway outside of the doorway, informed
Professor Paystrup that she was “being ordereahdergo a psychological examination.” (Id. at
26.) A fellow professor and a student witnesges exchange._(ld. at 60.) During this
encounter, Dr. Paystrup informed Dean McDoraddut her emergency surgery. (Id. at 52.)
She further informed him that that she hakkdsher department chair to inform anyone who
needed to know that she had surgery, and todakeof anything that needed her attention. (Id.)
Dean McDonald acknowledged the department chéailure and stated, “Oh, this is a pattern
with him.” (Id.) Dean McDonald followedp this encounter by sending another memorandum
to Professor Paystrup on March 18, 2010, requestiatgshe attend a fiéss for duty evaluation

with Dr. Joanne Brown-Camerd@fDr. Cameron”). (Id. at 26.)



In response to this memorandum, Professor Paystrup drafted a letter outlining her version
of the events that led to her failure in submdther teaching improvement plan. (Id. at 26.) In
her letter, Professor Paystrup noted the emergency surgehgafalled attempts to finalize her
teaching improvement plan with her departmedir. (Dkt. No. 23-15.)Specifically, she
indicated that although she was ready tolimesher teaching improvement plan with her
department chair on April 22, 2009, the departnodiair scheduled over their meeting and did
not make himself available to discuss the plan with her before her emergency surgery. (Id. at 2-
3.) Professor Paystrup further informed DearDidicald that while she was recovering from her
surgery, the department secretary moved dtesfpaperwork to a new location without the
Professor’s knowledge. (ld. at 4-5.) After tmeve, Professor Paystrup was unable to locate
some of the vital paperwork for heaching improvement plan. (ld.)

Dean McDonald responded to ProfessordBrap’s letter with a memorandum dated
March 22, 2010. (Dkt. No. 41 at 27.) No lattean this time, Dean McDonald knew about
Professor Paystrup’s disability because he nb&dtlaim for serious chronic health conditions
and lupus-related chronic anemia._(ld. at 47, $3%oever, Dean McDonald also noted that
Professor Paystrup’s response aid include any justification for her failure to comply with
deadlines from 2005 through 2008. (Id. at 27.) Consequently, Dean McDonald renewed his
demand that Professor Paystrup submit her teaamdgesearch improvement plan. (ld. at 52.)
Dean McDonald also declined to rescind his ofde Professor Paystrup to attend a fitness for
duty examination. (ld. at 27.)

Professor Paystrup attended the fitnessltdy evaluation on March 31, 2010. (Dkt.

No. 36-5.) After conducting the evaluation, Dr. Brown-Cameron concluded that, “The



development of a corrective actiptan or the implementation steps toward termination would
be appropriate.” (Id. at 11.) This was basadr. Cameron’s finding thatlt is clear that for
the last several years Patritias not been performing the egsarfunctions of her position.”
(Id.) It is disputed whethddr. Cameron knew what Profesgeaystrup’s essential functions
were at the time of the FFD.

On May 5, 2010, Professor Paystrup andaterney met with David McGuire (SUU
HR) and Michael Carter (SUU’s geral counsel). (Dkt. No. 4t 29.) During this meeting,
McGuire presented Professor Paystrup withajbigon of applying fofong-term disability
benefits. (Id.) While represented by counsebféssor Paystrup agreed to apply for long-term
disability and filled out a fornto that effect. (Id.) Shedliso because she was experiencing
significant health problems “and couldn’t seerlyilike that for the next ten years.” (1d.)

In July 2010, the University provided epy of Dr. Cameron’s report to Professor
Paystrup after several requestil.) Professor Paystrup was digsted with the results of the
report and exercised her righthiave a follow-up fitness for duty evaluation performed by a
doctor of her choice._(Id. at 29-30.) Thidlow-up evaluation was performed by Dr. James
Ottesen (“Dr. Ottesen”) on August 19, 2010. (Id. at 30.his report, DrOttesen indicated that,
“Even when she was feeling betgdrysically . . . this past summef 2010, Dr. Paystrup still did
not make efforts to bridge the gap between herself and the administritiahis not a question
of intelligence, that is a refléon about her judgment and persatyaflaws.” (Id. at 31-32.) Dr.
Ottesen additionally found that,

If Dr. Paystrup is content with her interpemabstyle and believesdhthe issue is not

hers and that she is just being treatedngfully by the university, she will not improve

much over time. If Dr. Paystrup is willirg commit herself to psychotherapy and to
addressing her maladaptive personality traits,s$tould be able tauhction better at the



university as long as her work load is noestensive that her working memory deficit is
exposed. (I1d.)

Dr. Ottesen concluded that, “It also appdarthis clinician that Southern Utah
University can do more to support Dr. Paystrup eemareach a working plan with her instead of
just releasing her. It is likely that Dr. Paysgirstill has more to offer this university as she
manages her issues.” (Id. at 32.)

The day before this second fitnessdaty examination, Professor Paystrup was
informed by Provost Cook that she was being placeddministrative leave(ld. at 33.) The
Provost hoped that the leavewd allow Professor Paystrtipe opportunity to address the
missed deadlines and get caught up, but he didxpoess this hope to Professor Paystrup. (Id.
at 34.)

Around September 2010, the new department chair informed Professor Paystrup that
Dean McDonald had requested her to submit a FA#Rhe '09-'10 academic year. (Id. at 36.)
At that time, Professor Paystrup believed thetause she was on administrative leave she was
relieved of her obligation to submit a FAARJ. at 36-37.) Neverthess, she did not convey
this belief to either her departmesttair or Dean McDonald._(1d.)

On October 18, 2010, Provost Cook initiated formal proceedings to evaluate Professor
Paystrup’s fitness for duty by requesting to corevthe Faculty Review Board. (Id. at 62.)
Provost Cook doubted that Dr. Paystrup’s lupus #bromyalgia caused Dr. Paystrup to
experience fatigue and depressiang was “weary” and “untrustfuthat Dr. Paystrup actually
required a one-hour break between classes. (Id.)

In November 2010, Provost Cook cancelledrbguest to convene the Faculty Review

Board after the University received a letierm Professor Paystrupat included a point-by-



point response to the petitionasll as scores of supportingaonentation including narratives
and correspondence. (Id. at 35.) ProvastlCfurther responded to Professor Paystrup by
prompting her to address the three issuestthdtbeen the basisrfber being placed on
probation: scholarship, teaching, and the teachipgarement plan. _(Id. at 36; Dkt. No. 27-3 at
154-155.)

On December 7, 2010, Dean McDonald informed Professor Paystrup that because she
had not submitted a FAAR for the '09-'10 school year, he was recommending that she be placed
on suspension with pay. (Dkt. No. 41 at 37.)

On December 10, 2010, Professor Paystrupaésiter to Provost Cook outlining why
she was unable to comply with the Dean’s requests that she submit her teaching improvement
plan. (Id.) In her letter, Professor Paystrupedan improvement in her symptoms based on the
use of a newly-prescribed medication. (Id.)

Provost Cook responded to the Decembeln I€iter on December 13, 2010, noting that
Prof. Paystrup’s response did not fully address her chronic failure to respond to policy-mandated
deadlines. (Id. at 38.) The next day, ProvasbiCplaced Professor Paystrup on suspension with
pay. (Id.) He testified that had she sutbea her policy-mandated documents, he would not
have done so._(ld.) As withe administrative leav®rovost Cook did nagxplain to Professor
Paystrup what the terms of her suspension wfck at 53.) Prafssor Paystrup finally
submitted her FAAR for the '09-'10 school yeae tilay after she was officially suspended. (ld.
at 38.)

On February 28, 2011, Dean McDonald regeeshat Professd?aystrup attend an

updated fitness for duty evaluation becaustheftime that had passed since the previous



examination in March 2010 and because of Rsife Paystrup’s reports mhproved health. (1d.
at 39.) Although two evaluations were scheduteearly 2011, Professor Paystrup failed to
attend either of them._(Id. 89-41.) In a letter to Pre$sor Paystrup dated April 27, 2011,
Provost Cook informed her that her departnadatir and Dean McDonald both recommended
that she be placed on suspension withoutfpaan entire year._(Id. at 50.)

Despite these recommendations, the Uniteedlowed Professor Paystrup to resume
teaching a full load of classestime fall of 2011. (Id. at 41.Ppuring this semester, Professor
Paystrup and the University entered iBEB8OC mediation wherein Professor Paystrup
specifically requested accommaidas of an hour break between classes and a schedule that
required her to teach only one writing clags semester._(Id.) A communication error
prevented Professor Paystrup from havingaihe hour break during the Spring 2012 semester,
but she accepted an alternatsccommodation of having a graduate student help her with her
duties. (Id. at 43.) Since thimne, she has been granted botther requested accommodations
every semester._(ld. at 44.)

Professor Paystrup filed a Complaint onulary 7, 2013, alleging that the Defendants
continuously discriminated against her based emteglical condition. _(Idat 3-8.) The alleged
discriminatory actions include failing toat her requested accorodations of a one-hour
break between classes and a scheethdt that required her teach only one writing class per
semester in 2008; requiringte submit to a fitness for duty examination in March 2010;
refusing to give her the University-wide Colleged University Professional Association salary
increase every year since 2009; placing hesadministrative leave fahe Fall 2010 semester;

petitioning to convene the Faculty Senate Boa@fiew in October 2010; suspending her with

10



pay for the Spring 2011 semester; failingnfir November 2010 through February 2011, to
respond to her attorney’s phone calls, e-maild,latters regarding a rd&tion date; ordering
her to submit to a follow-up fitness for dutyaemination—which she did not attend—in March
2011; and treating her unfairly aftehe returned to work ingffall of 2011. (Id.) Plaintiff
alleges that these discriminatory actions dematesthat Defendants failed to provide her with
reasonable accommodations, subjected hadverse employment actions based on her
disabilities, retaliated against her for assertingrighits, and failed to enter into the interactive
process as required by the ADA. (Id.)

Defendants argue that they cannot be liable for some of the allegedly discriminatory
actions because they are time barog the relevant statuteslohitations. (Dkt. No. 27 at 2.)
Additionally, Defendants deny thatyaof their actions were diseninatory. (Id. at viii-ix.)
Instead, they assert that Plaintiff's unrebdittéstory of missing dedides and her overall
decline in work performance caused the Universitiake disciplinary aotin against her._(Id. at
8-16.) Defendants also argue that they paevery request for accommodation made within
the statutes of limitations andrgiaipated in the interactive pcess in good faith. Accordingly,
the Defendants have moved for summary judgp@mitending that there are no genuine issues
of material fact that would preclude the cduom ruling as a matter daw that the Defendants
cannot be found liable under the A@Athe Rehabilitation Act.

DISCUSSION

Summary judgment is proper if “there is nangme dispute as to any material fact and
the movant is entitled to judgment as a mattdawf Fed.R.Civ.P. 56(a). “[T]he plain language

of Rule 56 mandates the entry of summary judgnedter adequate timfer discovery and upon

11



motion, against a party who fails to make a smgwgufficient to establish the existence of an
element essential to that party’s case, and on which that party will bear the burden of proof at

trial.” Celotex Corp. v. Catrett, 477 U.S. 317, 32986). “If the evidence is merely colorable,

or is not significantly probate;, summary judgment may eanted.” _Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 249 (1986) (citations orditteMoreover, “[tjhe mere existence of a
scintilla of evidence in support of the plaffi§ position will be insufficient; there must be
evidence on which the jury could reasondbig for the plaintiff.” I1d. at 252.

Statutes of L imitations:

For ADA claims, a plaintiff must file a dismination charge witthe EEOC within 300

days of the discriminatory action. National R.R. Passenger Corp. v. Morgan, 536 U.S. 101, 109
(2002). In this case, Professor Paystrumfdecharge with the EEOC on May 5, 2011. (Dkt.
No. 2 at 6.)

For Rehabilitation Act claims, plaintiff must file a complaint within four years of the

discriminatory action. See Baker v. BoardR&gents of State of Kan., 991 F.2d 628, 632 (10th

Cir. 1993); Utah Code Ann. § 78B-2-307. Profeg3aystrup filed her Complaint in this case on

January 7, 2013. (Dkt. No. 2.)
Nevertheless, under both the ADA and the Rehabilitation Act, cextéions are not time
barred if they are part of @ktinuing violation and at leashe similar discriminatory action

occurred within the relevant statute of liniibes. See National Railroad Passenger Corp., 536

U.S. 101; Davidson v. America Online, Inc., 337 F.3d 1179 (10th Cir. 2003).

The court finds that the allegedly discrimioy actions against Professor Paystrup do

not constitute a continuing violation of the ADA or the Ralitation Act. Additionally,

12



although SUU’s Policy 6.22 XIV explicitly statesatha faculty member may be “terminated or
given a position with reduced states for subsaintimpaired performance for medical reasons”
(Dkt. No. 41 at 46), Professor Paystrup doesonotide any evidence thatdicates that SUU
used this policy to discriminate against heaony other disabled employee. Therefore, Policy
6.22 XIV cannot be used to demonstrate a comuwiolation of the ADA or the Rehabilitation
Act.

Consequently, any ADA claims based on aciksrpgo July 9, 2010 and any Rehabilitation
Act claims based on acts priordanuary 7, 2009 are time barred.

ADA Claims

The ADA prohibits employers from discrimating against empl@gs and perspective
employees on the basis of a disability: “No codezatity shall discriminate against a qualified
individual on the basis of disability in regleto job applicatioprocedures, the hiring,
advancement, or discharge of employees, eyga compensation, job tnémg, and other terms,
conditions, and privileges of employment.” US.C. § 12112(a). However, the ADA does not

excuse an employee from performing the esdemtigtions of her job._Milton v. Scrivner, Inc.

53 F.3d 1118, 1124 (10th Cir. 1995). Thus, where a disabled employee has been accommodated
and is still not performing the essential functiofser job, discipline isppropriate._ Anderson

v. Coors Brewing Co., 181 F.3d 1171 (10th Cir. 199®@)ding that where an employee does not

perform the essential function tife job, termination is approgte); Morgan v. Hills, Inc., 198

F.3d 1319, 1323 (10th Cir. 1997); see alsosSna Valley Services, Inc., 963 F.Supp 2d 1232

(D. Utah 2013).
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Plaintiff does not contend that Defendanitefhto reasonably accommodate her at any
time within the statute of limitations. NeverthelegBRintiff argues that the University violated
the ADA within the relevant time period becaitssubjected her to adverse employment actions
based on her disability and faileddnter into the interactive press. (Dkt. No. 36 at 55-56.)

Adverse Employment Actions

Professor Paystrup alleges that, within the statute of limitations, the University subjected
her to adverse employment actions based odikability and as retaliation against her for
asserting her rights. (Dkt. No. 36 at 55-5&pecifically, Professor Ratrup alleges that the
University discriminatorily placed her on admin&tve leave; suspendedrheith pay; withheld
some annual pay increases; and demandedhiagubmit to an updated fitness for duty
examination. (Id.)

Defendants respond that, given Professor tRgys multiple failures to meet deadlines
and address the University’s concerns, the diseify actions against her were justified. The
court agrees.

Despite numerous warnings of the consequeatesssed deadlines, it is undisputed that
Professor Paystrup failed to turn in her maodaPost-Tenure Review documents, her teaching
and research improvement plan, and her XMBFAAR until several months—or even years—
after they were due. Professor Paystrup also feoledspond at all to several of the attempts to
get her to submit the documents after they were past due. Additionally, Professor Paystrup did
not ask for an accommodation concerning her ability to submit the documents. In fact, even
during times when her medical conditions were not acting up, she iill fa turn in her

mandatory documents in a timely manner.
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Turning in mandatory documents in a @ljpmanner and being responsive to the
administration are clearly essential function®affessor Paystrup’sipe—and she repeatedly
failed to perform them. This conclusion is supedrby the history of evéslisted above as well
as the reports of both doctors who perfadrfitness for duty examinations on Professor
Paystrup. Therefore, the court finds as a mafté&aw that Professor Ratrup cannot show that
the University’s reasons for undertakingdplinary action wee pretextual.

In addition to finding that Professor Paysthgs failed to come forward with sufficient
evidence to support her claim okpext, the court finds that nory could reasonably find that
any of the specific disciplinary actions undertaken by the University constitute a violation of the
ADA. As to the administrative leave and suspen with pay, Professor Paystrup was paid her
full salary throughout the entire process and retdiio her full teaching position the next school
year. Such circumstances are sufficient to agiekhat these disciplinaactions did not violate

the ADA. See Benavides v. City of Oklahoma City, 508 F. App’x 720 (10th Cir. 2013)

(unpublished) (indicating that administratieave restrictions are de minimis when the

employee is paid his full salary). Additionally, Professor Paystrup’s health improved during her
paid time off—which is significant consideringetfact that she agreed to apply for long-term
disability benefits just a few mdmt earlier because of her hegltoblems. It also appears that

the suspension with pay was the catalyst for BeafePaystrup’s decision to finally turn in her

past due FAAR for the '09-'10 school year. After all, she did not respond to the multiple
requests and warnings concernthg delinquent report until immedégy after she was officially
suspended. Consequently, the court finds thihherethe administrativeeave nor the suspension

constitutes a violation of the ADA in this case.
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With respect to the University’s decisiondeny Professor Payap’s annual College
and University Professional Association (“CUBAay increases, theourt finds that although
Professor Paystrup has not received a CUR#\sacrease since 2009, she does not show any
connection between this deasiand her disability. CUP#gets salary benchmarks for
performance based on region and type of instituéind SUU uses this information to calculate
their own salary benchmarkdhe CUPA salary increases are ultimately given at Dean
McDonald’s discretion “based on performanoe @roductivity,” but Provost Cook can overrule
his decisions. (Dkt. No. 36-2 411-112; Dkt. No. 36-3 at 208.)

Due to Professor Paystrup’s repeated fasltioeact in accordance with the University’s
policies and requests from 2005 onsihot readily apparent howelUniversity’s denial of a
discretionary salary increase could be deemsdridninatory. Furthermore, Professor Paystrup
does not demonstrate that she wastled to the salary increasg®. she provides no evidence
that her performance and productivity meritedgalary increases). 8lalso has not provided
any evidence that any other professors who lcamsistently failed to meet deadlines have
received CUPA salary increases. Thereftire,court finds that Bfessor Paystrup has not
provided sufficient evidence for a jury to reasdgpdind that the University’s decision to deny
her CUPA salary increasemlates the ADA.

Finally, the University’s demand for an updaféness for duty examination cannot be
construed as an adverse employnaation in this case. The Terflircuit has made it clear that
subjecting an employee to a psychologicaremation can be vital for understanding an

employer’s ADA obligations to that employe8ee McKenzie v. Dovala, 242 F.3d 967 (10th

! In the oral hearing, counsel estimated that the CURdkysimcreases were only as much as a couple thousand
dollars a year.
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Cir. 2001). In fact, the McKenzie court revedsthe district court, which had granted an
employer’s motion for summary judgment, inrfdaecause the employer did not subject the
employee to a psychological examination. I® & (“Dovala did not even submit McKenzie for
a standard psychological test as providedfo¥Wyo. Stat. Ann. § 9-1-704(b)(vii). Without an
‘individualized assessment’ of the precise nai@nd likelihood of ta risk stemming from
McKenzie's illness, a genuine dispute of matdaet remains regarding whether she is qualified
to resume a position in the Office where sheked successfully for a decade.”); see also

Koessel v. Sublette Cnty. Sheriff's Dep't, FL3d 736, 744 (10th Cir. 2013) (“*Koessel relies on

McKenzie, where we reversed a district cogtant of summary judgment in part because the
plaintiff's employer had not orded her to undergo a psychologieaxlamination. . . . But here,
Sheriff Bardin ordered Koessel to undergo oio¢ but two individuatied assessments.”)

In that light, the court finds that thiérfess for duty examination and the proposed
updated examination do not constitute adverse adtioiings case. Afteall, Professor Paystrup
made a disability claim and the Universityatded to figure out how to properly accommodate
her. Moreover, the updated examination wagiested only after Pre§sor Paystrup reported
improved health due to her medication and therdghis indicates that Professor Paystrup’s
limitations and necessary accommodations might have changed—something an updated
examination could have helped the Universiggermine. Finally, even if an updated
examination could be construed as an adverggogment action in thisase, the University
merely “demanded” that Professor Paystrup subject herself to a follow-up examination—she
never actually attended one.

Interactive Process
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Plaintiff also alleges that Dendants failed to participate in the interactive process in
good faith. “The federal regulatis implementing the ADA envisi@an interactive process that

requires participation from both parties.’rfipleton v. Neodata Services, Inc., 162 F.3d 617, 619

(10th Cir. 1998); 29 C.F.R. 8 1630.2(0)(3). Thiemctive process should identify the precise
limitations resulting from the disability aqmbtential reasonable accommodations that could
overcome those limitations. 29 C.F.R. § 1630.2(0)(3). The employer’s duty to engage in the
interactive process is triggered once ampyee makes an adequate request for an

accommodation, thereby placing the employer orceotEEOC v. C.R. England, Inc., 644 F.3d

1028, 1049 (10th Cir. 2011).

To demonstrate that the University failecetater into the interactive process, Plaintiff
alleges that Defendants refused to discuss thditmess for duty reports with her, failed to
answer several letters aaemails between November 2010 and March 2011, and wrongfully
petitioned to convene the Faculty Review Boal@kt. No. 36 at 60-65 Rlaintiff also asserts
that Provost Cook and Dean McDonald did natipgate in the inteactive process in good
faith, but wished to terminate her. (ld.)

However, it is clear that the University wastmapating in the interactive process at all
relevant times. Both of Professor Paystrupguested accommodations, the one hour break and
a schedule that did not require her to teach more than one writing class per semester, dealt with
the teaching duties of her job. Thus, theretéve process was ultimately geared toward
accommodating Professor Paystrup in her teachitiggduDue to the adinistrative leave and
the suspension with pay imposed for the "1D-school year, Professor Paystrup was not

teaching during the time period in which she gagsDefendants failed to participate in the
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interactive process. In fact, as soorslas resumed teaching, Professor Paystrup was
appropriately accommodated. Therefore, tnslear how more imediate responses to
Professor Paystrup’s letters and e-mails coulek lzdfected her requested accommodations. The
same is true of a more immediate discussion of the fitness for dutysceRagiardless, it is
evident that the University was respondindgPtofessor Paystrup’s communications throughout
the relevant time period.
For example, several of the letters and e-nihds$ the Defendantdlegedly ignored refer
to ongoing communications between Professor Rgystnd the University._(See e.g. Dkt. No.
37-7; 37-10.) Similarly, Provost Cook caredlthe Faculty Review Board petition upon
receipt of Professor Paysp’s letter responding to étpetition. At that time, he further opened
the channels of communicatity inviting her to address thmases of the University’s
disciplinary actions. Moreover, the University ilked with Professor Ratrup so that she has
retained her position at the University and haanlygaid her full salarthroughout the relevant
time period. The University has also grahéxery requested accommodation—or provided an
acceptable alternative @mmodation—within the statute of limitations. This is the best
imaginable result of the interactive process and the University did its part to facilitate this end.
Based on the foregoing, the court grdbéfendants’ Motion for Summary Judgment
regarding all of Plaintiff's ADA claims

Rehabilitation Act Claims:

Courts have long recognized that claummsler the ADA and the Rehabilitation Act are

almost entirely overlapping. See Woodma Runyon, 132 F. 3d 1330 (10th Cir. 1997) ;

Fleming v. State Univ. of New York, 502 F. Supp 2d 324 (D.N.Y. 2007). Therefore, to the
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extent that the Rehabilitatiokct claims are based on the saawotions as the ADA claims, the
Court similarly finds that there is insufficientidgnce for a jury to reasonably find for Plaintiff
on her Rehabilitation Act claims.

Insofar as the Rehabilitation Act claim&drased on actions that took place between
January 7, 2009 and July 9, 2010, they are na barred as are any parallel ADA claims.
However, in Plaintiff's Complaint, she allegedyothat one relevant #on occurred during that
time period: the University required Pres®r Paystrup to submit to a fitness for duty
examination and failed to provide a copy of the exarer for up to four months. (Dkt. No. 2 at
3-4.¥ As discussed above, a psychological exarunas judicial encouraged and can be vital
to helping an employer understand its ADA obigas to an employee—as was the case here
where SUU was able to better understand Profd2sgstrup’s disability as a result of the
examination. Therefore, the University’s decisiorsubject Professor Paystrup to the original
fitness for duty examination did not violate the Rehabilitation Act.

Based on the foregoing, the court grdbé&fendants’ Motion for Summary Judgment
regarding all of Plaintifs Rehabilitation Act claims

CONCLUSION

In sum, the court concludes that no jury cbrdasonably find in favor of the Plaintiff on
any of her claims. Accordingly, Defendankgbtion for Summary Judgment is GRANTED.

DATED this 5th day of February, 2015.

2 In her Opposition to Defendants’ Motion for Summargighaent, Plaintiff also seestio argue that she was
discriminated against in the fall of 2009 when, despite her request, the University gidenioér an hour long

break and required her to teach a writing class. (Dkt. No. 36 at 59-60.) This allegation iwdken@omplaint

and cannot be relied upon for purposes of this motion. Even if it was in the Complaint, the University provided
Professor Paystrup with a graduate assistant tovhitgeaching and gradingld.) This was a reasonable
alternative accommodation—as is cléam the fact that Professor Paygiraccepted the same accommodation in
2012.
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BY THE COURT:

Tee Kowzn—

Dee Benson
United States District Judge
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