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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

LOURDES D. HERRERA MEMORANDUM DECISION AND ORDER
AFFIRMING DECISION OFTHE
Plaintiff, COMMISSIONER
V.

Case N02:13¢v-128BCW
CAROLYN W. COLVIN,
Magistrate JudgBrooke Wells
Defendant.

Plaintiff Lourdes D. Herra appeal from the denial dfierapplication for Supplemental
Security Income (SSI). After careful consideration of the record and ths, Ithie Court has
determined that oral argument is unnecessary and decides this case based epordtbefore
it.! For the reasons set forth below, the Court affirms the decision Aithinistrative Law
Judge?

BACKGROUND *

Plaintiff applied for SSI alleging disability as becember 31, 2008 which was later
amended to March 17, 2089She claims disability due to manic depression, bipolar tendencies,
anxiety, PTSD, hepatitis C, cutting herself, arm pain and memory l&é®r her claims were
denied initially and on reconsideration, Herrera requested a hearing before emskdtive

Law Judge (ALJ), which was held February 1, 261@n June 23, 2011, the ALJ issued an

! See Scheduling Orderdocket no. 14noting that [o]ral argument will not be heard unless requested at theftime
[the] filing first briefs by either party and upon good cause shown”).

“ Because the Appeals Council denied review, the Atidtssion is the Commissioner’s final decision for purposes
of this appeal.See Doyal v. Barnhart, 331 F.3d 758, 759 (10th Cir. 2003)

% The parties fully set forth the background of this case in their menterafhe Court does not repeat this
background in full detail.

*Tr. 12 Tr refers to the record before the Court.

°Tr. 188.

°Tr. 22.
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unfavorable decisiohand the Appeals Council denied Herrera’s request for further review. This
appeal followed.

Herrera was fortpne years of age when she fileet lapplicatiorf She completed 10th
grade had no vocational trainifigand dropped out of school when she became predhant.
Plaintiff reported having difficulty in school butasnotin special educatioolasses except for a
time in the eighth gradeHerrera has worked periodically in the past and stated that she last
worked in 2008* Most of Herrera’s past work involved packaging and assefay in the
ALJ’s decision it was determined that she hadelevant past work’

The ALJfollowed the standard sequential five-step evaluation process for determining
disability.** At step two the ALJ founHlerrerahadthe following severe impairments: chronic
liver disease (hepatitis C infection and cirrhosis); opioid dependence; alcohotidepe;
anxietydisorder, not otherwise specified; pastumatic stress disorder; bipolar disorder; and
borderline intellectual functioniny., Next the ALJ found that Herrera’s impairments, including
her substance use disorders, were per se disabling under listings 12.04, 12.06, 12.08 ahd 12.09.

Because the sequential evaluation process led to the dondloat Plaintiff was disabled
and there was medical evidence of Plaintiff's drug addicimhalcoholismin the record

(DAA), the ALJ was required to determine whether the DAA was a contributirgg faeterial

Tr. 12.

8Tr. 183.

°Tr. 193.

107y, 358.

2T, 188.

1277, 189.

1817, 24,

1% See Fischer-Ross v. Barnhart, 431 F.3d 729, 731 (10th Cir. 20Q8ummarizing fivestep processp0 C.F.R. §
416.920(a)(4)

1571, 14,

157r. 18. See 20 C.F.R. Part 40%ubpt. P., Appx. 1 (the Listings).
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to the determination of disability. The ALJ found that if Herrera stopped the substance use, the
remaining limitations would still cause more than a minimal impact on her ability to perform
basic work actiities. Therefore, Plaintiff would still have severe impairméhtShese severe
impairments, however, would not meet a listing if Plaintiff stopped the substante use.

Next, he ALJ found thaif Plaintiff hadstopped the substance use she would have had
the residual functional capacity (RFC) to perfoanfull range of light work with certain
exceptions. These included restrictions such as working at no more thastadssvievel and
only at a low production level with minimal contact with supemasooworkers and the
public.?®

The ALJ asked an impatrtial vocational ex®E), James Cowarto assume an
individual of Plaintiff's age, education, and work histétyThe ALJ askedr. Cowartto
assume the hypothetical individual had RfeCto perform light or sedentary unskilled work,
subject to certain limitations including those mentioned aBowdr. Cowart testified that such
anindividual could work as a mounter, type copy examiner, traffic checker, and photo copy
machine operato He further testified that, while the Dictionary of Occupational Titles (DOT)
definitions for the jobs he listed would not include all the limitations mentioned in the ALJ
hypothetical, his experience as a vocational rehabilitation counselor indicatedhypthetical
individual could perform those jobs in reduced numbérs.

Consistent with the VE's testimony, the ALJ concluded that Herrera codtwpeother

work that existed in significant numbers in the national economy if she was not ugisgdru

20 C.F.R. § 416.935
1871y, 10.

¥ 717, 20.

27y, 21.

21Ty, 84..

22Ty, 84-85.

3711, 86.

24Ty, 89:90.
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aloohol® Finally, because Herrera would not be disabled if she stopped the substance use the
ALJ found that Plaintiff's substance use was a contributing factor matetra ttetermination
of disability. Therefore, she was not disabled under thé?Act.
STANDARD OF REVIEW

The Court reviews “the ALJ's decision only to determine whether the cargadt |
standards were applied and whether the factual findings are supported by sllestaigince in
the record.?” “Substantial evidence is such relevant evidence as a reasonable mind might accept
as adequate to support a conclusithlt requires more than a scintilla, but less than a
preponderance.

Additionally, the ALJ is required to consider all of the evidence; however, thesAiat
required to disass alltheevidence?® In reviewing the ALJ’s decision the Court evaluates
record as a whole, including that evidence before the ALJ that detracts froreigfin @f the
ALJ’s decision®® The Court, however, may neither “reweigh the evidence [n]tisute [its]
judgment for the [ALJ's].2> Where the evidence as a whole can support either the agency’s
decision or an award of benefits, the agency’s decision must be affifntedther, the Court
“may not ‘displace the agenc[y’s] choice between twdyaionflicting views, even though the

Court would justifiably have made a different choice had the matter been beformitalg®

Tr, 24,

25Tr, 25.

2" Madrid v. Barnhart, 447 F.3d 788, 790 910 Cir. 2006).

2| ax v. Astrue, 489 F.3d 1080, 1084 (10th Cir. 20@@ation omitted).
29 Zoltanski v. FAA, 372 F.3d 1195, 1200 (10th Cir. 2000)

30 ghepherd v. Apfel, 184 F.3d 1196, 1199 (10th Cir. 1999)

31 Lax, 489 F.3d at 108(itation omitted).

32 see Ellison v. Qullivan, 929 F.2d 534, 536 (10th Cir. 1990)

¥ Lax, 489 F.3d at 108¢uotingZoltanski, 372 F.3d at 1200
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ANALYSIS

In this appealHerreracontends: (1) the ALJ erred in failing to consider Listing 12.05(C)
at step three an@) the ALJ erred imis DAA determination.

A. Listing 12.05(C)

Herreracontendghe ALJ erred byailing to consider Listing 12.05(@x step three in the
sequential evaluation procesAt step three, determination is made “whether the impairment is
equivalent to one of a number of listed impairments that the [Commissioner] acitges/kre
so severe as to preclude substantial gainful activfty.”

Listing 12.05(C) permits a finding of disability cases where an individual has an
intellectual disability® which is “significantly subaverage general intellectual functioning with
deficits in adaptive functioning manifested during the developmental period; i.evitdeace
demonstrates or supports onset of the impairment before agé Z&¢ required levebf
severity is met under Listing 12.05(C) if a claimant has “[a] valid verbdipqmmeance, or full
scale 1Q of 60 through 70 and a physical or other mental impairment imposing tonatldnd
significant workrelated limitation of function®

As notedby DefendantPlaintiff bears the burden at step three of demonstrating that her
impairments, considered singly or in combination, meet or medically eqtialgi®.05(C)*®

“To show that an impairment or combination of impairments meets the requirementginga lis

3 Williams v. Bowen, 844 F.2d 748, 751 (10th Cir. 1988)
% Listing 12.05(C) previously used the term “mental retardation” idseé&intellectual disability.”
%20 C.F.R. Part 404ubpt. P., App. 1 § 12.05.
37
Id.
38 See Bowen v. Yuckert, 482 U.S. 137, 146 n.5 (198 Bischer-Ross v. Barnhart, 431 F.3d 729, 733 (10th Cir.
2005)
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a claimant must provide specific medical findings that support each of the vatpusite
criteria for the impairment®

Here,there is very little evidence in the recerdther than Plaintiff’'s own testimony that
she attended special education classes in the eighti'$ratiat Herrera had “significantly
subaverage general intellectual functioning” prior to age 22 as required bigting. Rather,
the evidence indicates she “struggled” some, but went through regular high schashlgvent
dropping out because she became pregnant. While it is true that Herrera did haseadefid)
test score of 7€hat fact alone does not measting 12.05(C).

Herreranext professeghat Defendant’s argumerafiegingshe did not medterburden
in showingshemet Listing 12.05(C) are an impermissiplest hoc rationale for the ALJ’s
decision. The Court disagreeBrior case law has made it clear that Herbena the burden at
step three to provide evidence that she met tisisnig** Her failure to meet this burden cannot
be transferred to the Commissioner. Further, Herrera was representachbgl@uring the
ALJ’s hearing and the appeals process and never asserted that she ngeflR2i®®(C). As such
it seems impropeptconsider this argument for the first time on appeal especially when an ALJ
is not required &s a matter of law, to state why a claimant failed to satisfy every differelansect
of the listing of impairments*?

Accordingly, the Court finds the ALJ did not err in failing to consider Listing 12.05(C).

% Lax v. Astrue, 489 F.3d 1080, 1085 (10th Cir. 20G@iting 20 C.F.R. §§ 404.1525, 416.925 (2006)).
40
Tr. 36.
“1 SeeBowen, 482 U.S. at 146 n;FischerRoss, 431 F.3d &83 Lax, 489 F.3d at 108
2 Gonzalez v. Sullivan, 914 F.2d 1197, 1201 (9th Cir. 1990)
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B. The ALJ's Drug Addiction and Alcoholism Determination

Plaintiff argues the AL&rred in his drug addiction and alcoholism determination.
Herreras arguments center on the Atalleged failure to apply the provisions of Social
Security Ruling (SSR) 13p, whichsets forth a process fexwaluating cases of drug addiction
and alcoholism (DAAY?

In 1996, Congress enacted the Contract with America Advanceme(@A&A), which
amended the Social Security Aét.The 1996 amendment provides that “[a]n individual shall
not be considered to be disabled for purposes of the subchapter if alcoholism or drugraddicti
would (but for this subparagraph) be a contributing factor materibet€ommissioner’s
determination that the individual is disabléd. By amending the AdEongress sought to
“discourage alcohol and drug abuse, or at least not to encourage it with a pelgoaeemnent
subsidy.”® Social Security regulations provide tfifaan ALJ finds a claimant is disabled and
there is medical evidence atlaimant’'s DAA, theALJ mustthendetermine whether the DAA
is a contributing factor material to the determination of disalfifitif. aclaimant’s DAA is
found to be material elaimant cannot be found to be disabled under the*Act.

To help the Social Security Administration abidettiyCAAA the Commissioner issued
SSR 132p which became effective March 22, 2023SSR 132p superseded a prior policy

concerning DAA Emergency Mesage(EM) 96-200, which was in effect at the time of fiel’'s

4378 Fed. Reg. 1193%ee Pla.’sbrief p. 614, docket no. 15

*“See42 U.S.C. § 423(d)(2)(CBalazar v. Barnhart, 468 F.8 615, 622 (10th Cir. 200€giting Pub. L. No. 104

121, 100 Stat. 848, 852).

42 U.S.C. § 423(d)(2)(C)

6 Ball v. Massanari, 254 F.3d 817, 824 (9th Cir. 200%ke also H.R. Rep. No. 10879, at 17 (1995) (explaining
that the amendment eliminates “a perverse incentive that affronts ¢ag@ad fails to serve the interests of addicts
and alcoholics, many of whom use their disabilityadseto purchase drugs and alcohol, thereby maintaining their
addiction.”).

*"See 20 C.F.R. § 416.935

*® Seeid.

49 Seeid. 78 Fed. Reg. 11939.
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June 23, 2011 decisidf.SSR 132p, however, is consistent with the Commissioner’s prior policy
regarding whether DAA is material to the determination of disability. Both SSE Hd EM96-
200 set forth a procedure for an ALJ to follow when there is evidence of DAA in the record.

Here, Plaintiff argues the ALJ failed to follow the provisions of SSR 13-2p. The Court
disagrees. First, SSR 13-2as not in effect at the time of the ALdlscision. So, it is difficult to
ascertain how exactly the ALJ was supposed to follow its provisions when it wasotecdeat the
time of the ALJ’s decision. Next, the Court has carefully reviewed the ALJ’s DA&rdatation
and finds that it followedhe relevant DAA policies which were applicable. The ALJ first
determined that Plaintiff was disabled and then considered her DAA. Thiadhd that in the
absence of DAA Plaintiff still possessed some severe limitatmrisher mental impairments
improved as well as her activities of daily livify.Based upon this improvement the ALJ found that
Herrera had the RFC to perfom a full range of light work with certain restriciofibe ALJ then
sought the advice of a VE and ultimately concluded that Plaintiff was not disabledthad\ct.

The Court finds the ALJ’'s DAA analysis is supported by substantial evidence in tiné aec
complied withEM 96-200, which is consistent with the policies beh®8R 132p.

Finally, contrary to Plaintiff's arguments, an ALJ is not requicedddress in detail every
issue related to materiality cases involving aavaluationof DAA.%® Rather, SSR 13-2p provides
guidance about what the ALJ may consider in evaluating whether a clairsdd®hawhether such
DAA is material, and claimant’slimitations absent such DAAHere, the ALXonsidered the
requiredissuesconcerning Plaintiff's limitations and her DA&nd tied his findings to substantial
evidence in the record, although his decision was issued almost two years before SSRca8®p be

effective.

0 Seeid. at 11939

51Ty, 21-24.

52 7Tr. 24.

*3SSR 132p, 78 Fed. Reg. at 11946.
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Therefore, even if SSR 13-2p weneeffect at the time of the ALJ’s decisiadhg Court finds the

ALJ complied with its requirements.
CONCLUSION
Based on the foregoing, the Court concluttiesALJ’sdecision is supported by
substantial evidence in the record. Therefore, the Court AFFIRMS the decisien of

Commissioner.

DATED this28 February 2014.

... & o

Brooke C. Wells
United States Magistrate Judge




