SanMedica International et al v. Amazon.com Doc. 147

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

SANMEDICA INTERNATIONAL, a Utah MEMORANDUM DECISION AND

limited liability company; WESTERN ORDER GRANTING
HOLDINGS, LLC, a Nevada Limited Liability) REBECCA L. TUSHNET'S
Company, MOTION TO INTERVENE
PURSUANT TO FEDERAL RULE OF
Plaintiffs, CIVIL PROCEDURE 24(b)
V.

Case N02:13¢v-00169
AMAZON.COM INC., a Delaware
corporation, District JudgeDavid Nuffer

Defendant
and

REBECCA L. TUSHNET, an individual,

Intervenor.

Rebecca L. Tushnet moves to intervene in the closed proceeding between SanMedica
International, LLCand Western Holdings, LLC (“Plaintiffs”) and Amazon.com, Ifi&mazon”)
pursuant td=ederal Rule of Civil Procedure 24(bProfessoiTushnet’s Motion to Inteene seeks
public access to redacted portions of the court's summary judgment opinion (Bp2015
Memorandum Decision and Order”) and the summary judgment réédtelr careful review and
consideration of the parties’ memoranBegfessoMushnet’s Motion to Intervene is GRANTED for the

reasons set forth below.

! Rebecca L. Tushnet's Motion to Intervene Pursuafetteral Rule of Civil Procedure 24@mdMemorandum of Points
andAuthorities in Support There@fMotion to Intervene”),docket no. 133filed May 26, 2015.

2 SeeMemorandum Decision and Ordegcket no130, filed under seahpril 15, 2015.
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BACKGROUND

Plaintiffs sued Amazoffior trademark infringement and related federal and state cfiths.

April 15, 2015 Memorandum Decision and Order noted that the issue of interest confusi@nclese
decision,” and devoted eight pages of analysiseighing the relevant factdout consumers’

behavior? According to Professor Tushnetany importanpartsof that decision were redacted in the
opinion available to the publtShortly afterthe opinion was filed, the case was dismissed based on the
parties’ joint stipulatior?.

Professoilushnet is a professat Georgetown University Law Center, specializing in
intellectual property, consumer protection, and the First Amendh&me. also haa blog that explores
“false advertising issues and other subjects of intellectual propert§f.Subsequent to the public filing
of the April 15, 2015 Memorandum Decision and Or@enfesso Tushnetstateghatsheblogged about
how the redacted information betwdelaintiffsand Amazon “prevented readers from understanding the
Court’s application of the law of interest confusidrPtofessor Tushnet thasgues she has an interest
in the information that influenced the court’s decision in the area of interest iconkas. Therefore
ProfessoiTushnet seeks intervention to challenge the protective order that alloweéd icdotanation

to be redacted from the public opinith.

*1d.

*1d. at 9-17.

> Motion to Intervene at 3.

® Order for Dismissal of Action with Prejudieg 2,docket no. 131filed April 15, 2015.
" Motion to Intervenat 1.

®1d. at 2-3.

°1d.

°1d. at 1.


https://ecf.utd.uscourts.gov/doc1/18313312774

ANALYSIS

UnderFederalRule ofCivil Procedure 2@), “the court may permit anyone to intervene who: . .
. (B) has a claim or defense that sharéh the main action a common question of law or fatRule
24 also requiesthe court td‘considerwhether the intervention will unduly delay or prejudice the
adjudication of the original partiesghts.” *? These restrictions withstanding, permissive intervention is
a matter that is largely decided “within the sound discretifdhe district court*® and its finding will
only be disturbed upon a “showing of clear abu$e.”

NeitherPlaintiffs nor Professor Tushnet disptite timeliness oProfessoilushnet’s atteipt to
intervene'® What is in dispute, however, is (1) whetReofessorTushnet satisfieRule 24s
requirement of a common question of laifact, and (2) whether she g requisite standinfgr
intervention.

1. Common Question of Law or Fact & Satisfied

The Tenth Circuit has held tha¢rmissive intervention ke correct procedure foion{parties
who seek access to judicial recoftBeamissive intervention requires that there be a question of law or
fact in common with the underlying action. Soameuit courtshave held that[tlhere is no reason to
require. . .a strong nexus of fact or law when a party seeks to intervene onlefputhose of
modifying a protective order:” But the parties dispute whether a strong nexus of fact or law is required

in the Tenth Circuit.

M Fed. R. CivP.24(b)(1)

12Fed.R. Civ. P. 24(b)(3.

13 United Nuclear Corp. v. Cranford Ins. G®05 F.2d 1424, 1427 (10th Cir. 1990)
14 Shump v. Balkéb74 F.2d 1341, 1345 (10th Cir. 1978)

15 SeePlaintiffs’ Memorandum in Opposition to Rebecca L. Tushnet’s Motiontervene Pursuant federal Rule of Civil
Procedure 24(b{'Opposition Memorandun), docket no. 142filed July 24, 2015Amazon has reached an agreement with
Professor Tushnet regarding unsealing certain portions of the Surdutiymnent Decision and recof®keStipulated

Motion by Defendant Amazon and Proposed Intervenor Tushnet to UresgaindPortons of the Summary Judgment
Decision and Recordlocket no. 145filed Jul. 31, 2015

18 United Nucleay 905 F.2d at 1427
" Beckman Indusv. Int'l Ins. Co, 966 F.2d 470, 47374 (9th Cir. 1992jciting United Nucleay 905 F.2d at 1427
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The Tenth Circuit addresd permissive intervention for ngparties who seek to challenge
protective ordersniUnited Nuclear Corporation v. Cranford Insurance Comp&hilaintiffs argue that
the language ivnitedNuclears holding requiressomenexus of fact or law between the proposed
intervenor’s lawsuit and the instant cas&They contend that Professor Tushnet “is not involved in a
case of similar facts or law; she merely has an academic interest in certain afSihectsimmary
judgment decision and the parties’ briefirf§.Professor Tushnet, on the other hand, argues that the
Plaintiffs’ reading “twist[s]the Tenth Circuit's statement .into a requirement that (a) the intervenor
needs to show some connection to the case beyond an interest in sealed documentsdisem theor
(b) that intervention is limited to individuals who seek to use therdents in collateral litigation?*
Neither readings correct according to Professor Tushnet.

Plaintiffs’ interpretation ofJnited Nuclearunjustifiably narrowshe Tenth Circuit’s relaxed
standards for intervenors who wish to challenge a proteatdes.In United Nucleay collateral litigants
sought intervention “for the sole purpose of seeking modification of the protectiveaotihre order
sealing the record. . .”* The Tenth Circuit held that “[w]hen a collateral litigant seeks permissive
intervention solely to gain access to discovery subject to a protective ordertioalgrdy strong nexus
of fact or law need exist between the two suifsConsequently, Plaintiffs argue that ochbllateral
litigants seeking to challenge protective orders should be allowed to rely on a nexus of facthat iaw t

not particularly strong?

8905 F.2d 1424 (10th Cir. 1990)
' Opposition Memorandurat 2.
2d.

% Rebecca L. TushnetReply in Support of Her Motion to Intervene Pursuarftéderal Rule of @il Procedure 24(b)
(“Reply’) at -2, docket no. 14f6filed August 24, 2015.

22 United Nuclear 905 F.2dat 1426
Zd. at 1427

24 Opposition Memorandurat 2(emphasis added).
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ThoughUnited Nucleaiis concerned with collateral litigants, it does not specify aht
collateral litigantsaare excused froreshowing a strong nexus of fact or law. The decision does not
addressny intervenorsther than collateral litiganfS Theparties have citedo Tenth Circuit
precedentegarding other types of intervenors, but decisions from other circuiteefaff The
Seventh Circuit found that “every court of appeals to have considered the matter bde twen
conclusion thaRule 24is sufficiently broaegauged to support a request of intervention for the purposes
of challenging confidentiality order$*“The right to intervene to challenge a closure order is rooted in
the public’s wellestablished right of access to public proceediigSpecifically dealing with the
“‘common question of law or fact” elementRiile 24(b) the EighthCircuit stated that where a party is
seeking to intervene for the limited purpose of unsealing judicial recirdsthe public’s interest in
the confidentially of the judicial records that . . . [is] a question of law . . . in commondretihhe
Parties [to the original suit] and the [wotbe intervenor].?* The Third Circuit went so far as to say
that any party challenging a confidentiality order “meet[s] the requireaig¢Rtule 24 that their claim
must have ‘a question of law or fact in common’ with the main actidn.”

Here,Professoflushnet’s interest in the redacted information to educate the public regarding
interest onfusion law, founded in the public’s common law right of access to judicial recatddes

this legal predicate for intervean.

% SeegenerallyUnited Nucleay 905 F.2dat 1426.

% United States v. Carspii93 F.2d 1141, 1147 (10th Cir. 1986}ating that the Tenth Circuit “often rel[ies] upon the
analysis and decisions of other circuit courts of appeals”)

7 Jessup v. Luthe227 F.3d 993, 997 (7th Cir. 2000)
B1d.

#Flynt v. Lombardi 782 F.3d 963gth Cir. 2015)

% pansy v. Stroudsbur@3 F.3d 772, 778 (3d Cir. 1994)
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2. Article 1l Standing |s Satisfied
When the original party drops out of the litigation, “the intervenor will then taestablish its
own standing to continue pursuing the litigatichAs theproceeding®etween Plaintiffs and Amazon
haveendedand the case is noglosed ProfessoiTushnet must establish her own standing to intervene.
Article 1l requires a showing that the intervenor “personally hageedfsome actual or threatened
injury as a result of the putatively illegal conduct of the defendrhat the injury “fairly can be traced

to the challenged action,” and “is likely to be redressed by a favoratisiah.”®

The parties only
contest two of the three elements of standfapwhetherProfessor Tushnet suffered an injury in fact
and(b) whetherthe injury is likely to be réressed by a favorable decisiSiTherefore onlythe first and

third prongs othe Article Il analysisare addressed below.

(a) ProfessorTushnet has an injury in factor her Motion to Intervene

Plaintiffs argue thaProfessor Tushnet “has no legally protected interest” and thus does not have
an injury in fact to establish Article Iftanding® Plaintiffs rely onOklahoma Hospital Association v.
Oklahoma Publishing Compasi§which held that a nonpartid not have standing to challenge a
protective ordeP’ Though standing was ultimately denieddklahoma Hospitalit was because the
potential intervenors did not meet the third prong of Article 11l standing, reatuse they did not have

an injury in fact®® The court inOklahoma Hospitahicknowledged that a protective order prohibiting

31 5an Juan €, Utah v. U.S.420 F.3d 1197, 120@.3 (10th Cir. 2005) (citiniamond v. Charles476 U.S. 54, 6364
(1986), affirmed 503 F.3d 1163 (10th Cir. 200{#n banc).

32 Gladstone Realtors v. Village of Bellwgattl U.S. 9, 99 (1979)
3 Simon vEastern K. Welfare Rights Org426 U.S. 26, 38 (1976)
34 SeeOpposition Memorandurat 7-8.

*d.at 7.

%40 F.2d 1421 (10th Cir. 1984)

37 Opposition Memorandurat 5-6.

3 Oklahoma Hosp 748F.2dat 1425
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access to documents constituted an injury in fact sufficient for Artickaihding®® The party asserting
its First Amendment right alleged that “were it not for the protective orders, tiespaould be free to
disseminate, and it would thereby be free to gather and publish, discovery documents ciottosubje
those orders?® The Court found this to bta sufficient allegation of injury in fact to satisfy the first
requirement for standing . . *"Becausé®rofessoiTushnet also alleges that were it not for the
protective order she would be able to gather the information from the public opinion andrdissdmer
opinion on it through her bloghisis a sufficient allegation of injury in fact.

Ample authority suppts Oklahoma Hospitas decision that a protective order can infringe on a
nonparty’s First Amendment right United States v. Picka/tf the Tenth Circuit found “little doubt
that Defendants have Article 11l standing to seek the unsealing of documémtdiie because they
claim a First Amendment interest in communicating information that they already Havee Fourth
Circuit has held that “the public right of access under the First Amendment andodawnprotects
individuals from the very harm defed by [thantervenor$, their injury transcends a mere abstract
injury such as: ‘common concern for obedience to la##"The Third Circuit has recognized that
“maintaining the transcripts under seal, though a passive act, was an adgsiwendequimg
justification under the First Amendmerft’The Ninth Circuit haglso recognized a protective order’s
potential to infringe upon “the public’s right of access to documents filed with the.cauft® Even

the Supreme Court “has recognized that newsgathering does warrarffissirAenendment

¥1d. at 1424

“O1d.

“1d.

42676 F.3d 1214 (10th Cir. 2012)

“1d. at 1218n.2.

“*4Doe v. Pub. Citizer749 F3d 246, 26364 (4th Cir. 2014)

> United States v. AntaB8 F.3d 1348, 1363 (3d Cir. 1994)

¢ United States v. Hicke#85 F.3d 1064, 1066 (9th Cir. 1999)
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protection,*’ though the Court recognizes some restrictions for documents not usually*Bublic.
Therefore Professor Tushnet’s interest in the redacted information in the summary pidgpmeaon
constitutes an injury in fact sufficient to satisfy the first prong of Articlstdhding.

(b) ProfessorTushnet’s injury is likely to be redressed by a favorable decision

For the third prong of the Article 11l analysBlainiffs argue that because the seatgdrmation
Professoilushnet seeks “meet[s] the definition of a trade secret or other catexgfds@msa fide long-
term confidentiality,” she has no rightitcand thus has no method of redr&sBlaintiffs rely onBond
v. Utreras® to conclude that rade secret can be categorically withheld from the pdbBut a reading
of Bonddoes not support this broad conclusibinstead Bondmerelyrecognized that documents used
in a court proceeding are “presumptively ‘open to public inspection unless theyhmdefinition of
trade secret or other categories of bona fide-teng confidentiality.”®* Bonddoes not create, or even
rely upon, a special category for trade secrets that wouldisavweade secrefsom the presumption of
otherwise-public documents.

Even if the redacted information in the April 15, 2015 Memorandum Decision andv@ecker
trade secrets and made the protective order nearly impossible to r@refsssoil ushnet’s claim
would not automadtally fail since the Supreme Court has granted plaintiffs standing in cases in which it
eventuallyruled against those plaintiffs on the merits of the ca$e standard for “likely to be

redressed by a favorable decision” does not require thetoadetermine if a favorable decision is

" Oklahoma Hosp40 F.2dat 1421 (citing Branzburg v. Hayest08 U.S. 665, 681 (1972)
8 Simon v. Eastern Kentuckyelfare Rights Org.426 U.S. 26, 38 (1976)

9 Opposition Memorandurat 8.

0585 F.3d 1061 (7th Cir. 2009)

*1 Opposition Memorandurat 8-9.

*235eeBond v. Utreras585 F.3d 1061, 1075 (7th Cir. 2009)

*31d. (quotingBaxter Int'l, Inc. v. Abbot Labs297 F.3d 544, 545 {f Cir. 2002).

*1d. at 107374,

> See e.gMonsanto Co. v. Geertson Sdeafms 561 U.S. 139, 153, 166 (2010)eese v. Keend81 U.S. 465, 469, 485
(1987)
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likely, but only whether a favorable decision is likely to redress the ifffuofessoimushnet seeks
intervention to make information public and redress her First Amendment injuryudgettes
informationwould ke made publidf the court granted her Motion to Unseipfessoimushnet’s injury
is likely to be redressed by a favorable decision. TherdRvodessoiTushnet satisfies all the
requirements for Article Il standing.

ORDER

For the reasons set forth above, IT IS HEREBY ORDERED that ProfesdunefigsMotion to
Intervene is GRANTED? Professor Tushnet may file a motion to unseal within fourteen (14) days of
this Memorandum Decision and Order.

DatedNovember 2, 2015.

BY THE CO w

David Nuffer v
United States District Judge

*® Rebecca L. Tushnet’s Motion to Intervene Pursuafetteral Rule of Civil Procedure 24@md Supporting
Memorandumgdocket no. 133filed May 26, 2015.
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