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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

WILLIAM CANNON and BARBARA MEMORANDUM DECISION AND
CANNON, ORDER GRANTING DEFENDANT'’S
MOTION FOR SUMMARY JUDGMENT
Plaintiffs,
V. Case Na. 2:13¢v-186 DN

STATE FARM MUTUAL AUTOMOBILE District JudgeDavid Nuffer
INSURANCE COMPANY,

Defendant.

This case is a dispute between an iasand an insuredPlaintiffs’ William andBarbara
Cannonclaim Defendant State Farm Mutual Automobile Insurance Company faileditioitiulf
obligations under the policy.

STANDARD FOR SUMMARY JUDGMENT

“The court shall grant summary judgment if the movant shows that there is no
genuine dispute as to any material faatl the movant is entitled to judgment as a matter of
law.”* “The standard for cross-motions for summary judgments is the same as\imtuiadi
motions for summary judgment.”Thus, “[t|he court handles crossstionsas if they were two
distinct, independent motions . . . [and] in evaluating each motion, the court must consider the
facts and inferences in the light most favorable to the non-moving patiaving reviewed the

submission$ the court GRANTS Defndant State Farm’s Motion for Summary Judgment.

'Fed. R. Civ. P. 56(a)

2Arnold Pontiac-GMC, Inc. v. Gen. Motors Corp., 700 F.Supp 838, 840 (198@)ternalcitations omitted).
3

Id.

* Defendant’s Cros®otion for Summary Judgment and Supporting Memorandum, docket no.12, filed May, 24,
2013; Plaintiffs’ CrosaMotion for Summary Judgment and Supporting Memorandlatket no. 13filed May, 24,
2013; Plaintiff'sMemorandum in Opposition to Defendant’s Crivstion for Summary Judgmerdpcket no. 14
filed June 7, 2013; Defendant’s Reply Memorandum in Support of Gfoien for Summary Judgmerdpcket
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UNDISPUTED MATERIAL FACTS

The following material facts are mostly undisputed in the briefing, but whete fa
offered were disputed, those disputes have been removed by editing and the undisputed portions

remain.

1. On June 1, 2012, in Roy, Utah, Mr. Hood collided with Mrs. Cannon in an
automobile and motor scooter accidnt.

2. Mrs. Cannon was drivingmotorcycleat the time of the collisiof.

3. At the time of the collision, Mr. and Mrs. Cannon were married and have

continued as such.

4, As a result of th collision, Mrs. Cannon sustained injuries including the loss of
her leg®

5. Mr. Hood was determined to be at fault in the collision.

6. At the time of the collision, Mr. Hood was insured by Progressive Insurance with

liability limits of $300,000°
7. At the time of the collision, Mr. and Mrs. Cannon were insured by State Farm

Mutual Automobile Insurance Compahy.

no. 15 filed, June 24, 2013; Defendant’s Memorandum in Opiposto Plaintiffs’ CrossMotion for Summary
Judgmentdocket no. 16filed June 25, 2013; Plaintiffs’ Reply Memorandum in Opposition to mikfet’'s Cross
Motion for Summary Judgmerdpcket no. 17filed June 27, 2013.

*Defendant’s Memorandum i@pposition to Plaintiffs’ CrosMotion for Summary Judgment at 2
®Defendants’ CrosMotion for Summary Judgment and Supporting Memorandth

1d. at 3.

8plaintiffs’ CrossMotion for Summary Judgment and Supporting Memorandugh

°Id.

DefendantsCrossMotion for Summary Judgment and Supporting Memorandum at 3.

Yd.
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8. Mr. and Mrs. Cannon submitted claims to State Farm Mutual Automobile
Insurance Company for their Underinsured MotgfisiM”) policy limits.*

9. On Octoler 5, 2012, State Farm Mutual Automobile Insurance Company paid
$50,000 under the underinsured motorist policy, plus $1,000,000 under an umbrella/personal
liability umbrella policy®?

10. On October 22, 2012, Mr. and Mrs. Cannon, through counsel, sent éadeltate
Farm responding to State Farm’s denial of coverage for Mr. Cannon’s loss oftconslaim
as stated in State Farm’s letter dated October 5, 2012.

11. On October 26, 2012, State Farm responded to the letter from Mr. and Mrs.
Cannon, through counsel, dated October 22, 2012.

12. On November 7, 2012, Mr. and Mrs. Cannon, through counsel, responded to State
Farm’s letter dated October 26, 2042,

13. In December 2012, Progressive Insurance paid its policy limit in the sum of

$300,000 in return for a release executed by Mr. and Mrs. Cdrnon.

12p|aintiffs’ CrossMotion for Summary Judgment and Supporting Memorandugn

3Defendants’ CrosMotion for Summary Judgment and Supporting Memorandum $ee3also Letter from Brian
Milne, Claim Representative from State Famm Joseph W. Steele (Oct. 5, 201@pcket no. 121, attached as
Exhibit B toDefendants’ CrosMotion for Summary Judgment and Supporting Memorandum.

14 etter from Joseph W. Steele, Plaintiffs’ Counsel, to BN4ine, Claim Representative from State Farm (Oct. 22,
2012),docket no.14lattached as Exhibit #o Plaintiffs’ Memorandum in Opposition to Defendant’s Crd4stion
for Summary Judgment

13 etter from Brian Milne, Claim Representative from State Farm, to Jose@aale, Plaintiffs’ Counsel (Oct. 26,
2012),docket no. 14 attached as Exhibit B #laintiffs’ Memorandum in Opposition to Defendant’s Crdstion
for Summary Judgment

18 etter from Kenneth D. Lougee and Joseph W. Steele, Plaintiffs’ Cotm&ian Milne, Claim Representative
from State Farm (Nov. 7, 2012)ocket no. 14 attached as Exhibit C to Plaintiffs’ Memorandum in Opposition to
Defendant’s CrosMotion for Summary Judgment

"Defendants’ Cros#otion for Summary Judgment and SuppaytMemorandum, at;3Jtah Code Ann. § 3@-
11(1)(a)
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14.  Mrs. Cannon’s loss of a leg constitutes a significant permanent injury astket for
in the Utah loss of consortium statutéah Code Ann. § 30-2-11(1)(8)

15.  Mr. Cannon is listed as a named insured on the Declarations Pige of
Underinsured Motorist policy’

16.  Mrs. Cannon is an insured as defined in State Farm Mutual Automobile Insurance
Company Underinsured Motorist policy because shenid,at all relevant times wake resident
relative of the named insured, Mr. Cannon, and she was injured while operating the insured
vehicle?®

17.  Mr. and Mrs. Cannon’s insurance policy defines “bodily injury” as “bodily injury
to a human being and sickness, disease or death that results ffom it.”

OVERVIEW OF ISSUES

Plaintiffs William Cannon and Barbara Cannon (the Cannons) moved for summary
judgmentclaiming Defendant State Farm breached its contract by refusing lgatff
William Cannon’sclaim of loss of consortium. In support of their claim, the Canasssrt
State Farm’s UIM policys ambiguous. The Cannonemparehe UIM sections under the
headingsinsurance Agreement” and “Limit$o support their claim the policy is ambiguous.
The Cannonalsoasserthe policy language is inconsistent with Utadv hich provides for
loss of consortium as a sep@rand distinct personal claiamd hat te policy ignores a

distinction between¢laims’ and “damages.

¥p|aintiffs’ CrossMotion for Summary Judgment and Supporting Memorandum at 3.

¥Declarations Pagelocket no. 13 attached as Exhibit C ®laintiffs’ CrossMotion for Summary Judgment and
Supporting Mmorandum

2pJaintiffs’ CrossMotion for Summary Judgment and Supporting Memoranduh

Zpefendant’'s Memorandum in Opposition to Plaintiffs’ Cristion for Summary Judgmeat 4.
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Defendant State Farm moved for summary judgnlkamtning it had fulfilled its
obligations under the policstate Farnassertshe policy precludes UIM coverage for claims of
loss of consortium where there is no bodily injtoythe insured making the claifAurther State
Farmasserts thdttah case law precludes loss of consortium claimants fronviege separate
policy limit and that the policy language limits derivative claims to the per person policy limit
that State Farm has already paidhe Cannons.

For the reasons set forth below, the Court finds(thathe policy language limits
derivative claims to the per person limpibbvided in the policy(2) the policy languagéself
does not include loss of consortium as a bodily injury, and (3) Utah case law precluads loss
consortium claimants from receiving a separate policy limit.

Construction of Insurance Policies

“An insurance policy is a contract between the insurer and the insured and, a¢gording
is subject to the general rules of contract construcidtCourts interpret words in insurance
policies according to their usually accepiedanings and in light of the insurance policy as a
whole.”® Further, “an insured is entitled to the broadest protection reasonably understood to be
provided by the policy®*

State Farm’s Policy Language Limits Derivative Claims
to the Per Person Limit Provided in the Policy

The relevant section of the policy providing the limits on UIM payments states:

a. The mostwe will pay for all damages resulting frobodily injury to
any oneinsured injured in anyone accident, including all damages
sustained by o#r insureds as a result of thabodily injury is the
lessor of:

25 W. Energy Corp. v. Continental Ins. Co., 1999 UT 23, 1 12, 974 P.2@39
%Utah Farm Bureau Ins. Co. v. Crook, 1999 UT 47, 1 5, 980 P.2d 685
#gate Farm Mutual Auto. Ins. Co. v. Green, 2003 UT 48, { 23, 89 P.3d 97, 1@®ernal citation omitted).
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(1) the amount of all damages resulting from thadily injury
reduced by the sum of all payments for damages resulting from
that bodily injury made by or on behalf of anperson or
organizationwho is or may be held legally liable for thaadily
injury; or

(2) the limit shown under “Each Persof?".

Mr. Cannon’s claim for loss of consortium is a derivative claim as definéitdiyy Code
30-2-11(5)(a3® andis based on Mrs. Cannon’s bodily injuryhd ckim for loss of
consortium by Mr. Cannon is “a result of [Mrs. Cannon’s] bodily injiyBecause Mr.
Cannon’s claim for loss of consortium is based on Mrs. Cannon’s bodily itiery,
policy states[tlhe mostwe will pay for all damagesesulting frombodily injury”#®is
the UIM policy limit. The UIM policy limitin the policy is $50,000 arstate Farm has
tendered a check in the amount of $50,000 to the Carfions.

The Cannons contend ambiguétgiseswhen theUIM Limits are readogether
with the UIM Insuring Agreement The Cannons maintain that these sections, when read
togethergeffectively deny a separapayment fotthe per person injury claims and

derivative claimsThe Cannonsssert that thisterpretatiorof the contract creates a

conflict between the UIM Insuring Agreement section and UIM Limit secrati[flor

®gtate FarnPolicy, docket no. 13l at 11 attached as Exhibit A ®lainiffs’ CrossMotion for Summary Judgment
and Supporting Memorandum.

#Utah Code Ann. § 3@-11(5)(a)states a “spouse’s action for loss of consortium shall be derivativelimoause
of action existing in behalf of the injured person.”

?'State FarnPolicy, docket no. 13l at 11 attached as Exhibit A to Plaintiffs’ Cresotion for Summary Judgment
and Supporting Memorandum.

) d. (emphasis in original).

2_etter from Brian Milne, Claim Representative from State Farm, to BoaeSteele (Oct. 5, 2012)pcket . 12
1, attached as Exhibit B tbefendants’ CrosMotion for Summary Judgment and Supporting Memorandcem;
also Plaintiffs’ Memorandum in Opposition to Defendant’'s Crbsstion for Summary Judgmerat 3 (plaintiffs
admitting that defendant tenderedcheck in the amount of $50,008ut denying implication that Plaintiffs
“somehow acquiesced to Defendant’s explanation for the denial.c€&dmon’s loss of consortium claim.”
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this reason alone, the Court should construe this policy language in favor of cdVrage
Additionally, the Cannons assert the policy is ambiguous because these two provisions
“whenread together, give rise to different or inconsistent meanings, even thotigh eac
provision is clear when read alon&.”

The UIM Insuring Agreement provides that compensatory damages will be paid
for bodily injury? The UIM Insuring Agreement continues with two further conditions
(1) the bodily injury must be sustained by an insured; and (2) the bodily injury must be
caused by an accident that involves the operation, maintenance, or use of an underinsured
motor vehicle as a motor vehicléThe CannonasseriMr. Cannon’s loss of consortium
fits within the conditions of the UIM Insuring Agreement because: (1) Mr. Caisnon i
seeking compensatory damages for loss of consortium and is legally entitidieédd c
these damages from an underinsured motorist who injured Mrs. Canntive (Bmages
arise out of a bodily injury sustained by an insuredausehe bodily injury was
sustained by Mrs. Cannon; and (3) the accident involved the operation or use of an
underinsured motor vehicle as a motor vehiéle.

The Cannonfurtherassert that the UIM Limits section makes the UIM Insuring
Agreement sectioambiguous when read togetlEcauséhe UIM Limits section
“operates to exclude Mr. Cannon from a separate policy limit for his loss of tansor

claim—an interpretation that, if correct, produces a different result thdanbaage [of

*pJaintiffs’ CrossMotion for Summary Judgment and Memorandum in Supgidit
#d. at 6 (quoting=armers Ins. Exch. v. Versaw, 99 P.3d 796 (Utah 2004internal citations omitted)).

32 State FarniPolicy, docket no. 13l at 1Q attached as Exhibit A to Plaintiffs’ Cresotion for Summary
Judgment and Supporting Memorandum.

3d.

34 See Plaintiffs’ CrossMotion for Summary Judgment and Memorandum in Supgioft
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theUIM Insuring Agreement].® Further, the Cannons assert the policy is ambiguous
because State Farm “will pay one ‘Each Person’ limit for all categorieses ofp
damagesincluding those of other insureds, due to bodily injury sustained by one

insured.”®®

They say thambiguity arises because the policy uses the word ‘damages’ as
opposed to ‘claim’. Mis is a strained reading of the policy

Thus, State Farm has fulfilled its contractual obligations t&€Cgr@ongy
payment of $50,000 as the per person UIM policy lithit.

State Farm’s Policy Language Provides UIM Coverage for Damages
for Bodily Injury and Loss of Consortium is not a Bodily Injury

The relevant section of the policy providing the insuring agreement for UIM coverage
states:

We will pay compensatory damages fadily injury aninsured is legally
entitled to receer from the owner odriver of anunderinsured motor
vehicle. Thebodily injury must be:

1. sustained by amsured; and

2. caused by an accident that involves the operation, maintenance,

or use of aminderinsured motor vehicle as a motor vehicl&®

Mr. and Mrs. Cannon’s policy providasdefinitions section which is located

immediately following the table of contents and description of the policy texchgling the

UIM section®® The definitions section providésat“certain words and phrases [should be

%1d. at 8.
%d.

3'See Letter from Brian Milne, Claim Representative from State Farm, to Jose@iéale (Oct. 5, 2012pcket
no. 121, attached as Exhibit B DefendantsCrossMotion for Summary Judgment and Supporting Memorandum.

#state FarnPolicy, docket no. 13l at 10 attached as Exhibit A ®laintiffs’ Cross Motion for Summary Judgment
and Supporting Memorandum.

395ee State FarnfPolicy, docket no. 13l at 4 attacked as Exhibit A tdlaintiffs’ Cross Motion for Summary
Judgment and Supporting Memorandum.
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used] throughout the policy®which would be consistent with basic cratt interpretationThe
definition section defines bodily injuryBodily I njury means bodily injury to person and
sickness, disease, or death that results frofft N&ither theCannons noState Farm argue that
Mr. Cannon was involved iany way inthecollision. Further, neither party disputes that Mr.
Cannon’s claim to State Farm is for loss of consortium. The language of thegtates “[w]e
will pay compensatory damages for bodily inju3and when read together with the definition
as provided in the definition section of the policy worddd“we will pay compensatory
damages for bodily injurynieaning bodily injury to a person and sickness, disease, or death that
results from it.”According to the definitions provided by the policy, Mr. Cannon did not have a
bodily injury and thus did nauffer sickness, disegsar death resulting from his loss of
consortium. Thus, Mr. Cannon did not suffer a bodily injury as defined in the policy and thus is
not entitled to compensatory damages.

Thisresut is further supported by languageRnogressive Casualty Ins. Co. v. Ewart in
which the Utah Supreme Court held “that where a loss of consortium claim is nioh éocla
bodily injury, it is not subject to the minimum liability limits imposed upon iassifor bodily
injury claims.”® Although the issue iBwart is “whether Utah law imposes an obligation on
insurers to provide a separate liability limit for loss of consortium claffhg Utah Supreme
Court’s discussion of whether loss of consortium is a bodily injury is instructivedity

injury’ should not be construed broadly enough to encompass a loss of consortium claim as the

4.
1.

“’State FarnPolicy, docket no. 13l at 10 attached as Exhibit A ®laintiffs’ Cross Motion for Summary Judgment
and Supporting Memorandum.

49007 UT 52, 1 1, 167 P.3d 1011

“Id. at § 12. IrEwart, the parties stipulated that the policy language was unambiguous ssugééfore the court
was to determine what coverage was statutorily mandated, not wipatlityeprovided.
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[policy holder] would have us conclude. First, ‘bodily’ is commonly understood to refer to,
simply, the ‘body,” and . [a] loss of consortium claim in no way involves a bodily injurythe
policy holder’s spouse]*

Thus, Mr. Cannon’s claim for loss of consortium is not a bodily injury and therefore not
covered within the policy’s UIM Insuring Agreement.

Loss of Consortum Claimants May Not Receivea Separate Policy Limit

In Ewart, Mr. Ewart sustained an injury in an accideatisedy another driver and made
a claim for his injury to the toeasor’s insuref® Mrs. Ewartwas not in the car at the time of the
accident but made a separate cl&nthe tortfeasor’s insuréor loss of consortiuni’ The
insurer offered to settle with Mr. Ewart for the single person policy limitrdfused to cover the
loss of consortium clai by Mrs. Ewarf’® The insurer argued the total limit of liabiligpverage
for Mr. and Mrs.Ewarss’ claims should be the per person limit because both chiosgout of
a single bodily injury sustained only by Mr. EwatiThe Ewarts maintained the inser was
required to provide separate limits to Mr. Ewart for his bodily injury claim arsd Evart for
her loss of consortium claif!. The Court concluded that Mrs. Ewart’s loss of consortium claim
did nothave its own liability limit separate from the linaipplicable to her husband’s bodily
injury claim because “Utah’s minimum mandatory limits for liability coverage arddiéte

number of bodily injuries or deaths sustained in a motor vehicle accident, not the number of

*d. at 7 19.
d. at 1 3.
*d. at 1 4.
“¥d. at 5.
“Id. at 1 6.
d.

10



claims that arise from it BecauseMr. Cannors claim for loss of consortium arises out of a
singlebodily injury to Mrs. Cannon, Mr. Cannon is not entitled to a sepahtiepolicy limit.
Thus, Mr. Cannon is not entitled to a separate policy limit for Mrs. Cannon’s bodily
injury.
CONCLUSION AND ORDER
IT IS THEREFORE ORDERED that Defendant State Farm Mutual Automobile

Insurance Company’s Cross-Motion for Summary JudgthenGRANTED.

IT IS FURTHER ORDERED thalaintiffs’ William Cannon and Barbara Cannon’s
CrossMotion for Summary Judgmetitis DENIED.

IT IS FURTHER ORDERED that SUMMARY JUDGMENT is ENTERED in favor of
Defendant State Farm Mutual Automobile Insurance Company in this case.

IT IS FURTHER ORDERED that the clerk of the court close this case.

BY THE CO W

David Nuffer v
United States District Judge

DatedOctober 7, 2013.

*!1d. at Heading Il prior to { 16.
*Defendants’ CrosMotion for Summary Judgment and Supporting Memorandum

*3plaintiffs’ CrossMotion for Summary Judgment and Memorandum in Support
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