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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH, CENTRAIDIVISION

GLOBAL FITNESS HOLDINGS, LLG MEMORANDUM DECISION AND
ORDER GRANTING [108]
Plaintiff, DEFENDANTS’ MOTION FOR PARTIAL
V. SUMMARY JUDGMENT ON

PLAINTIFF'S CONVERSION CLAIM
FEDERAL RECOVERY ACCEPTANCE,
INC. and FEDERAL RECOVERY Case N02:13<v-00204DN
SERVICES, INC,
District JudgeDavid Nuffer
Defendants.

This case is a dispute between a forowener of physical fitness clubs and one of its
billing services providers regarding the parties’ obligations to each othertatrhieation of
their contraatal relationshipPlaintiff Global Fitness Holdings, LLC (“Global”) filed this suit in
October 2012 againswo related entities (collectively “ParamountPederal Recovery
Acceptance, Inc. (“FRAI") and Federal Recovery Services, Inc. (“FRSI”). Globabbt claims
for tortious interferencé promissory estoppélconversior? breach of contractand breach of
the covenant of good faith and fair dealill the claims arise out of the alleged refusal of
Paramount to cooperate with Global when Global was acquired by Fitness & Sportd Ctibs
(“L.A. Fitness),® a nonparty to this litigation. Pmmount provided the billing services for

Global’s large membership base.

! Global Fitness Holding, LLC’s Amended Complaint (“Amended Complakff’8845, docket no. 71filed Mar.
19, 2014.

21d. 19 4652.
%1d. 19 53-60.
*1d. 19 61-66.
°1d. 19 6773.

® See generallAmended Complaint
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In the Global-L.A. FitnesAsset Purchase Agreement (“APAGIobal was to transfer
customer data to L.A. Fitness, but Global claims Federal Recovery wrongfully wlithleatiata
pending Global’s payment of termination fees to Federal Recdw@igbal also alleges Federal
Recovery withheld over $500,000 in funds owed to Gl8aderal Recovery denies
wrongdoing in withholding the data and funds, and has now filed several motions for summary
judgment on all of Global’s claintsincluding thebreach of contraatlaimrelated to data
transferthat Global voluntan} dismisgd°

Paramountiled several motions for partisbmmary judgmenrds to various claimd his

orderGRANTS Paramouris motion for partial summary judgment @lobal’sconversion

claim™
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° Defendants’ Motion for Partial Summary Judgment on Global’s Rswry Estoppel @im, docket no. 10§filed
Aug. 4, 2014; Defendants’ Motion for Partial Summary Judgmé&nPRintiff's Conversion Claim and Supporting
Memorandumgdocket no. 108filed Aug. 4, 2014; Defendants’ Motion for Parttummary Judgment RE: Global's
Breach of Contract and Breach of the Implied Covenant Claims andok&ndum in Support Thereof (“Breach
Motion”), docket no. 111filed Aug. 4, 2014; Defendants’ Motion for Partial Summargiginent on Global’s
Tortious Interference Clainglocket no. 120filed under seal AgL. 4, 2014; and Defendants’ Motion for Partial
Summary Judgment RE: Global’s Tortious Interference Clairhdok of Causation and Memorandum in Support
Thereof,docket no. 12filed under sealug. 4, 2014.

1 Global Fitness, LLC’s Motion for Voluntary Dismisgaflits Breach of Contract Claim Against Federal Recpver
Acceptance, Inc. as it Relates to the Transfer of Riateket no132, filed Sept. 4, 2014 (“Motion for Voluntary
Dismissal”).

1 Defendants’ Motion for Partial Summary Judgment Rarfiff's Conversion Claim (“Paramount’s Motion on
Conversion”) docket no. 18, filed Aug. 4, 2014.
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l. Summary Judgment Is Granted to Paramount on Global’s Claim for Conversion

of the Withheld Funds Because Claims for Conversion of Monies Are Not
Available Where the Monies Are Also Allegedly Owed Pursuant to Contrak3.

I. Global’s Claim for Conversion of the Billing Information aon Multiple
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................................................................................................................... 16
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BACKGROUND

At all relevant times prior to October 2012, Global owned and operated multipksfitne
centers irmultiple states? Beginning in 2008, Global began contracting with FRAI for FRAI to
process billing and collections for customers of certain Global facilitiesdéta processed by
FRAI is the“Member Account Data”}? The Member Account Data included not only
information about the customers’ purchases and preferences, but also thelpeesbhcard
(“CC”) andbank account transferACH”) information ¢ollectivelythe“Billing Information”)

used to charge those customers for using Global's fitness c&hters.

2 Amended Complaint 7.

13 Defendants’ Amended Answer to Plaintiff's Amendec@aint and Counterclaim (“Counterclaim”) 1,19
docket no. 85filed April 22, 2014.

14 Amended Complaint at § Ylocket no. 71filed Mar. 19, 2014.


https://ecf.utd.uscourts.gov/doc1/18313033679
https://ecf.utd.uscourts.gov/doc1/18313008328

In 2008, Global and FRAI executed eid¢itationspecific contractgthe “2008
Contracts”)* in 2009, Global an&RAI executed two additional contracts: one amending the
2008 Contracts (the “Existing Locations Agreement”) and another to govern alhnegnai
locations (the “New Location Agreement9and in 2011, Globaind FRAIlexecuted two more
locationspecificcontracts (the “2011 Contract$*\the 12 contracts collectivebre the
“Contracts”). FRAI contracted with FRSI to perform the serviaasessary for FRAI to fulfill its
obligations under the Contracfs.

In its conversion claim, Global contends that Paramount conv@ttdxdl's customers’
Billing Information*® Global also contends that Paramount converted certain monies that
Globd'’s custaners paid to Paramount but that Paramount withheld from Global (the “Withheld
Funds”)?°

Paramount filed itsnotior?* on Global’s conversion claim on August 4, 2014, seeking

summary judgment o@lobal’s conversion claim both as it pertains to the Billinginfation

and the Withheld Funds. Global filed an opposftimn September 4, 2014, and Paramount filed

15 Counterclaim  19See als@Contractgdated 200§ attached as Exhibit D ®aramount’viotion for Partialon
Conversiondocket no. 10, filed Aug. 4, 2014.

6 Amended Complaint  1&ounterclaim { 23See als€Contractgdated 2009)
7 Counterclaim § 24See alscContractgdated 2011

8 Amended Complairff{ 14-16.

¥ Amended Complaint 1 580, at Count III.

2d.

L SeeParamount’s Motioon Conversion.

22 Global Fitness Holdings, LLC’s Memorandum in Oppasitto Defendants’ Motion for Partial Summary
Judgment for Plaintiff's Conversion Claim (“Globa@Bppositionon Conversion”),docket no. 141filed Sep. 4,
2014.
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a reply”> on September 22, 201@ral argument offaramount’s Motion ofSonversion was held
on April 27, 2015*
STATEMENT OF UNDISPUTED MATERIAL FACTS

Thebelow collection of undisputed material facts is distilled fromatheve lisedfilings.
Paramount’s Motion on Conversion provided a statement offaatd supporting exhibits.
Global's Opposition on Conversion responded to Paramount’s statement fdadtprovided
a statement of additional faétsnd its own set of exhibits. Paramount’s Reply on Conversion
replied to Global’s responses to Paramount’s statement of*faots responded to Global’s
additional facts?

An email was sent to counsel with a summary set of undisputed faafwrib@4, 2015
That summary was reviewed at the start of the hearing on April 27,°2T18. below collection
of undisputed facts was finalized following the April 27, 2015 hearasgt on discussion at the
hearing®? The headings in the statement of §aate descriptive, not declaratory or substantive,

and they are taken from the elements as described in the parties’ motions.

% Reply Memorandum in Support of Defendants’ Motion for Partial i8ang Judgment RE Plaintiff's Conversion
Claim (“Paramount’s Reply on Conversit), docket no. 166filed Sep. 22, 2014.

2 seeMinute Orderdocket no. 24;7filed April 27, 2015see alsdranscript 4/27/15dodket no. 249filed May 5,
2015.

% paramount’s Motion o onversion at414.

% Global's Opposition oi€Conversion at-8l4.

'1d. at 14-15.

28 paramount'fkeplyon Conversion at-429.

#1d. at 29-35.

30 Email from Judge Nuffer’s Chabners to counsel (Apr. 22015) lodged aslocket no. 27®n Aug. 31, 2015.

31 Minute Entry, @cket no. 247filed Apr. 27, 2015Transcript 4/27/15 9:280:20,docket no. 24%%iled May 5,
2015.

21d.
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I.  Element 1. ThePlaintiff Had Legal Title to the ConvertedProperty.

1. In its Amended Complaint, Global alleges that Paramount was “in possession of
member accounts data and monies that are the property of Global Fitness and werioldg pr
to Paramount pursuant to the terms of the Agreentént.”

2. At all relevant imes, Paramount provided to Global all of the data that Paramount
processed on behalf of Global and its customers that Global requested except fotablaén G
requested, between October 3 and 10, 2012, those customers’ personal credit card and ACH
billing information3*

3. As part of its operations, Global contracted with its members for access to fithess
centers and personal training servidbe (Membership Contracts”). As part of these
Membership Contracts, members often provided Global with either credit chatiloaccount
information so that Global could regularly invoice the members for their use dtintbesf
centers and personal training ameniffes.

. Element2: The Plaintiff Had Possessiorof the Property or the Rightto Possess lat
the Timeof the AllegedConversion.

4. In its Amended Complaint, Global alleges that Paramount was “in the possession
of member accounts data and monies that are the property of Global Fithesseaadlyver
provided to Paramount pursuant to the terms of the AgreemenalGlitless was entitled to

immediate possession of the member accounts tfata.”

3 Amended Complaint { 54, at Count IlI

341d. 19 26-28; Declaration of Todd Rasmussen Y 5, attachecibiEA to Paramount’'s Motion o&onversion,
docket no. 10®, filed Aug. 4, 2014.

% SeeExample of Global Fitness Membership Contract, htdas Exhibit B to Global’'s Oppositiom
Conversiondocket no. 1422, filed Sep. 4, 2014.

% Amended Complaint 1 5&5, at Count 1|


https://ecf.utd.uscourts.gov/doc1/18313118145
https://ecf.utd.uscourts.gov/doc1/18313142312

5. Global and FRAI executed multiple contracts with each other regarding
Paramount’s management of certain member accountdata.

6. Each of the Contracts between Global and FRAI ¢osthe following
termination provision: “Contractor or Company may terminate this Agreement at anfotim
any reason upon 45 day prior written notic¢e.”

7. Each of the Contracts further states that “[flunds may be held during such period
to offset returneghayments or extra feed’Additional termination fees and/or conditions are set
forth in each of the Contract8.

8. Each of the Contracts between Global and FRAI contain, inter alia, the following
notice provision: “One party may make any notice required under this Agreement by providing
written notice sent certified mail, return receipt requested to the other partgsattite the last
known address... "

9. Each of the Contracts also states: “This Agreement may not be amended or
modified at any time and no provision may be waived, except by an instrument in writing
executed by the COMPANY and CONTRACTOR, or either of them in case of a wéiver.”

10. Paramount provided copies of the Membership Contracts to Global on August 30,

201243

37 SeeContracts

3d. at section entitled “Term’see alsdeposition of Global dated May 1, 2014 (deponent: Coby DeVary)
(“DeVary Depo.”) at 12:2413:24, excerpts attached&shibit E to Paramount’s Motion c@onvesion,docket no.
1086, filed under seal idocket no. 114, filed on Aug. 4, 2014.

39 Contracts at section entitled “Term”.
“0Seedd.

“11d. at section entitled “Notice”.

“21d. at section entitled “Amendment”.

3 SeeEmails between Keith Trawick and Todd Rasmussen dated Aug03®, attached as Exhibit 2 to
Paramount'skeplyon Conversiondocket no. 16@, filed Sep. 22, 2014.
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11. On September 11, 2012, Keith Trawick, on behalf of Global, sent an email to
Paramount stating:

Pursuant to the terms of our agreement with you, dated September 11, 2009, 45

day notice is hereby given for the termination of the Agreement. As we discussed,

the clubs have been sold to L.A. Fitnessl at this time, we are unsure of the

exact closing date. As specific information becomes available, we will let you

know. It is our understanding that you guys will continue to provide service until

the official closing date®*

12.  Globalsent the foregoing “notice” of termination via enf@ihot by “certified
mail, return receipt requested to the other party addressed to the last knoves aakirequired
under each of the Contracté.

13.  Mr. Trawick’s September 11, 2012 email was Globatst faittempted written
termination of any of the Contracts.

14.  Mr. Trawick's September 11, 2012 email addresses only a Contract dated
September 11, 2008.

15.  Forty-five days after September 11, 2012, is October 26, 2012.

16.  The first date that Global made a weaiitrequest to Paramount to transfer all of

the MemberAccount Data, including CC and ACH information that it was processing for Global

* SeeSept. 11, 2012 email from K. Trawick to S. Nelsenal.(“Sept. 11, 2012 Trawick Email”), attached as
Exhibit F to Paramount’s Motion o@onversiongdocket no. 10g, filed Aug. 4, 2014, also attached as Exhibit L to
Global’s Opposition oi€onversiondocket no. 1422, filed Sep. 4, 2014.

d.

46 Contracts at section entitled “Notice”.

" Deposition of Denver Pratt (“Pratt Depo.”) at 36:38:7, excerpts attached as Exhibit M to Paramount’s Motion
on Conversiondocket no. 1084, filed Aug. 4, 2014.

8 SeeSept.11, 2012 Trawick Email.

9 Paramount requestguticial notice of this fact.
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was October 3, 2012, via email, when Global asked that Paramount providertteeM
Account Data by October 5, 2012.

17.  Historically, Defendants always provided Global Fitness with any requested
MemberAccount Data; CC and ACH information was not included.

18.  On October 3, 2012, when Global made a demand for the return cémb&f
Account Data, including the Billing Information, internal correspondence froamitamt
demonstrates that Paramount was concerned that complying with Global’'s requddeaxeil
Paramount with a possible inability to collect their termination Tées.

19. On October 11, 2012, Paramount providedtobal all of the data that

Paramount had been processing under its contractual relationship with Slobal.

0 SeeOct. 3, 2012 mail from K. Trawick to S. Nelson, et gfOct. 3, 2012 Trawick Email”)attached asxhibit G

to Paramount’s Motion o@onversiondocket no. 108, filed Aug. 4, 2014, also attached as Exhibit M to Global's
Opposition orConversiondocket no. 1423, filed Sep. 42014 (“We are asking for a full cut of the data on
Friday.... Please confirm. Also, we will need an additionpb@ted) cut of the same data on the date of the actual
close, which we anticipate will be next weeksge als”Amended Complaint § 28 (“On @dber 3, 2012, Global[]
requested that Paramount transfer the Billing Dafanal cut back to Global....")see alsdct. 9, 2012
correspondence from K. Trawick to G. Bendixen (“Oct. 9,2Urawick Letter”), attached as Exhibit H to
Paramount'dMotion onConversiondocket no. 108, filed Aug. 4, 2014 (referencing Global’s ilmitrequest on
October 3, 2012)

51 Counterclaim 11 4617, at 25-26; see alsdct. 9, 2012 Trawick Letter | 5.

®2SeeOct. 3, 2012 Mnail from Glen Bendixen to Ren Rice and Kenneth Medittached as Exhibit X to Global's
Opposition onConversiongdocket no. 1424, filed Sep. 4, 2014 (“We can'’t give them the dethaccount
information until we have the reserve we need . . . . [THedyying to pull a fast once[sic] so we have no reserve . .
.."); see alsdDct. 3, 2012 Hnail from Glen Bendixen to Sid Nelson et al., atiths Exhibit Y to Global's
Opposition onConversiongdocket no. 1425, filed Sep. 4, 2014ndOct. 3, 2012 Email chain from Todd
Rasmussen to Glen Bendixen, attached as Exhibit Z to Globalas@ipp on Conversiondocket no. 1426, filed
Sep. 4, 2014 (“[t]he billing info is the only card we have’)eft

3 SeeOct. 11, 2012 forwarded email from K. Trawick to Srtdo-Salcedo, et a(“Oct. 11, 2012 Forwarded
Email”), attached as Exhibit | to Paramouri¥istion on Conversiongdocket no. 1080, filed under seal inlocket
no. 1182, filed Aug. 4, 2014 (“The PAC data is availableyamur FTP site.”)see alsdeposition of L.A. Fitness
dated Apr. 22, 2014 (deponent: Kathy PolsgRplson Depo.”at 189:9-190:14, excerpts attached as Exhibit J to
Paramount'svlotion onConversiondocket no. 1081, filed under seal inlocket no. 118, filed Aug. 4, 2014
(acknowledging that Paramount transfertteel Member Account Data on October 11, 20@®position of Roy
Keith Trawick, Jrdated Mar. 18, 201@ Trawick Depad’) at 262:19-23, attached as Exhibit B to Paramount'’s
Motion on Conversiondocket no. 108, filed Aug. 4, 2014acknowledging that Paramount transferred the
Member Accounts Data on October 11, 2012).
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20. As of October 11, 2012, the date that Paramount transferredetmbéfAccount
Datato Global, the parties had not resolved issues of setting the reserve amountnadegdhmai
amount of fees, and other payments the terminating club owner needs to pay upon terfination.

21. Paramount ceased all servicing under the contracts on October 25°2012.

Il. Element 3: The Defendant’s Act Wasthe Legal Causeof the Plaintiff's Loss of the
Property.

22. Inits Amended Complaint, Global alleges it “suffered from the loss of its funds as
well as irreparable harm and loss because Paramount and/or FRSI’s actions havelknowing
harmed Global Fitness’s APA with L.A. Fitness &ldbal Fitness’s dealings with other
parties.”®®

23.  In October 2012, during all of the time that Paramount processeabist
Account Datafor Global, that data was neither lost nor harmed in any measurable manner.

24.  The first date that Global made a written request to Paramount to transfer all of
the MemberAccount Data that it was processing for Global was October 3, 2012, via email,

when Global asked that Paramount provideMrenberAccount Data by October 5, 20F3.

> Seevarious emails between the parties and their counsel rangingfotober 5, 2012 to October 10, 2012
showing the exit termwere not resolved, collectively attached as Exhibit L torRamat’sMotion onConversion,
docket no. 108 3, filed Aug. 4, 2014, also attached in part to Global's Oppositio@onversion agxhibit 9,
docket no. 142 6; Exhibit Q,docket no. 142 7; and Exhibit DD docket no. 1480, filed Sep. 4, 2014.

% Deposition of Glen BendixefiBendixen Depo.”) at 219:19220:4, attached as Exhibit R to Paramouhtétion
on Conversiondocket no. 148, filed Sep. 4, 2014 (“[T]here must have been a point in tilmerg; when we were
calculating making us whole for the remainder part of the monththib@stimate was $120,0@®ut because the
sale didn’t complete until the [25th] of October, we continued ngeethe accounts and and continued to collect
the fees during that period of time. Se. . . During that entire period, we would have collectednaumal fees.”).

6 Amended Complaint { 5@t Count |11

57 SeeDeclaration of Todd Rasmussen | 7, attached as Exhibit A aonBant'sMotion onConversiondocket no.
1082, filed Aug. 4, 2014.

8 SeeOct. 3, D12 TrawickEmail (“We are asking for a full cut of the data on Friday.... Pleasdirm. Also, we

will need an additional (updated) cut of the same data oratieeofithe actual close, which we anticipate will be
next week.”);see alscAmended Complaint 8 (“On October 3, 2012, Global[] requested that Paramount ¢éransf
the Billing Data or final cut back to Global...."9ge alsdct. 9, 2012 Trawick Letter (referencing Globaligial
request on October 3, 2012).

10
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25.  On October 11, 2012, Paramount provided to Global all of the data that
Paramount had been processing under its contractual relationship with &lobal

IV. Element4: The Plaintiff Suffered Damageby the Lossof the Property.

26. These facts are the same as sghfabove for element number three.

V. Claim for Conversion of Monies Not Available Where Monies Also Allegedly Owed
Pursuant to Contract

27. Inits Amended Complaint, Global alleges that Paramount was “in the possession
of . . . monies that are the property of Global Fithess and were only provided to Paramount
pursuant to the terms of the Agreemeiit.”

28. Inits Amended Complaint, Global alleges: “Despite receiving repeated requests
that Paramount return . . . its monies to Global Fitness, Paramount knowingiilarily
interfered with Global Fitness'’s property . .5.”

29. Inits Amended Complaint, Global alleges that Paramount withheld from Global
“funds associated with the membership dues of Global Fitness’s Member AccBunts.”

30. In*“Count IV —Breach of Contractdf its Amended Complaint, Global alleges
that the 2009 “Agreement executed by Paramount and Global Fitness was emtei@ctihe
legal purpose of mandating that Paramount service Global Fitness’s Member Aaaint
transfer to Global Fitness, exclusioEParamount’s fees, the funds associated with membership

dues.®®

9 SeeOct. 11, 201ForwardedEmail (“The PAC data is available on your FTP sitesge alsd®olsonDepo.at
189:9-190:14 (acknowledging that Paramount transferred the MemlmauAtData on October 11, 2012); Trawick
Depo. at 262:1:23 (sameg.

% Amended Complaint { 54t Count IIl
®1d. 1 56.
®2|d. 1 58.
®d. 162

11



31. Global and Paramount executed multiple contracts with each other regarding
Paramount’s management of certain member accounfdata.

32.  Each of the Contracts between Global and Paramount contains the following
termination provision: “Contractor or Company may terminate this Agreement at anfotim
any reason upon 45 day prior written noti€e.”

33. Each of the Contracts further states that “[flunds may be held during such period
to offset returneghayments or extra fee§Additional termination fees and/or conditions are set
forth in each of the Contracts.

SUMMARY JUDGMENT STANDARD

Summary judgment is proper “if the movant shows that there is no genuine dispute as to
any material fact and thrmovant is entitled to judgment as a matter of I&WAn issue of
material fact is ‘genuine’ if a reasonable jury could return a verdict farahmoving party.®
In moving for summary judgment, Paramount “bears the burden of showing the absence of a
gentne issue of material fact . . /*However, Paramount “need not negate [Global’s] claim[s],
but need only point out to the district court ‘that there is an absence of evidence to support
[Global's] case.”* Upon such a showing, Global “must set fafieific factsshowing that

there is ggenuine issu®r trial as to those dispositive matters for which [Global] carries the

% SeeContracts.

% d. at section entitled “Term’see alsdeVary Depo. at 12:243:24
% SeeContracts at section entitled “Term”.

*d.

%8 Fep. R.Civ. P.56(a)

% Universal Money Ctrs., iIn v. Am. Tel. & Tel. Cp22 F.3d 1527, 1529 (10th Cir. 1994)otingAnderson v.
Liberty Lobby, InG.477 U.S. 242, 248 (1986(internal quotation marks omitted).

0]d. at 1529
" 1d. (quotingCelotexCorp. v. Catrett477 U.S. 317, 325 (1986)

12
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burden of proof.*?“The mere existence of a scintilla of evidence in support of the plaintiff's
position will be insufficient to defeat a properly supported motion for summary judgrient.”

APPLICABLE LAW

The parties have stipulated and agreed that Kentucky law applies to Global’ssammver
claim.” Therefore, Kentuckiaw governsthis claim.

ANALYSIS
In its Amended Complaint, Global alleges that Paramount converted (1) the personal

credit card and ACH information of Global’s customers (i.e. the Billing Informpaad (2)
some of the payments that Global's customers made in Ocili? {.e. theWithheld
Funds)’® In Paramount’s Motion on Conversion, Param@ggis summary judgment regarding
both the Billing Information and the Withheld Funalsich would resolve all of Global’s third
cause of actionFor the reasons discussed more fully below, Paramount’s Motion on Conversion
iIs GRANTED in Paramount’s favor on Global’s claim for conversion.

[.  Summary Judgment Is Grantedto Paramount on Global’s Claim for Conversion of

the Withheld Funds Because Claim$r Conversion o Monies Are Not Available
Where the Monies Are Also Allegedly Owed Pursuanto Contract.

Global’s claimfor conversion as it relates to the Withheld Funds fails independently
because the Withheld Funds are monies owed pursuant to the Contratiter@fore cannot be
recovered under conversion.

Conversion of monies is not treated the same as the conversion of standard chattels.

Rather, an action for conversion “may be maintained for the recovery of money physiaaily tak

2 d. (quotingApplied Genetics Int'l, Inc. v. First Affiliated &elnc, 912 F.2d 1238, 1241 (10th Cir. 1990)
(internalquotation marks omitted)) (emphasis in original).

31d. (quotingAnderson477 U.S. at 252
" paramount’s Motion o onversion at 16see also, e.gGlobal’'s Oppositioron Conversion at 8, 15.
> AmendedComplaint {1 5457, at Count lIl
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by Defendant from Plaintiff's possession,” but it “will not lie to enforce aenabligation to
pay.”’® In addition, a “conversion claim cannot be brought where ‘the property right alleged to
have been converted arises entirely from the [plaintiff's] contractual rigHts

Global and FRAI executed multiple contracts wisltle other regarding FRAI's
management of the &nberAccount Data’®Each of the Contracts between Global and FRAI
contains the following termination provision: “Contractor or Company may tetenithis
Agreement at any time for any reason upon 45 day prior written nétieach of the Contracts
further states that “[flunds may be held during such period to offset returned psymentra
fees.”®® Additional termination fees and/or conditions are set forth in each of the Esfitra
The Contracts clearly ceemplate and expressly provide for the withholding of funad the
Contracts were terminatednd thus, any of the Withheld Fund that Paramount might owe to
Global would beahe subject of a contractual dispute, as they are in Global’s breach of contract
claim #

In its Amended Complaint, Global alleges (1) that Paramount was “in the possgfss
. . . monies that are the property of Global Fithess and avdyeprovided to [FRAI] pursuant to

the terms of the Agreem&rit (2) “Despite receiving repeated requests that [FRAI] return . . . its

® Scatuorchip 941 F.Supp.2d at 82@iting Agnew Truck Serv. v. Ranger Nationwide, IN@, 9034 P(J), 1992
WL 437629, at *5, 1992 U.S. Dist. LEXIS 22723, at *13 (W Ky. Apr. 20, 1992)

7|d. at 827(citing Beacon Enter. Solutions Grp. v. MDT Labor, LIN®. 3:12cv-759-H, 2013 WL 253134t *4,
2013 U.S. DistLEXIS 10573 at *13 (WD. Ky. Jan. 22, 2013kee als®avis v. Siemens Med. Stiiuns USA399
F. Supp.2d 785, 801 (W.D. Ky. 2005)[T]he conversion claim does not lie because the properity alleged to
have been converted arises entirely from the contractual t@ghtsnpensation.”).

8 SeeContracts

1d. at section entitled “Term.”

80 gedd.

8 d.

82 SeeAmended Complaint {1 666.

8 Amended Complaint § 5&mphasis added).
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monies to Global Fitness, [FRAI] knowingly and willfully interfered with GliobBigness’s
property . . . ."®*(3) [FRAI] withheld from Global “funds associated with the membership dues
of Global Fitness’s Member Account¥”and (4) thathe 2009 “Agreement executed by [FRAI]
and Global Fitness was entered into for the legal purpose of mandating that [FRAgeservi
Global Fitness’'s Member Accounts and transfer to Global Fitness, exchi§iwBRAI's] fees,
the funds associated with membership diies

Global cannot maintain a claim for conversion of the Withheld Funds. Any right
Paramount had to possess the Withheld Funds is contractual, and any right Global had to recover
the Withheld Funsl is contractualTherefore, thewithholding of funds by Paramount is a
contractual dispute, necessarily evidenced by Global’s breach of contract clardingghe
Withheld Fund$”

Accordingly, Global’s conversion claim regarding the Withheld Fdaiisbecause the
disputeis contractual, and summary judgment is granted in Paramount’s favor.

[I.  Global's Claim for Conversionof the Billing Information
Fails on Multiple Grounds.

In Kentucky, to succeed on a claim for conversion, the plaintiff must prove that

(2) the plaintiff had legal title to the converted property; (2) the plaintiff had
possession of the property or the right to possess it at the time of the conversion; (3)
the defendant exercised dominion over the property in a manner which denied the
plaintiff's rights to use and enjoy the property and which was to the defendant’s own
use and beneficial enjoyment; (4) the defendant intended to interfere with the
plaintiff's possession; (5) the plaintiff made some demand for the property’s return
which the defendant refused; (6) the defendant’s act was the legal cause of the

#1d. 1 56.

#1d. 1 58.

8d. 1 62 (emphasis added).

8" SeeAmended Complaint 7 666.
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plaintiff's loss of the property; and (7) the plaintiff suffered damage by the loss of the
property®®

There are no genuine disputes as to any material fact on Global's conversiomcthior, the
reasons discussed more fully beld@ramount is entitled to judgment as a matter of law on
Global's conversion claim as it relates to the Billing Information on four independent gi@ynds
Kentucky law does not recognize a claim for conversion of intangibles; (B) Global did not have legal
title to the Billing Information; (C) Global neither had exclusive possession nor the right to exclusive
possession of the Billing Informatiat the timeof the alleged conversion; and (D) Global did not
suffer a loss of the Billing Informatiamnder Kentucky precedent
A. Kentucky Law Does Not Support A Claimfor Conversionof Intangibles.

Global’s claim for conversion as it relates to the Member Accout# fads because the
conversion of intangibles has not been recognized as an actionable tort in Kentucky.

As an initial matter, no Kentucky casepports or eveaddressethe conversion of

intangibles. Moreover, theestatement of Torts (Secong)242states the general proposition

that there can be no conversion of intangibles, including thirgsasinames of customérs,
milk routes® and bakery route$.Global’s claim for conversion alleges the conversion of an
intangible the Billing Information.

In Global's Opposition to the Motion RE Conversion, Global argaethe first time
that its conversion claim is actually premised on the conversion tdrnlgdbleMembership

Contracts, not thimtangibleBilling Information.”> However, there is nothing in Global's

8 Kentucky Ass’n of Counties v. McClenddf7 S.W.3d 626, 638.12 (Ky. 2005) (citingd0 C.J.STrover and
Conversiorg 4 (2004).

8 See, e.gOlschewski v. Hudsg262 P. 43Cal. Ct. App.1927) lllinois Minerals Co. v. McCarty48 N.E.2d 424
(1. Ct. App.1943)

9 see, e.gWhiteley v. Foremost Dairie451 F.Supp. 914 (W.D. Ark. 1957 affirmed,254 F.2d 36 (8th Cir.)
%1 See, e.gStern v. Kaufman’s Bakerg91 N.Y.S.2d 734 (Sup. Ct. 1959)

92 Global’s Oppositioron Conversion at 1619.

16


http://www.westlaw.com/find/default.wl?cite=%c2%a7+242&ft=Y&db=0101577&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=Y&vr=2.0&HistoryType=C
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2006362864&fn=_top&referenceposition=638&findtype=Y&vr=2.0&db=0004644&wbtoolsId=2006362864&HistoryType=F
http://www.westlaw.com/find/default.wl?cite=90+C.J.S.TroverAndConversion%c2%a7+4&ft=Y&db=0158335&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=Y&vr=2.0&HistoryType=C
http://www.westlaw.com/find/default.wl?cite=90+C.J.S.TroverAndConversion%c2%a7+4&ft=Y&db=0158335&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=Y&vr=2.0&HistoryType=C
http://www.westlaw.com/find/default.wl?ft=Y&db=0000660&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1928123302&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1928123302&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000578&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1943110027&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1943110027&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000578&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1943110027&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1943110027&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000345&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1957108267&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1957108267&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000350&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1958110462&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1958110462&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000602&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1959117697&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1959117697&HistoryType=F

Amended Complaint that would support a claim for conversion dhtigibleMembership
Contracts’® Moreover, the undisputed facts show, and counsel for Global agreed in the hearing
held on April 27, 2012, that Paramount provided copies of the Membership Contracts to Global
on August 30, 2012 Thus, even if Global had alleged conversion oftémgible Membership
Contracts, which it did not, Paramount provided those documents to Global, tredesavas no
conversion of then. At the hearing, counsel for Global stated that Paramount provided copies of
the Membership Contracts to GloBal.

Although Global argued that the conversion claim was for conversion of a cthegtel,
Membership Contracts, Global's counsel couldsustainthatpositionin oral argument where
he specifically stated that the allegedly converted Billing Informationonbspartially
contained in tangibl&embership ©ntracts, with other pieces of Billing Information
automaticallyuploaded digitally to Paramount:

Sometimes customers would come in and fill out a hard form and that hard form

was given to Paramouriost of the time there was a terminal. A customer would

show up. They would tant to, you know, pay for services at Global Fitness’ [sic]

gyms. They would fill out information on a portal computer. That information
was automatically uploaded digitally to Paramotint.

To whatever extent Global argues that the focus of the conversion claim is not ietaagabbut
tangible Membership @htracts, the oral argumergvealedhe true intangible subject matter of
the claim.

Accordingly, Global’s claim for conversion regarding the Billing Information fads

matter of law because the conversion of intangibles is not supported by Kentucky law.

% SeegenerallyAmended Complaiff{ 55 57, atCount IlI.

% SeeEmails between Keith Trawick and Todd Rasmussen dated Aug. 30, 201Redt@ms Exhibit 2 to
Paramount'skeply on Conversiondocket no. 16®, filed Sep. 22, 2014.

% Transcript 4/27/15 79:119, docket no. 249filed May 5, 2015.
96 ﬁ
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B. Global Did Not Hold Legal Title to the Billing Information.

Global’s claim for conversion as it relate the Member Account Dagésofails
independentlpecausé&lobal cannot prove that it had legal title to the Billing Information.
Fundamental to the element of holding legal title over the allegedly convertedtyispbat the
property must be conviible, which as discussed above, is not the case here

Under Kentucky law, in order to prevail on its conversion claim, Global must prove that
it “had legal title to the converted properf."A plaintiff asserting a claim of conversion has
the burden of establishing title to the converted propé&ftyWhere the plaintiff fails to prove
legal title to the converted property, his or her conversion claim should be digifisse

Global has not established that it has legal title to its customers’ Billingriafmm.

Some of Global's members provided Global vtk Billing Information in order to allow

Global to bill that member as a part of a membership contract, while some of &hobmbers
provided billing information directly to Paramoufi?. The Billing Information was provided by
members as a part of the membg@essonakhccount data so the member could access a Global
fitness club locationHowever, while some dlobal’'s customers provided their Billing
Information to Global, those customers did th@eby make that information the property of
Global. Rather, Global's customers own their credit card and bank account numbetepabt G
The consideration given for a gym membership was money, not ownership or legaltide

bank account information used to transfer that money.

9 McClendon 157 S.W.3d at 638.12;Meade 166 S.W.3d at 58catuorchio 941 F.Supp.2d at 826

% Scatuorcip, 941 F.Supp.2d at 82§citing Gateway Auto Auction v. Gen. Motors Acceptance C888 S.W.2d
498, 500 (Ky. 1966§“In an action for conversion the burden is upos phaintiff . . . to establish title.”)).

% See, e.gMeade 166 S.W.3d 55, 5&9.

190 seeDeclaration of Todd Rasmussen (“Rasmussen Decl.”) 1 6 amdtaghed as Exhibit 5 to Exhibit Index,
docket no. 145, filed Sep. 4, 2014.
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Specifically, Global’'s members provided their payment information as authonizat
charge against or debit those accounts, not to provide legal title over thmiaand routing
numbers. Global could not withdraw morfegm a member’s accounts or charge a member’s
credit cards except at the specific times and for the specific amounts thentierhad
authorized.

Becauséslobal did not have legal title to the Billing Information, it cannot establish the
first required element to succeed on a claim for conversion.

C. Global Had Neither Exclusive PossessioNor the Rightto Exclusive Possessn of
the Billing Information at the Time of the Alleged Conversion.

Beyond theother reasonfor granting summary judgment, Global’s conversitaim as
it relates to the Member Account Data fails independently becalagal cannot prove that it
had or even had a right to exclusive @ssson of théilling Information.

Under the second element conversion, Global must establish that it “had possetsson of
property or the right to possess it at the time of the conver§ibsgecifically, “the property
converted must be property whittre plaintiff has the exclusive right to contréf?In
ManhattanAssociates v. Ridgf*the U.S. District Court for the Western District of Kentucky
held that because the defendant was “not prohibited from contacting and solicittiff’pla
customers,” it cannot be said that plaintiff has the ‘exclusive right to control’ its accowritis”
those customers, “and defendant cannot be held liable for an alleged conversiofi'tfer

In this case, Global has not established that it had possession of the Bfthimgdtion or

the right toexclusive possegm of the Billing Information at the time of the alleged conversion.

101 McClendon 157 S.W.3d at 638.12; Meade 166 S.W.3d at 5&8catuorchio 941 F.Supp.2d at 826

192 Manhattan Assocs. v. Rigéfo. 3:02C\¢265-S,2002WL 1774056 at *2, (W.D. Ky. Aug. 1, 200%juoting13
Ky. Prac. Tort Law § 8 ).

103 Id

104 Id

19


http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2006362864&fn=_top&referenceposition=638&findtype=Y&vr=2.0&db=0004644&wbtoolsId=2006362864&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2006777170&fn=_top&referenceposition=58&findtype=Y&vr=2.0&db=0004644&wbtoolsId=2006777170&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2030395481&fn=_top&referenceposition=826&findtype=Y&vr=2.0&db=0004637&wbtoolsId=2030395481&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2002481586&fn=_top&referenceposition=2&findtype=Y&vr=2.0&db=0000999&wbtoolsId=2002481586&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0140972&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=Y&vr=2.0&HistoryType=C
http://www.westlaw.com/find/default.wl?ft=Y&db=0140972&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=Y&vr=2.0&HistoryType=C
http://www.westlaw.com/find/default.wl?cite=Id.&ft=Y&db=0000999&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=Y&vr=2.0&HistoryType=C
http://www.westlaw.com/find/default.wl?cite=Id.&ft=Y&db=0000999&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=Y&vr=2.0&HistoryType=C

Global and FRAI executed multiple contracts with each otlgardeng Paramount’s
management of the &nberAccount Data® Each of the Contracts between Global and FRAI
contains the following termination provision: “Contractor or Company may tetenithis
Agreement at any time for any reason upon 45 day prior written ndtfoerider the Contracts,
Paramount had the right pwssesshe Billing Information during the life of the Contracts,
including the full 45day termination perigdn order to fulfill its duties to service the accounts
of Global's member3nithout the right to possess the Billing Information, the fundamental
purpose of the Contracts would have been frustrated, and Paramount would have been unable to
perform.Paramount was obligated to continue servi¢cirgaccounts of Global's members
during the 45day terminatiorperiod. Nothing in the Contracts grants Globabatractual right
to end Paramount’s possession or demand delivery of the Billing Information befonel thie e
the Contracts, or the 45-désrminationperiodif the Contracts ended in eatgrmination®’

On September 11, 2012, Keith Trawick, on behalf of Global, sent an email to Paramount
stating:

Pursuant to the terms of our agreement with you, dated September 11, 2009, 45

day notice is hereby given for the termination of the AgreemenueAdiscussed,

the clubs have been soldliA. Fitnessand at this time, we are unsure of the

exact closing date. As specific information becomes available, we will let you

know. It is our understanding that you guys will continue to provide service until
the official closing daté®

195 seeContracts.
108|d. at section entitled “Term”

197 seeMemorandum Decision and Order Granting In Part and Denyingrtrjl4] Defendants’ Motion for Partial
Summary Judgment on Plaintiff’'s Breach of Contract and Breftte Implied Covenant Claims at Part I(B),
docket no. 274filed Aug.31, 2015.

198 5eeSept. 11, 2012 Trawick Emai
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Mr. Trawick’'s September 11, 2012 email was Global’s first attempted written
termination of any of the Contract¥.Forty-five days after September 11, 2048s October 26,
2012M°The first date that Global made a written reqoe$taramount to transfer all of the
MemberAccount Data, includinghe Billing Information that it was processing for Global, was
October 3, 2012, when Global asked emailthat Paramount provide thegvhberAccount
Data by October 5, 2012! Pursuant to an injunctive order in this caseOctober 11, 2012,
Paramount provided to Global all of the data that Paramount had been processing under its
contractual relationship with Glob&f? Paramount subsequently ceased all servicing under the
contrats on October 25, 20123 Thus, the time of the alleged conversion in this case was the
period from October 5, 2012, the date by which Global agiedhe Billing Information be
transferred, and October 11, 2012, the date on which the Billing Infornvedi®transferred.

Global could not have had a right under the Contracts to exclusive possession of the
Billing Information until after thel5-dayterminationperiod that was triggered when Global
gave notice of termination on September 11, 2012. Thus, Paramount, not Global, had the right to
possess the Billing Information during the alleged time of conversion (i.e., fobob€ 5, 2012

through October 11, 201BecausdParamount transferred the Billing Information back to

19 pratt Depo. at 36:238:7, excerpts attached as Exhibit M to Paramot¢ion RE Conversiondocket no.
10814, filed Aug. 4, 2014.

10 paramount requesdijudicial notice of this fact.

H1geeOct. 3, 2012 TrawiclEmail (“We are asking for a full cut of the data on Friday.... Pleasdirm. Also, we
will need an additional (updated) cut of the samma@n he date of the actual close, which we anticipate will be
next week.”);see als;Amended Complaint § 28 (“On October 3, 2012, Global[] requested#ratount transfer
the Billing Data or final cut back to Global...."9ge alsdct. 9, 2012 Trawick Lettergferencing Global's initial
request on October 3, 2012).

M25ee0ct. 11, 201ForwardedEmail (“The PAC data is available on your FTP sites@e alsd®olsonDepa at
189:9-190:14, (acknowledging that Paramount transferred the Member wdbata on Octoér 11, 2012);
Trawick Depo. at 262:123 (samsg.

113 BendixenDepa, at 219:19220:4 (“[T]here must have been a point in time where, when weaaézelating
making us whole for the remainder part of the month, that thmaestwas $120,000. But because ghte didn’t
complete until the [25th] of October, we continued to servicedbeumts and - and continued to collect the fees
during that period of time. So-. . . During that entire period, we would have colldatar normal fees.”).
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Global on October 11, 2012, long before the October 26 end of the 46rdagation period,
Global cannot meet the second element of conversion under Kentucky law.
Accordingly, independent of the other reasons for granting summary judgment, Global’s
conversion claim regarding the Billing Information fails independently becaoaanbt prove
that it had or was entitled to exclusive possession of the Billing Information

D. Global Did Not Suffer A Loss Of The Billing Information.

Even disregarding thether reasons for granting summary judgment, Gislganversion
claim fails because Globdld not suffer a loss of the Billing Information. Global cannot show
that it meets either the sixth or seventh elements of its conversion ttlat(6) the defendant’s
act was the legal cause of the plaintiff's loss of the property'ttzatd'(7) the plaintiff suffered
damage by the loss of the property®’

In Jones v. Marquis Terminal, Inadhe Kentucky Court of Appeals examined a case in
which Jones alleged that Marquis Terminal converted Jones’s three belt conveysirsgognd
not returning them for over two yearS.At the end of trial, the court “ordered Marquis to return
the equipment to Jones” instead of awarding Jones conversiogeifalones appealed,
arguing that the court should have awarded him damages because Marquis alegedijutly
converted the equipment®’ However, the Court of Appeals affirmed the dismissal of Jones’s
conversion claim, noting that “it does not appear that the rented equipment was physicall

damaged in any material way'®

114 McClendon 157 S.W.3d at 638.12.

115 SeelJones v. Margui§erminal, Inc, Case No. 201:800702MR, 2014 WL 2155255 at *P2, (Ky. Ct. App. May
23, 2014)Yunpublished).

181d. at *1.
1 1d. at *3.
Y81d. at *4.
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Likewise, in this case, in October 2012, during all of the time that Paramountgawces
Member Account Data for Global, that data was neither lost nor harmed ineasyrable
manne.**? In addition,the first date that Global made a written request to Paramount to transfer
all of theMember Account Datthat it was processing for Global waa email October 3, 2012
when Global asked that Paramount provide the Member Account Data by October 5°201.2.
October 11, 2012)nder an injunctive order, Paramount provided to Global all of the data that
Paramount had been processing under its contractual relationship with Global, in advance
what was required by the Contracts, as discuabede'* Thus, unlike the twyear delay in
Marquisthat the Kentucky Court of Appeals still found insufficient to support conversion
damages over equitable re|féf Paramount provided the Billing Information just six days after
the first production date & Global requeste@nd weeks before tl&ontractsequired

Accordingly, independent of the other grounds for granting summary judgment on
Global's conversion claimit fails independently becaus&éobal did not suffer a loss of the

Billing Information and thereforeannot meet either the sixth or seventh elements of conversion

119 geeDeclaration of Todd Rasmussen | 7, attached as Exhibit A aonBant’'sMotion onConversiondocket no.
1082, filed Aug. 4, 2014.

120 5ee0ct. 3, 2012Trawick Email (“We are asking for a full cut of the data on FridayPlease confirm. Also, we
will need an additional (updated) cut of the same data oratkeofithe actual close, which wetigipate will be
next week.”);see alscAmended Complaint § 28 (“On October 3, 2012, Global[] requeste@#ratnount transfer
the Billing Data or final cut back to Global...."9ee alsdct. 9, 2012 Trawick Letter (referencing Globaligial
request orOctober 3, 2012).

1215eeOct. 11, 2012 BrwardedE (“The PAC data is available on your FTP sitesge alsd®olsonDepa at 189:9-
190:14, (acknowledging that Paramount transferred the MembeuAtDbata on October 11, 2012); Trawick
Depo. at 262:123 (samsg.

122 Marquis Terminal2014 WL 2155255 at *4
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Il. Global’'s Dependent Claimfor Punitive Damages Premisedn Conversion Must
Also NecessarilyFail.

In addition to seeking compensatory damages, Global further seeks to recover punitive
damages in connection with its conversion cl&\herepartial summary judgment has been
granted against Global on Global’s underlying conversion, Global’'s requestdtadpunitive
damagesnustlikewisefail.

ORDER

IT IS HEREBY ORDERED thaParamount’s Motion on Conversiifiis GRANTED.
Global’s claims for conversion and punitive damages based on conver§ionnt Il of its

Amended Complairdre hereby DISMISSED.

BY THE CO w

David Nuffer v
United States District Judge

DatedAugust 31, 2015.

123 Amended Complaint 1 580.
124 Docket no. 108filed Aug. 4, 2014.
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