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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH, CENTRAIDIVISION

GLOBAL FITNESS HOLDINGS, LLC MEMORANDUM DECISION AND
ORDER GRANTING IN PART AND
Plaintiff, DENYING IN PART [113] PLAINTIFF'S
V. MOTION FOR PARTIAL SUMMARY

JUDGMENT ON PLAINTIFF'S
FEDERAL RECOVERY ACCEPTANCE, CONVERSION CLAIM AND FRAI'S
INC. and FEDERAL RECOVERY UNJUST ENRICHMENT AND BREACH
SERVICES, INC, OF CONTRACT CLAIMS

Defendants.
Case N02:13<¢v-00204DN

District JudgeDavid Nuffer

This case is a dispute between a former owner of physical fithess clubs and one of its
billing services providers regarding the parties’ obligations to each othertatrhieation of
their contraatal relatiorship.Plaintiff Global Fitness Holdings, LLC (“Global”) filed this suit in
October 2012 againswo related entities (collectively “ParamountfPederal Recovery
Acceptance, Inc. (“FRAI") and FederaeBovery Services, Inc. (“FRSI"§5lobal brought claims
for tortious interferencé promissory estoppélconversiort breach of contractand breach of
the covenant of good faith and fair dealill the claims arise out of the alleged refusal of

Paramount to cooperate with Global when Global was acquired by Fitness & Sportd Ctibs

! Global Fitness Holding, LLC’s Amended Complaint (“Amended Complaliff’B8-45, docket no. 7 lfiled
March 19, 2014.

21d. 19 4652.
%1d. 19 53-60.
*1d. 19 61-66.
°1d. 19 67-73.
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(“L.A. Fitness) ,® a non-party to this litigation. Paramount provided the billing services for
Global’s large membership base.

In the Global-L.A. FitnesAsset Purchase Agreement (“APAGIobal was to transfer
customer dat&o L.A. Fitness, but Global claims Federal Recovery wrongfully withheld the data
pending Global’s payment of termination fees to Federal Recdw@igbal also alleges Federal
Recovery withheld over $500,000 in funds owed to Gl8aderal Recovery denies
wrongdoing in withholding the data and funds, and has now filed several motions for summary
judgment on all of Global’s claintsincluding thebreach of contraatlaimrrelated to data
transferthat Global voluntarily dismigsi®

Global filed a Motion for Partial Summary Judgmeémnits ownconversion claim and
against Paramount on Paramount’s unjust enrichmerbraadhof contract taims. This order

GRANTS in part and DENIE® part Global’'s Motion.

® See generally id.
" Amended Complaint {1 685.
®1d. 116163, 6566.

° Defendants’ Motion for Partial Summary Judgment on Global’s Rssony Estoppel Claintocket no. 106filed
Aug. 4, 2014; Defendants’ Motion for Partial Summary Judgmé&nPRintiff's Conversion Claim and Supporting
Memorandumgdocket no. 108filed Aug. 4, 2014; Defendants’ Motion for PartBummary Judgment RE: Global’s
Breach of Contract and Breach of the Implied Covenant Claims andok&ndum in Support Thereof (“Breach
Motion”), docket no. 111filed Aug. 4, 2014; Defendants’ Motion for Partial Summargiginent on Global’s
Tortious Interference Claingdlocket no. 120filed under seal Aug. 4, 2@; and Defendants’ Motion for Partial
Summary Judgment RE: Global’s Tortious Interference Clairhdok of Causation and Memorandum in Support
Thereof,docket no. 12filed under seal Aug. £014.

9 Global Fitness, LLC’s Motion for Voluntary Dismisgaflits Breach of Contract Claim Against Federal Recpver
Acceptance, Inc. as it Relates to the Transfer of Riateket no. 13Xiled Sept. 4, 2014.

1 Global Fitness Holding, LLC’s Motion for Partial Sumary Judgment (“Global's Motion”gocket no. 113filed
Aug. 4, 2014.
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[I. Global’'s Motion Is Denied with Regard to FRAI's Breach of Contract Claid8
L 11D R 20
BACKGROUND

At all relevant times prior to October 2012, Global owned and operated multipksfitne
centers in multiple staté$Beginning in 2008, Global began contracting with FRAI for FRAI to
process billing and collections for customers of certain Global facilitiesd@ta processed by
FRAI is the“Member Account Data”}? The Member Account Data included not only
informationabout the customers’ purchases and preferences, but also their personal credit card
(“CC”) andbank account transferACH”) information ¢ollectively the“Billing Information”)

used to charge those customers for using Global's fitness c&hters.

2 Amended Complaint 7.

13 Defendants’ Amended dswer to Plaintiff's Amended Complaint and Countairal (“Counterclaim”) 19,
docket no. 85filed April 22, 2014.

14 Amended Complaint 7 9.
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In 2008, Global and FRAI executed eid¢itationspecific contractgthe “2008
Contracts”)* in 2009, Global and FRAI executed two additional contracts amending the
2008 Contracts (the “Existing Locations Agreement”) and another to govern alhnegnai
locations (the “New Location Agreement9and in 2011, Global and FR&kecuted two more
locationspecificcontracts (the “2011 Contracts™(the 12 contracts collectivebre the
“Contracts”). FRAI contracted with FRSI to perform the services necefssdffRAl to fulfill its
obligations under the Contracfs.

Global filed its notion on August 4, 2014, seeking affirmative summary judgrimeitd

favor on its conversion claim and seeking summary judgment against Paramount on Paramount’s
claims forunjust enrichment and breach of contract. Paramount filed an oppbsitigdlobal’s
Motion on September 4, 2014, and, Global filed a reply memorafidamsupport of its Motion

on September 22, 2014. Oral argument on Global’s Motion was held on April 2722015.

STATEMENT OF UNDISPUTED MATERIAL FACTS

The below collection of undisputed material facts is distilled fronabwe lisedfilings.

Global's Motion provided a statement of f&étand supporting exhibits. Paramount’s

15 Counterclaim  19see alsoContractgdated 2008 attachedo Declaration of David L. Mortensen in Support of
Global Fitness Holding, LLC’s Combined Motion for Partial Summhargigmento Defendants’ Motion for Partial
Summary Judgment RE Conversid@xhibits for Global’'s Motion")as Exhibit D docket no. 114; and Exhibit H,
docket no. 1148, filed Aug. 4, 2014.

6 Amended Complaint  1&ounterclaim at { 23ee alsoContractgdated 2009)

" Counterclaim § 24see alsoContractgdated 201)attached as Exhibi to Exhibit Index with Exhibits (“Exhibit
Index”), docket no. 142, filed Sep 4, 2014.

8 Amended Complaint 1 46; see alsaContracts

¥ Memorandum in Opposition to Global Fitness Holdings, LLC’s MotmrFartial Summary Judgment
(“Paramount’s Opposition to Global's Motion'§ocket no. 144filed Sep. 4, 2014.

% Global Fitness Holding, LLC’s Reply Memorandum in tRer Support of its Motion for Partial Summary
Judgment“Global's Reply on Global's Motion’)docket no. 16]filed Sep. 22, 2014.

2L SeeTranscript 4/27/15docket no. 249iled May 5, 2015.
% Global’s Motionat 15-21.
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Opposition to Global’'s Motiomesponed to Global’s statement of faétsnd provided a
statement of additional faéfsand its own set of exhibit&lobal's Reply on Global’s Motion
replied to Paramount's responses to Global’s statement of faats responded to Paramount’s
additional facts?®

An e-mail was sent to counsel with a summary set ofsmded facts on April 24,
2015%" That summary was reviewed at the start of the hearing April 27, Z01Be below
collection of undisputed facts was finalized following the April 27, 2015 hearing based on
discussion at the hearifigThe headings in the statement of e descriptive, not declaratory
or substantive, and they are taken from the elements as described in the parties. motion

l. Global’'s Conversion Claim

1. Global and FRAI executed multgtontracts with each other regarding services
pertinent to the management of certain member accounté’data.

2. Each of the Contracts between Global and FRAI contains the following
termination provision: “Contractor or Company may terminate this Agreemanydime for

any reason upon 45 day prior written notice.”

% paramount’s Opposition to Global’s Motion at-22 (conversion), 281 (unjst enrichment), and 382
(breach).

241d. at 22-27 (conversion), 383 (unjust enrichment), and 83 (breach).

% Global Fitness’s Reply to Defendants’ Response to i&tateof Undisputed Material Facts, attached as Agipe
| to Global's Replyon Globals Motion docket no. 1611, filed Sep. 22, 2014.

% Global Fitness's Response to Statement of AdditioreteNal Facts, attached as Appendix Il to GlobREply
on Global'sMotion, docket no. 16, filed Sep. 22, 2014.

27 E-mail from Judge Nuffer's Chambers to counsel (Apr. 24, 20t8yed aslocket no. 27®n Aug. 31, 2015.
2 Docket no. 247 (Minute Order); Transcript 4/27/15 303821,docket no. 249iled May 5, 2015.

#1d.

%0 SeeContracts.

31 See idat section entitled “Term”
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3. Each of the Contracts further states that “[flunds may be held during such period
to offset returned payments or extra fe&s.”

4. Each of the Contracts between Global and FRAI coniater, alia, the following
notice provision: “One party may make any notice required under this Agreement by providing
written notice sent certified mail, return receipt requested to the other partgsattite the last
known address...*

5. Each of the Contracts also states: “This Agreement may not be amended or
modified at any time and no provision may be waived, except by an instrument in writing
executed by the COMPANY and CONTRACTOR, or either of them in case of a waiver.”

6. Some of Global's members provided Global witting information in order to
allow Global to bill that member as a part of the membership corftratile some of Global’s
members provided billing information directly to Paramatint.

7. Billing information was provided by members as a part of the member’s account
data so that the member could access a Global fitness club location.

8. Paramount, not Global, held the only complete copy of all of the then-current
billing information among the parties.

9. In fact, to fulfill the Contracts, Paramount was requireddssess the Billing

Information, which it did for year¥’

32d. atsection entitled “Term?”.
331d. at section entitled “Notice”.
341d. at section entitled “Amendment.”

% SeeExample Membership Agreement, attached as ExhibitBxtobits for Global's Motiondocket no. 11,
filed on Aug. 4, 2014.

% SeeDeclaration of Todd Rasmussen (“Rasmussen Decl.”) 1¥,@ttached as Exhibit 5 to Exhibit Indexcket
no. 1455, filed Sep. 4, 2014.

37 SeeCortracts Amended Complaint 19 436, 28-33.
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10.  Paramount provided copies of the membership contracts to Global on August 30,
2012%

11. On September 11, 2012, Keith Trawick, on behalf of Global, sentaailde
Paramount stating:

Pursuant to theerms of our agreement with you, dated September 11, 2009, 45

day notice is hereby given for the termination of the Agreement. As we discussed,

the clubs have been sold [via an Asset Purchase Agreement (“APA”)] to [Fitness

& Sports Clubs, LLC (“L.A. Fitnes’)] and at this time, we are unsure of the exact

closing date. As specific information becomes available, we will let you kihiow. |

is our understanding that you guys will continue to provide service until the

official closing date®

12.  Global sent the forezing “notice” of termination via erail,*® not by “certified
mail, return receipt requested to the other party addressed to the last knoves aakirequired
under each of the Contradts.

13.  Mr. Trawick's September 11, 2012neail was Global’s first attempted written
termination of any of the Contracts.

14.  Mr. Trawick's September 11, 2012neail addresses only a contract dated
September 11, 2008.

15.  Forty-five days after September 11, 2012, is October 26, 2012.

38 SeeE-mails between Keith Trawick and Todd Rasmussen dated Aug. 30,&€iched as Exhibit 2 to Reply
Memorandum in Support of Defendants’ Motion for Partial Summadgihent RE Plaintiff's Conversion Claim,
docket no. 16@, filed Sep. 22, 2014.

39 SeeSept. 11, 2012-mail from K. Trawick to S. Nelsoret al.(“Sept. 11, 2012 Trawick #nail”), attached as
Exhibit HH to Exhibits forGlobal’'sMotion, docket no. 11484, filed Aug. 4, 2014.

40)d.

41 SeeContracts at section entitled “Notice.”

“2 Deposition of Keith Trawick (“Trawick Depo.”) at 70:71:6, excerpts attached as Exhibib&Eixhibit Index,
docket no. 14%, filed Sep. 4, 2014, other excerpts also attaetselxhibit BBB toExhibits for Global's Motion,
docket no. 1144, filed Aug. 4, 2014, other excerpts also attached as Exhibit @&kbal’'s Motion RE
Conversion, Unjust Enrichment, and Breagbcket no. 1633, filed Sep. 22, 2014; Depaisih of Denver Pratt
(“Pratt Depo.”) at 36:2238:7, excerpts attached as Exhibit 9 to Exhibit Indexket no. 149, filed Sep. 4, 2014.

3 SeeSept. 11, 2012 Trawick-Bhail.
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16.  Beginning in September 2012, Paramount asssting Global in transfers of
certain cuts [reports] of member accounts data.

17.  In October, Global requested the transfer of the billing informdfion.

18.  The first date that Global made a written request to Paramount to transfer all of
the member accountstdahat it was processing for Global was October 3, 2012, maik-
when Global asked that Paramount provide the member accounts data by Octobef%, 2012,

19.  Paramount did not transfer the billing information to Global on the requested date
of October 5, 20127 but did so on October 11, 2012.

20.  On October 11, 2012, Paramount provided to Global all of the data that
Paramount had been processing under its contractual relationship with Blobal.

21.  Paramount, not Global, possessed the billing information between October 5 and

11, 2012>°

4 paramount requesdjudicial notice of this fact.

5 SeeE-mail from Keith Trawick to Todd Rasmussen and Sid Nelsorddattober 3, 2012 (“Oct. 3, 2012 Trawick
E-mail), attached as Exhibit JJ to Exhibits @lobal’'s Motion,docket no. 11486, filed Aug. 4, 2014; and-fail

from Keith Trawick to Todd Rasmussen and Sid Nelson dated (212, (Oct. 9, 2012 Trawick-Eail) attached
as Exhibit OO tdexhibits forGlobal’s Motion,docket no. 1141, filed Aug. 4, 2014.

0 SeeOct. 3, 2012 Trawick Hnail (“We are asking for a full cut of the data on FridayPlease confirm. Also, we
will need an additional (updated) cut oéthame data on the date of the actual close, which we anticiplate wil
next week.”);see alscAmended Complaint § 28 (“On October 3, 2012, Global[] requested#ratnount transfer
the Billing Data or final cut back to Global...."9ge alsdct. 9, 2012etter from Keith Trawick to Glen Bendixen,
attached as Exhib&to Exhibit Indexdocket no. 1483, filed Sep. 4, 2014 (referencing Global’s initial request on
October 3, 2012).

47 Amended Couterclaim 7 28at6—7.

“8 Trawick Depo. at 262:123 (acknowledging that Paramount transferred the member accotatdactober
11, 2012).

*9SeeOct. 11, 2012 forwardedmail from K. Trawick to S. HortoiSalcedo, et al., attached as Exhibit F to
Defendats’ Motion RE Breach of Contract and the Implied Coverdatket no. 117, filed under seal inlocket
no. 1192, filed Aug. 4, 204 (“The PAC data is available on your FTP sites®e also Deposition of L.A. Fitness
dated Apr. 22, 2014 (deponent: Kathy Polson) at 2890:14, excerpts attached as Exhibit G to Defendants’
Motion RE Breach of Contract and the Implied Covendotket no. 118, filed under seal idocket no. 1183,
filed Aug. 4, 2014 (acknowledging that Paramount transferred #meber accountdata on October 11, 2012);
Trawick depo. at 262:123 (acknowledging that Paramount transferred the member acdatatsn October 11,
2012).

0 See, e.gAmended Complaint 1 283.



https://ecf.utd.uscourts.gov/doc1/18313118409
https://ecf.utd.uscourts.gov/doc1/18313118414
https://ecf.utd.uscourts.gov/doc1/18313142352
https://ecf.utd.uscourts.gov/doc1/18313118307
https://ecf.utd.uscourts.gov/doc1/18313119092
https://ecf.utd.uscourts.gov/doc1/18313119092
https://ecf.utd.uscourts.gov/doc1/18313118315
https://ecf.utd.uscourts.gov/doc1/18313119093

22.  As of October 11, 2012, the date that Paramount transferred the member accounts
data to Global, the parties had not resolved issues of setting the reserve deteamining the
amount of fees, and other payments the terminating club owner needs to pay upon termination.

23.  In October, 2012, during all of the time that Paramount processed “Member
Accounts Data” for Global, that data was neither lost nor harmed in any measurabée 3han

24. By closing after October 15, 2012, L.A. Fitness was able to acquire Global’'s
assets at a savings of nearly ten (10) million dollars compared to the purchadegdrthe sale
closed on October 15, 2012, but the cause of the delay is disputed.

[I.  FRAI's Unjust Enrichment Claim

25. Global was sued in Pennsylvania for violating a provision of the Fair and
Accurate Credit Transactions ACT (“FACTA”) BmithHarrison, et al. v. Global Fitness
Holdings, LLC, d/b/a Urban Actiy&€ase No. 2:1@V-01105CB, Western District of
Pennsylvania (“the FACTA Lawsuit™’

26. OnJanuary 7, 2011, FRAI and Global executed a Fee Payment Agreement,
wherein FRAI agreed to pay defense and settlement costs for the FACTA Lamasuamount
not to exceed $20,000 without further agreement of the pafties.

27. On March 18, 2011, Global agretdsettle the FACTA Lawsurt

*1 Seevarious emails between the parties and their counsel ranging from OdipBed 2 to October 10, 2012

showing the exit terms were not resolved, colledyivattached as Exhibit 7 to Exhibit Listpcketno. 1457, filed
Sep. 4, 2014; also attached in part to ExhibitsHimbal’'s Motion as Exhibit LLdocket no. 1188, and Exhibit

MM, docket no. 11489, filed Sep. 4, 2014.

52 seeRasmussen Decl. { 18.

%3 SeeCertified Letter from Urban Active Fitness to Federal Recp¥eceptance, Inc. dated August 30, 2010,
attached as Exhibit S to Exhibits fGtobal’'s Motion,docket no. 11419, filed Aug. 4, 2014

** SeeFee Payment Agreement, attached as Exhibit 13 to Exhibit Iddeket no. 1483, filed Sep. 4, 2014.

% See E-mail from John Gragg to Jerry Sullivan dated March 18, 201 Lhettbas Exhibit 14 to Exhibit Index,
docket no. 148 4, filed Sep. 4, 2014 (“Since Global and Paramount could not gegoegraents in place, Global
agreed to the settlement today on behalf of Global”).



https://ecf.utd.uscourts.gov/doc1/18313142356
https://ecf.utd.uscourts.gov/doc1/18313118411
https://ecf.utd.uscourts.gov/doc1/18313118412
https://ecf.utd.uscourts.gov/doc1/18313118392
https://ecf.utd.uscourts.gov/doc1/18313142362
https://ecf.utd.uscourts.gov/doc1/18313142363

28.  Global settled the FACTA Lawsuit without impleading Paramount as ahantgt
defendant and did not sue FRAI to recover the settlement amount it paid the plaintiff in the
FACTA Lawsuit>®

29.  As of that time, other than the agreement dated March 18, 2011, Global had not
reached any agreement with FRAI regarding FRAI's payment of the settlemergrpaym

30. FRAI paid Global the $185,400.00 that Global paid to settle the FACTA latsuit.

I"l. FRAI's Breach Of Contract Claim

31. Forthe locations identified in the parties’ 2008 Contracts, as of October 8, 2012,
Paramount was managing 121,671 member accounts for Global.

32.  As of October 8, 2012, Paramount was managing 151,663 additional member
accounts for Globdl’

33.  In 2009, the parties renegotiated certain pricing and term proviSions.

%% SeeDeposition of Global Fitness (depone@bby DeVary (“DeVary Depd’) at 136-37, excerpts attached as
Exhibit R toExhibits forGlobal’'s Motion,docket no. 11418, filed Aug. 4, 2014see alsd-mail from John Gragg
to Jerry Sullivan dated April 4, 2011, attachedEakibit Z to Exhibits for Global’s Motioydocket no. 11426,
filed Aug. 4, 2014.

" SeeE-mail from John Gragg to Jerry Sullivan dated March 18, Z0Mar. 18, 2011 Gragg #nail”), attached as
Exhibit 14 to Exhibit Indexdocket no. 148 4, filed Sep. 4, 2014ee alsd&E-mail from John Gragg to Jerry
Sullivan dated March 23, 201MMar. 23, 2011 Gragg #nail”), attached as Exhibit 14 to Exhibit Indekcket no.
14515, filed Sep. 4, 2014'Global ageed to settle this lawsuit on its behalf and resenll claims against
Paramount.”).

%8 SeeE-mail from Denver Pratt to Keith Trawick dated December 22, ZMdc. 22, 2011 Prattail”), attached
asExhibit AA to Global's Motion RE Conversion, Unjust Enrichment, 8nelach;see alsde-mail from Glen
Bendixen to Sally Akiona and Ryan Taylor dated December 7, DEL. 7, 2011 Bendixen-mail”), attached as
Exhibit 18 to Exhibit Indexdocket no. 1488, filed Sep. 4, 2014'Second, as a consideration for entering into a
two year agreement Paramount agrees to pay the $185,403il Fom John Gragg to Jerry Sullivan dated
March 2, 201X"Mar. 2, 2011 Gragg Hnail”), attached aE&xhibit CC to Exhibits foiGlobal’s Motion docket no.
11429, filed Aug. 4, 2014"“Our understanding is that your client wanted a 2 year agr@dmexchange for
covering the settlement and we are prepared to give you that.”).

% SeeRasmussen Decl.  19.
80 geeid.

®1 SeeDeposition of Glen Bendixen (“Bendixen Defoat 129:1624, attached as Exhibit G to Exhibits on Global's
Motion, docket no. 114, filed Aug. 4, 2014discussing Deposition Exhibit 27) (“Q. ‘Glen, here is the selieat
agreement that we currently have in place with [Global]. | lchamged the dates at ttogp to March 1, 2011, and
under the term section | have March 1, 2013, as the date thataheot cancel prior to.” Do you see that? A. Yes.

10
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34. Some of the provisions in the 2008 Contracts differ from those found in the 2009
Contracts>

35. Each of the agreements includes a provision that requires that all notices are sent
via certified mail®

36. FRAI signed these agreements and the Notice provision was a part of Paramount’s
standard contraéf.

37. The Term provision in the 2009 and 2011 agreements states that if Global
“terminates this agreemeriRRAI] shall be entitled to its cost of providing additional
information @ reports for the transfer of data to [Global] or its agents such costs not to exceed
$2,500. Funds may be held during such period to offset returned payments or exfta fees.”

38. The agreements include Contractor’s Duties and Extra Payment s&€tions.

39. Via emall, not certified mail, Global sent Paramount notice of termination on
September 11, 201%.

40. In an internal email, Paramount referred to Global’sr&il notice as its “official

notice.™®

Q. And if we go to the document behind it, I'm just looking attdren provision, but that looks to me like tigem
provision that's in the 2009 agreement; correct? A. It lodesthat. Q. It's not the term provision that's in the 2008
agreement; correct? A. Correct.8ge alsde-mail from Lance Rice to Glen Bendixen dated September 2, 2009,
attached as ExhibRP toExhibits for Global’'s Motiondocket no. 11412, filed Aug. 4, 2014 (“highlight all the
changes we and [Urban Active] have made[.] All the points ofniiwg pricing and any changes [UrbActive] is
making to the contracts.”).

62 SeeBendixen Depo. at 99:32, 100:16 (“Q. So you say here, ‘Limit of $2,500 if they ledaw&hy was that a
concern? A. It was a change from what we had had previondlywanted to make sure that we discussed.

Okay. But what was it about that that was disturbing to yourhaAt it was a change from previous documents. . . .
Q. Well, so what did the $2,500 replace? A. That was in thedection of the agreement. Q. So it replaced the $5
in the term seatin; correct? A. Yes.”).

83 SeeContracts at section entitled “Notice”.

®See id.

%5 See2009 Contracts and 2011 Contracts.

% SeeContracts at sections entitled “Contractor’s Dutiastl “Extra Payment”.

®7Sept. 11, 2012 Trawick-Bail (“notice is hereby givefor the termination of the Agreement”).

11
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41. Paramount began aiding Global in its transfer by “working through dat
processing, coding and transfer tasks” for all of Global’s citibs.

42.  Paramount began providing Global with data cuts [reports] for all thirty-six club
locations!®

43. Paramount engaged in telephone calls with Global and L.A. Fitness regarding the
transfer of he data, for all clubs:.

44,  Paramount ended up billing for forty-four days of the alleged forty-five day
termination period?

45.  Paramount ceased all servicing under the contracts on October 2522012.

46. Paramount filed a counter-motion for partial summary juddreeeking
dismissal of Global’s breach of contract claim and incorporates the undisputschhiatts
related to that motioft*

SUMMARY JUDGMENT STANDARD

Summary judgment is proper “if the movant shows that there is no genuine dispute as to

any material d&ct and the movant is entitled to judgment as a matter of fati issue of

% E-mail from Glen Bendixen to Ren Rice and Todd Rasmussen dated $ep012, attached as Exhibit QQ to
Exhibits forGlobal's Motion,docket no. 1143, filed Aug. 4, 2014 (“This is the official noti¢g.

5 Amended Counterclaim, 14467, at 2526.

0 SeeTodd Rasmussen Deposition at 276428:6 (March 6, 2014) attached as Exhibit Atdnibits forGlobal’s
Motion, docket no. 114, filed Aug. 4, 2014.

" Sedd. at 178:15179:12.

2 SeeBendixen Depo. at 219:2220:4 (“[Blecausehe sale didn’t complete until the [25th] of Octobege
continued to service the accounts an@nd continued to collect the fees during that period of time: So.
During that entire period, we would have collected our mbfees.”).

=d.

" Defendants’ Motion for Partial Summary Judgment RE: Global's @red Contract and Breach of the Implied
Covenant Claimgjocket no. 111filed Aug. 4, 2014.

S Fep. R.CIv. P.56(a)
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material fact is ‘genuine’ if a reasonable jury could return a verdict farahmoving party.”

In moving for summary judgment, Global “bears the burden of showing the absence of a genuine
issue of material fact . .”’’ Howeveras it relates taramounis claims, Global'need not

negate Paramount’kclaim[s], but need only point out to the district court ‘that there is an

absence of evidence to support [Paramolinéise.” Upon such a showing, Paramotmust

set forth specific facts showing that there is a genuine issue for trial as to Susstilie

matters for whichPParamount] carries the burden of proofThé mere existence of a scintilla of
evidence in suppodf the plaintiff’'s position will be insufficient to defeat a properly supported
motion for summary judgment?®

ANALYSIS

I.  Global’'s Motion Is Deniedwith Regard to Global’s Conversion ClaimBecause
Summary Judgment Was Already Grantedin Paramount’s Favor on Global’s
Conversion Motion.

Summary judgment was granted in Paramount’s favor on Global’s conversion claim in
the ruling on Paramount’s motion dmat claim’® Therefore, Global’s crossiotion for
affirmative summary judgment regarding the conversion diaidenied for the reasons stated in
that ruling.

II.  Global's Motion Is Deniedwith Regard to FRAI’s Unjust Enrichment Claim.

Global’'s Motionalsoseeks summary judgment against Paramount on Parasolair

for unjust enrichment. The parties do not agmevhich state’s law applies Baramount’s

8 Universal Money Ctrs., Inc. v. Am. Tel. & Tel. &2 F.3d 1527, 1529 (10th Cir. 1994)otingAnderson v.
Liberty Lobby, InG.477 U.S. 242, 248 (198pfinternal quotation marks omitted).

" Universal| 22 F.3d at 1529
81d. (quotingAnderson477 U.S. at 252

9 SeeMemorandum Decision and Order Grant[h§8] Defendants’ Motion for Partial Summary Judgment on
Plaintiff's Conversion Claimdocket no. 275filed Aug. 31, 2015.
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unjust enrichment claim. Global contends that Kentucky law apliekile Paramount

contends that Utah law appli&sRegardless of which state’s law applies, Global cannot succeed
on its motion regarding Paramountisjust enrichment clainfs stated more fully below,

Global's Motion fails for four reasons: (A) Global makes no argument under Utah law, so if
Paramount’s claim for unjust enrichment is governed by Utah law, Global’'s Motion is
unsubstantiated by relevant argument; (B) the statement of undisputed materialifiaci$icsent to
grant judgment as a matter of law; (C) there is a genuine issue of material fact gauipdise
underlying Paramount’s payment of $185,400 to Global; and (D) even if Kentucky law applied and
there were no genuine issues of material fact that prevented judgment as a matter & law|aar

that Kentucky law prohibitanunjust enrichmentlaim onthese facts.

A. To the Extent Utah Law Applies, Global Makes No Arguments Under Utah law and
Global’'s Motion Would Be Wholly Unsubstantiated.

Global’s Motion does not cite any Utah case law that would bar FRAI'sS unjust
enrichment claim and thus, Global cannot succeedsmising FRAI's unjust enrichment
claim under Utah law.

B. The Statement of Undisputed Material Facts is Insufficient

Under Kentucky law, which Global does addresspf[f party to prevail under a theory of
unjust enrichment, it must prove three elements: ‘(1) a benefit conferred upon defendant atgplaintiff
expense; (2) a resulting appreciation of benefit by defendant; and (3) inequitable retention of benefit
without payment for its value 5

Global’'s Motion fails to properly provide statements of facteach of the elements of

unjust enrichment. Global has cited only a few facts in support of its motion ondeautzsn

8 Global's Motion at 2628.
81 paramount’s Opposition to Global’s Motion at-65.

82 Guerin v. Fulkerson354 S.W.3d 161, 165 (K{Zt. App. 2011)(quotingJones v. Spark®97 S.W.3d 73, 78 (Ky.
Ct. App. 2009).
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unjust enrichment claim, which facts are, for the most part, disputed and noestitido support
summary judgment in Global’s favor. Indeed, for many of the facts cited by Global, Global has
failed to “cite[] with particularity the evidence in the record supporiagh factual assertion” as
required by DUCIiVR 56-1(b).

C. There Is aGenuine Issue of Material Fact as to the Purpose Undelilyg
Paramount’s Payment of $185,400 To Global.

Paramount’s claim for unjust enrichment arises out of its payment of $185,400 to Global
around the time of the settling of a lawsuit. Global was sued in Pennsylvania fongialati
provision of the Fair and &urate Credit Transactions ACT (“FACTA”) BmithkHarrison, et
al. v. Global Fitness Holdings, LLC, d/b/a Urban Acti@ase No. 2:1@&V-01105CB, Western
District of Pennsylvania (the “FACTA Lawsuit®.On January 7, 2011, Paramount and Global
executed deepayment greementn which Paramount agreed to pay defense and settlement
costs for the FACTA Lawsuit in an amount not to exceed $20,000 without further agreément
the partie$* On March 18, 2011, Global and the FACTA Lawsuit plaingiseed to ste the
FACTA Lawsuit®® Global settled the FACTA Lawsuit without impleading Paramount as a third
party defendant and did not sue Paramount to recover the settlement amount it paidtiffe pl
in the FACTA Lawsuif® As of that time, other than the agreement dated March 18, 2011,

Global had not reached any agreement with Paramount regarding Paramount’s payment of the

8 SeeCertified Letter from Urban Active Fitness to Federal Recp¥eceptance, Inc. dated Aust 30, 2010,
attached as Exhibit S to Exhibits f@tobal’'s Motion,docket no. 11419,

8 SeefFee Payment Agreement, attached as Exhibit 13 to Exhibit Iddeket no. 1483, filed Sep. 4, 2014.

8 SeeMar. 18, 2011Gragg Email (“Since Global and Paramount could not get our agreements in (kx|
agreed to the settlement today on behalf of Glpba

8 SeeDeVary Depoat 136-37; see alsdE-mail from John Gragg to Jerry Sullivan dated April 4, 201thched as
Exhibit Z to Exhibits forGlobal's Motion,docket no. 1146, filed Aug. 4,2014.
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settlemenaimount®” but Paramount paid Global the $185,400 that Global paid to settle the
FACTA lawsuit®®

The few undisputed facts in thisseaestablish that the first two elements miat
enrichment have been nftParamount conferred a benefit upon Global (i.e. payment of
$185,400) and Global appreciated that benefit (i.e. received and accepted the $185,400). Thus,
the key issue is whether Global has established that there is no genuine dispateyasdterial
fact regarding the third elemewit unjust enrichmenguch that Global is entitled to judgment as a
matter of law. This, Global has not done.

There is a genuine dispute between the parties as to whether Global ineqettabgdr
the $185,400. Global contends that Paramount received value for its payment of the $185,400
becauseSlobaldid not implead Paramount into the FACTA lawsUiParamount argues that the
value the parties agreed to for Paramount’s payment of $185,400 to Global was an adsitrance t
Global would continue doing business with Paramount for two ye&wmscause Global has not
established that there is no genuine dispute as to this material fact, Giglvait lestablished
that Paramount’slaim for unjust enrichment should be barred amatter of law.Therefore, a

jury will need to determine the purpose of Paramount’s payment.

87 SeeMar. 18, 2011GraggE-mail; see alsdMar. 23, 2011GraggE-mail (“Global agreed to settle this lawsuit on its
behalf and reserves all claims against Paramount.”).

8 SeeDec 22, 2011Pratt E-mail; see alsdec 7, 2011BendixenE-mail (“Second, as a consideration for entering
into a two year agreement Paramount agrees to pay the $185,8#."2, 2011 Gragg-#nail (“Our

understanding is that your client wanted a 2 year agreemerthange for covering the settlement and we are
prepared to give you that.”).

8 Statement of Undisputed Material Fastspra Part 11, 17 2530.
% Global’s Motion at 2829.

L paramount’s Opposition to Global’s Motion at 69.
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D. It Is Unclear That Kentucky’s “Future Hope” Rule Prohibits Unjust Enrichment
under These Facts.

Furthermore, even if the purpose of Paramount’s payment was uredilypiat assure
future business, as Paramount alleges and not as a settlement as Global alleges|etisthat
either Utah or Kentucky law bar Paramount’s clatobal argues that even if FRAI's
allegations were truthat it paid Global the $185,400 based on Global’s promise to continue
doing business with Paramount for two years, “such an argument fails because bemkfited
in the hope of obtaining future business do not support an unjust enrichment claim under
Kentucky law.®?

In so arguing, Global makes no argument that would be relevant if Utah law applies and
cites a Kentucky a case that states that as a generdthele can be no recovery for services
performed without thought of a direct cash payment nor for those performed to obtain future
business contracf® The MidAmericancase explained the type of work that cannot support an
unjust enrichment clairander this “future hope” rule:

There are some professions, such as insurance, real estate and sales, wherein

guantum meruit has liglapplicability. The realtor may spend untold hours in

trying to locate a house for a prospective buyer or show one particular house to

many different people, but until a sale is consummated, the realtor is ewtitied t
compensatiori?

It is not clear thathis line of cases discussing the Kentucky rule regarding future
business expectations apply to the facts of this tcelsar Paramount’s unjust enrichment claim.

None of the cases offered by Global concern two parties who are already exchangingdunds a

%2 Global’s Motion at 29.

9 MidAmerican Distrib. v. Girification Tech., Inc.807 F. Supp. 2d 646, 682 (E.D. Ky. 2011)
(quotingQuadrille Bus. Sys. v. Ky. Cattlemen’s As&#42 S.W.3d 359, 367 (KEt. App. 2007)
% MidAmerian 807 F. Supp. 2d at 681
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services in a contractual relationship, ang ofwhom allegedly pays money to extend the
duration of that contractual relationship. Therefore, even if Kentucky law appliedyandf
there were no disputes of material fact preventing judgment atiex widaw, it is unclear that
Kentucky law would prohibit a claim for unjust enrichment in this case.

Accordingly, Global’s Motion is DENIEDN part as it relates tBaramount’s unjust
enrichment claim.

I1I. Global’s Motion Is Denied with Regard to FRAI's Breach of Contract Claim.

The parties agree that, pursuant to the express terms of the Cohtcktets Jaw applies
to Paramount’s breach of contract clditiTherefore,Utah law goverathis claim.

To sustain a claim for breach of contract under Utah Rasamount bears the burden to
prove the following elements: (1) a contract; (2) FRAI's performance undeotiiect; (3)
breach of the contract by Global; and (4) damagéa.breach of express contract claim arises
out of the express terms of the contract, and the breach [must be] proven in rekhiise to
terms.”® To this end, “[w]hen interpreting a contract, a court first looks to the costfaat
corners to determine the parties’ intentions, which are controlffiddreover, where “the
language within the four corners of the contract is unambiguous, a court determinetdle pa
intentions from the plain meaning of the contractual language as a matter’dfda

Paramount’s Counterclaim alleg@#er alia, that “Paramount fully performed all w$

obligations under the Contracts,” at least “up until the time that Global materadghed the

% SeeContracts at section entitled “Enforcement”.

% See, e.g.Global’'s Motion at 17 (citing Utah law for theeetents of breach of contract); Paramount’s Oppwsiti
to Global's Motionat 33 (same).

%" Bair v. Axiom Design, L.L.C20 P.3d 388, 392 (Utah 2001)
% Christiansen v. Farmers Ins. Exch16 P.3d 259, 261 (Utah 2005)
% Fairbourn Commercial, Inc. v. Am. Hous. Partners, 8. P.3d 292, 295 (Utah 2004)

100 Id
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Contracts,” andhat Global breached the Contracts by “demanding that Paramount complete all
data transfer and other termination activities within 2&tdgspite a contractual right to “45

days prior written notice of termination” abg “refusing and failing to pay Paramount the
compensation, expenses, and fees identified in the Contracts” upon termiffation.

For the reasons discussed in the ruling denying Paramount’s motion for summary
judgment on Global’s breach of contract cldithGlobal’s Motion isSGRANTED in part and
DENIED in partwith respect to Paramount’s breach of contract clAisndescribed in that
ruling, both parties performesifficiently under the Contracts to state a claim for breach of
contract:®® but they both breached the Contracts when Paramount failed to remit the Withheld
Funds® and Global failed to pay its exit and termination f8#s stated in that ruling,

Global’s notice of ternmation was sufficient under the Contracts. Therefore, Global’'s Motion is
GRANTEDIn part as it relates to Paramount’s breach of contract counterclaim based on
Global'srequest for early transfer of the Member Account Datanatide of terminationbut
DENIED in part as it relates to the unpaid fdeachparty’sliability to the other for these

breaches athe Contracts has been determined as a matter of law, but the amount of potentially

offsetting damageswedremains to be determined at trial.

101 SeeCounterclaim 1 781.

192 seeMemorandum Decision and Order Granting In Part and Denyingrtrjl4] Defendants’ Motion For
Partial Summary Judgment on Plaintiff's Breach Of €aet And Breach of the Implied Covenant Clainhscket
no. 274 filed Aug. 31, 2015

183 gee idPart I(D).
14 see idPart I(D)(2)
1% see idPart I(D)(1).
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ORDER

IT IS HEREBY ORDERED thaGlobal Fitness Holding, LLC’s Motion for Partial
Summary Judgmetf is GRANTED in partin favor of Global orParamount’s breach of
contract counterclairnm Count | of its Amended Counterclams it relates t&lobal’s request
for early data transfer and itetice of termination
Global’s Motion isDENIED in part in favor of Paramount on the following:

1. Paramount’s breach of contract counterclaim as it relatée tamount of feeGlobal

failed to pay, although liability has beentelenined as a matter of law

2. Global’'s Conversion claim in Count Il of its Amended Complaint; and

3. Paramount’s Unjust Enrichment claim in Couhbf its Amended Counterclaim

BY THE CO w

David Nuffer v
United States District Judge

DatedAugust 31, 2015.

1% Docket no. 113filed Aug. 4, 2014.
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