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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

GLOBAL FITNESS HOLDINGS, LLC MEMORANDUM DECISION
AND ORDER DENYING
Plaintiff, MOTIONS FOR ATTORNEY 'S FEES
V. Case N02:13-ev—00204-DN

FEDERAL RECOVERY ACCEPTANCE, District JudgeDavid Nuffer
INC.,

Defendant.

Plaintiff Global Fitness Holdings, LLC (“Global”) and Defendant Fedeeidvery
Acceptance, Inc. (“FRA”) filed crossiotionsseeking awards of attorney/fees and expensés.
Eachpartyarguesthat it isthe “successful party” in #case and entitled to recoatorneys
fees and expensesder the contractsattorney’s fees provisiohAlternatively, eaclparty
argues thatffiit is the “unsuccessful partyany award of attorney’s fees and expenses to the
other party should be reduced pursuant to the attorney’s fees provision based on the other party
rejection ofaprior offer for settlement Additionally, Globalargues thait is entitled to

prejudgment interest on its liquidated contract daméges.

! Global Fitness Holdings, LLC’s Motion for an Award of Reasonable Exjgemsé Attorneys’ Fees Pursuant to the
Contracts as well as Prejudgment Interest (“Global’s Motiatket no. 385filed Nov. 3, 2015; Federal

Recovery Acceptance, Inc.’s Motion for an Award of its Reasonablengtyd-ees and Expenses (“FRA’s

Motion”), docket no. 40/filed Nov. 11, 2015; Global fitness, LLCRenewed Motion for an Award of Reasonable
Expenses and Attorneys’ Fees Pursuant to the Contracts as welluag )t Interest (“Global’'s Renewed
Motion”), docket no. 416filed Nov. 24, 2015.

2 Global's Motion at 913; FRA’s Motion at 1323, 26-27.

3 Global's Motion at 1516; Federal Recovery Acceptance, Inc.’s Opposition to Global’'s Moticanfé\ward of
Expenses, Attorney Fees, and Prejudgment Interest [Dkt. 385] ($HR&Ssponse”) at 228, docket no. 41 3filed
Nov. 20, 2015.

4 Global's Motion at 2627.
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Because neither party is the “successful paobal and FRA'sequestgor attorneys

fees and expenseare DENIED.However, Global i SRANTED prejudgment interest on itet

judgment.
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BACKGROUND

FRA is a corporation thagervices contracts for physical fithess centers (“gyntis”)
processesontracts between gyms and their members, arraanmgeack member payments,
keeps membeiisiformed of their membership status, and manages delingoemunts. Global
is a limited lability company that previously owned 36 gyms.

In 2008, FRA began providing services to eight of Global’'s gythe-parties entered
into eight contracts for these services, each for a separate gym Iothtiaf09, the parties

enterednto two additioml contracts that were not locatispecific® In 2011, the parties entered

51d.; FRA’s Motion; Global's Renewed Motion.

6 Joint Proposed Pretrial Order § 2dngcket no. 343filed Sept. 23, 2015.
71d.

81d.

°1d.
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into another two contracts that were not locaspecificl® By 2011, FRA provided services to
all 36 of Global's gymg!

In October 2012, Global sold its gyms to Fitness & Sgoiibs, LLC(“L.A. Fitness”),
and FRA stopped providing services to Global and its mentb&ibal initiated this case on
October 10, 2012, alleging that FRA refused to cooperate with it following Ahd-itness
acquisition!® Global asserted claims agsirFRA for tortious interference, promissory estoppel,
conversion, breach of contract, and breach of the implied covenant of good faith and fair
dealing* FRA asserted counterclaims against Global for breach of contract, breheh of
implied covenant of good faith and fair dealing, unjust enrichment, fraud, and negligent
misrepresentatiot?

FRA filed severatlispositive motions seekirdismissal ofGlobal’s claims:® Global also
filed dispositive motions seeking judgment on its conversion claim and dismissal of FRA’s

counterclaims for breach of contract, unjust enrichment, fraud, and negligent

101d.
d.
21d.
13 Complaint,docket no. 1filed Oct. 10, 2012.

1 Global Fitness Holdings, LLC’s Amended Complaint (“Amended Comp)af[{ 38-73, docket no. 7 Ifiled
Mar. 19, 2014.

5 Defendants’ Amended Answer to Plaintiff's Amended Complaint anch@oclam (“Amended Counterclaim”)
at 32-37, 11 7£110,docket no. 85filed Apr. 22, 2014.

16 Defendants’ Motion for Partial Summary Judgment on Global’'s Prormyig&sioppel Claimgdocket no. 106filed
August 4, 2014; Defendants’ Motion for Partial Summary Judgment Re Rlai@inversion Claim and

Supporting Memorandundocketno. 108 filed August 4, 2014; Defendants’ Motion for Partial Summary Judgment
Re: Global's Breach of Contract and Breach of the Implied Covenant Cladnidemorandum in Support Thereof,
docketno. 111 filed Aug. 4, 2014; Defendants’ Motion for Partial Summary Judgment obaBs$ Tortious
Interference Claimdocket no. 120filed under seal on Aug. 4, 2014; Defendants’ Motion fati®e&Summary
Judgment Re: Global's Tortious Interference Claim for Lack of &srsand Memorandum in Support Thereof,
docket no. 121filed under seal on Aug. 4, 2014; Defendants’ MotionSommary Judgment Dismissing Plaintiff's
Claims as Mootdocket no. 122filed under seal on Aug. 4, 2014.
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misrepresentatiot’. Before the issuance of rulings on these motions, Global was permitted to
voluntarily dsmiss the portion of its breach of contract claim relating to withimelchber
account data® The parties alsstipulated to the dismissal of FRAisud and negligent
misrepresentatiooounteclaims?®

As to Global’s claims he rulings on the dispositive motions determined:

e Global had standing and its claims were not nfdot;

¢ FRA breached the parties’ contracts by withholding funds from Global, and
Global was entitled to damages in an amount to be determined;at &l

7 Global Fitness Holdings, LLC’s Motion to Dismiss Paramount’s Fr@aigt 1V) and Nedtent
Misrepresentation (Count V) Counterclaims and Memorandum in Sugpeket no. 47filed Oct. 9, 2013; Global
Fitness Holdings, LLC’s Motion for Partial Summary Judgment on Paransdemtid (Count 1V) and Negligent
Misrepresentation (Count V) Counterclaims and Memorandum in Supipaiet no. 66filed Mar. 4, 2014; Global
Fitness Holdings, LLC’s Motion for Partial Summary gotent,docket no. 113filed Aug. 4, 2014.

18 Global Fitness, LLC’s Motion for Voluntary Dismissal of its Breach of CarttClaim Against Federal Recovery
Acceptance, Inc. as it Relates to the Transfer of Riateket no. 132filed Sept. 4, 2014; Memorandum Decision
and Order Granting Plaintiff's Motion for Voluntary Dismissal With Pragad“Order on [132] Motion”)docket

no. 244 filed Mar. 30, 2015.

19 stipulation of Dismissal, With Prejudice, of Federal Recovery Acceptamcés Fraud and Negligent
Misrepresentation Claimgpcket no. 91filed May 14, 2014; Order Dismissing, With Prejudice, Federal Recovery
Acceptance, Inc.’s Fraud and Negligent Misrepresentation Claims (“Ond6d.pStipulation”),docket no. 93filed
May 15, 2014.

20 Memorandum Decision and Order Denying Summary Judgment on Mootnessl§omnaket no. 245filed
under seal on Apr. 1, 2015.

21 Memorandum Decision and Order Granting in Part and Denying in Pajtidndants’ Motion for Partial
Summary Judgment on Plaintiff's Breach of Contract and Breach of theetirpivenant Claims (“Order on [111]
Motion”) at 22-26, docket no. 274filed Aug. 31, 2015; Memorandum Decision and Order Granting in Part and
Denying in Part [113] Plaintiff’s Motion for Partial Summary JudgmenPtaintiff's Conversion Claim and FRAI's
Unjust Enrichmat and Breach of Contract Claims (“Order on [113] Motion”) atlldocket no. 276filed Aug.
31, 2015.
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e Dismissal was appropriate on Glolsatlaims for tortious interferencé?
promissory estoppéf, conversior’* and breach of the implied covenant of
good faith and fair dealingy.

As to FRA'scounterclaims, the rulings on the dispositive motions determined:

e Global breached the parties’ contsaby failing to pay FRA contractually
required termination or exit fees, and FRA was entitled to damages in an
amount to be determined at trf4l;

e Dismissal was appropriate &fRA’s counterclaim for breach of contract
insofar as it related to Global’'s request for early transfemehber account
data and notice of terminatidhiand

e FRA's counterclaim for unjust enrichment could proceed to #ial.

Following the rulings on thedispaitive motions, the parties entered a stipulation
regardingdamages?® The parties agreed th@lobal wasentitled to $456,226.23 in damages as
of April 30, 2015, for FRA'dreach of contract’ This amount would decrease by $199 per
month due to a serviced for Global maintaining access to FRA’s softwirEhe parties also

agreed that FRA was entitled to $2,954.84 in damages for one day of service due to Global's

early termination and $7,500 under the term provisions of the parties’ 2009 and 2011 c¥ntracts.

22 Memorandum Decision and Order Granting [120] Defendants’ Motion foraP&ttmmary Jdgment on
Plaintiff's Tortious Interference Claim (“Order on [120] Motiondpcket no. 278filed Aug. 31, 2015.

23 Memorandum Decision and Order Granting [106] Defendants’ Motion foiaP&tmmary Judgment on
Plaintiff's Promissory Estoppel Claim (“Order on [106] Motiordcket no. 27,/filed Aug. 31, 2015.

24 Memorandum Decision and Order Granting [108] Defendants’ Motion foiaP&ttmmary Judgment on
Plaintiff's Conversion Claim (“Order on [108] Motion"dlocket no. 275filed Aug. 31, 2015; Order on [113]
Motion at 13.

25 Order on [111] Motion at 2&9.

261d. at 22-26; Order on [113] Motion at 14.9.

27 Order on [111] Motion at 282; Order on [113] Motion at 189.

28 Order on [113] Motion at 138.

29 Stipulation Regarding Damagekcket no. 258filed Junel0, 2015.
301d. at 3.

3d.

321d. at 2-3.
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Additionally, the parties stipulated to the dismissal of FRA’s counterclaims for breach of the
implied covenant of good faith and fair dealing and unjust enrichfient.

The case proceeded to a thosgy jury trial beginning on October 13, 20¥5The only
remainingissuesattrial wereFRA’s damages for Global’s breach of contract based on:

e The number and types of accounts subject to a $5.00 per account termination
fee under the parties’ 2008 contracts;

e The amount of accumulated banking and late fees under the parties’ 2008
contracts; and

e The amount of banking and late fees under the parties’ 2009 and 2011
contracts®®

On October 15, 2015, the jury returned its verdict finding that FRA had proven 25,479
accounts were subject to the $5.00 termination fee under the parties’ 2008 céhenadtthat
$153,721.38 in late fees were associated with the parties’ 2008 codtidotsever, the jury
found that FRA failed to prove any banking fees or other late fees were dughendarties’

relevant contract®

33 Stipulation to Dismissal of Claims for Breach of the Implied covenaioafd Faith and Fair Dealing and Unjust
Enrichmentdocket no. 363filed Oct.10, 2015; Order Granting Dismissal of Claims for Breach of the lahplie
Covenant of Good Faith and Fair Dealing and Unjust Enrichment (“Order on$8f8]ation”),docket no. 366

filed Oct.14, 2015.

34 Minute Entry for Proceedings Held Before Judge David Nuffer, docket nofikg#Qct. 13, 2015.
35 Joint Proposed Pretrial Order § 4.a.

36 Verdict § 1:A.1. docket no. 376filed Oct. 15, 2015.

371d. § 1:A.3.

%|d. 8§ 1.A.2,, 1:B.5., 1:C.7, 1:b.0.
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OnNovember 5, 2015, judgmewasentered in favor of Global in the amount of
$163,660.0F° This judgment represesttanoffsetof the parties’ stipulaid damageand the
damages awarded to FRA by the jd?y.

Global and FRA now seek awards of attorsdgesand expensegach arguing that it is
the*successful party” in #hicaseand entitled to attorney’fees and expensesder the
contracts*! And each alternativelgrguethat if it is the “unsuccessful party” in the case, any
award of attorney’s fees amapenses to the other party should be reduced pursuant to the
attorney’s fees provision based on the other party’s rejectiopridraoffer for settlement?

Global alscargues that it is entitled to prejudgment interest on its liquidated contract deathages

DISCUSSION

In diversity cases, such as this case, “attdisgfees are deemed to be substantive in
nature, and are determined according to state tAMdreover, the parties’ contracts expressly
providethatthey “shall be governed by the laws of Biate of Utali *° Therefore, Utah law
appliesto the determination of Global and FRAsossmotionsfor attorneys fees and

expense$®

39 Amended Judgment in a Civil Case (“Amended Judgmemtitket no. 399filed Nov. 10, 2015.

40 Order Granting Global FitneskLC’s Motion to Correct a Clerical Mistake in the Judgment (“Order Grgnti
[382] Motion”), docket no. 389filed Nov. 5, 2015; Stipulation Regarding Damages; Verdict.

41 Global’'s Motion at 913; FRA’s Motion at 1323, 26-27.
42 Global's Motion at 1516; FRA’s Response at 278.
43 Global's Motion at 2627.

4 Albert T. Smith Co. v. Albertsons, 1n826 F.Supp. 1299, 1300 (D. Utah 19@8ing Bill's Coal Co. v. Bd. Of
Pub Utils, 887 F.2d 242, 246 (¥0Cir. 1989).

45 Contracts at Enforcementpcket no. 388, filed Nov. 3, 2015; Contracts at Enforcemetucket no. 4041, filed
Nov. 11, 2015.

46 Global's Motion at 9 n.40; FRA’s Motion at 13 n.46.
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“In Utah, attornefs] fees are awardable only if authorized by statute or conttaétit
“[i]f the legal right to attrneyf’s] fees is established by contract, Utah law clearly requires the
court to apply the contractual attorfisy fee provision and to do so strictly in accordance with
the contract’s term&*®

Each of the parties’ contracts contains the same attsrfe®s provision, which reads:

In the event that either party hereto is successful in any legal action ofg¢hsale

thereof with regard to this Agreement, there will be included in the judgment or

decree the reasonable expenses and attorney’s fees of the successful party.

However, if the unsuccessful party had previously offered an amount in

settlement which equals or exceeds the judgment or decree before the addition of

expenses and attorrj&s} fees, then the judgment of the successful party will only

include its expenses and attorney’s fees accruing prior to such offer and will be

reduced by the expenses and attofsgyees of the unsuccessful party incurred

after such offer. Under such formula, the judgment of the ‘successful’ party may
result in a net amount owing to the ‘unsuccessful’ p&rty.

Globalreads thattorney’s fees provision as applying to otilg parties’ contract claims
and defense® Therefore, Global argues that the parties’ tort clams defenses should not be
considered imletermining which party is the “successful paftyGlobalmaintainghat because
it received liquidated damages on its breach of contract claim and a net judlythentasegit is
the “successful part}®? Alternatively, Gobal argues that evehall the parties’ claims are

considered, it istill the “successful party” in the ca¥®And if it is the “unsuccessful party,”

47R.T. Nielson Co. v. CopkO P.3d 1119, 1125 (Utah 20@ternal quotations omitted).
48 Foote v. Clark962 P.2d 52, 5465 (Utah 1998)Jones v. Riche216 P.3d 357, 358 (Utah Ct. App. 2009)
49 Contracts at Enforcement.

50 Global's Motion at 1611; Global Fitness Holdings, LLC'’s Reply in Further Support of its Motiwrah Awad

of Reasonable Expenses and Attorneys’ Fees Pursuant to the ContragitsaasPnejudgment Interest (“Global’s
Reply”) at 4-7, docket no. 42/filed Dec. 7, 2015; Global Fitness Holdings, LE©pposition to Federal Recovery
Acceptance, Inc.’s Motion for an Award of its Reasonable Attorney FeeBxgrenses (“Global’'s Response”) at
10-12,docket no. 422filed Nov. 30, 2015.

51 Globd's Motion at 11; Global's Response at-1@.
52 Global's Motion at 1213; Global’'s Reply at-47; Global's Response at 412.
53 Global's Reply at 79; Global’'s Response at-420.
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any award of attorney’s fees and expenses to FRA should be reduced pursuantamtngsat
fees provision based on FRA's rejectiafiits prior offer for settlemert!

In contrast, FRA reads the attorney’s fees provision as applying taialischnd
defenses in the case because the entire case was “with regard to” the partiessCoRRact
furtherargues that because all claims and defenses in the case were inextricably intarnwined
involved a common core of facts, all attorney’s fees and expenses incurred iretebadd be
awarded to the “successful parfif.FRA maintains thatvhen lookingat the case as a whole,
and considering how the parties fared on their basic litigation positions and elaihtlefenses,
it is the “successful parfi?’ FRA also argues that because it is the “prevailing paatya
minimum, it is entitled to an award $ taxable costs under rule 54(d) of the Federal Rules of
Civil Procedure’® Alternatively, FRA argues that if it is the “unsuccessful party,” any awar
attorney’s fees and expenses to Global should be reduced pursuant to the attomey’s fee
provision based on Global’s rejection of its prior offer for judgni&nt.

The scopeof the attorney’s fees provsion in the parties’ contracts

requires consideration of allthe parties’ claims and defenses
to determinethe “successful party”in the case

“As with statutory construction, words in a contract must be interpreted according to their

plain meaning unless the context justifies a different interpretatfoddnstruing the plain

54 Global's Motion at 1516; Global’'s Reply at 1a2; Global's Response at-22P.

5SFRA'’s Motion at 14-17; Reply Memorandum in Support of Federal Recovery Acceptance, InditsnMior an
Award of its Reasonable Attorney Fees and Expenses (“FRA’s Reply~Y atldcket no431, filed Dec. 17, 2015;
FRA’s Response at +47.

56 FRA’s Motion at 1719; FRA’s Reply at 79; FRA’s Response at 480.

S"FRA's Motion at 1923; FRA’s Reply at 913; FRA’'s Response at 24.

S8 FRA’s Motion at 27 n.107.

59 FRA’s Response at 228.

60 Osmond Lane Homeowners Ass’'n v. Land@2®6 P.3d 704, (Utah Ct. App. 201®)ternal quotations omitted).
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language of the attorney’s fees provision in the parties’ contracts, the schpegadvision is
broad—it appliesto “any legal action or the defense thereof with regafth® contractg” ®*

The use of the terms “any legal action or the defense thétéothe attorney’s fees
provision does not support a distinction betwisgal actions based icontract, tort, or equit$?
The use of the terms “with regard $b1s similarly broad The terms “with regard to” mean
“with respect to [and] concerning”And the terms “with respect to” and “concerning”
respectively mean or “with refence to [and] in relation to” and “relating tofy'Given the plain
meaning of these terms, the scope of the attorney’s fees provision is broad enmogimioass
legal actions beyond thoseeking only a contractenforcement, termination, tre remeding
of a contractuatlefault. Under the plain language of the attorney’s fees provistoether based
in contract, tort, or equity, a “legal action or the defense thetefaflls within the scope of the
provision so long as it mith respect to or conceing the terms embodied in the parties’
contracts®

Globals claims against FRAncluded tortious interference, promissory estoppel,
conversion, breach of contract, and breach of the implied covenant of good faith and fair

dealing® Theallegations in ach of these claims are with respect to emacerning-RA’s

61 Contracts at Enforcement.
6219,

83 Energy Claims Ltd. v. Catalyst Inv. Grp. Lt825 P.3d 70, 82 (Utah 201éjolding that the scope of a contractual
forum selection clause encompassed contract and tort claims).

84 Contracts at Enforcement.

55 Merriam-Webster’'s Collegiate Dictionary047 (11th ed. 2003).
561d. at 257, 1061.

87 Contracts at Enforcement.

8 Energy Claims Ltg.325 P.3d at 82

69 Amended Complaint 11 3%3.

10
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obligatiors under the parties’ contracts to service Global’'s member acc@nugotransfer to
Global the funds associated with membership dii€pecifically,Globalallegeddifferent legal
theoriesof liability relating toFRA'’s retention of Global's member account data and the fiinds
collected inmembership due®llowing the contracts’ termination and L.A. Fitness’s acquisition
of Global's gyms’! Therefore, Global’'s claims and FRA’s defenses to these claims are “with
regard to” the parties’ contracts.

FRA's counterclaims against Glohakluded breach of contract, breach of the implied
covenant of good faith and fair dealing, unjust enrichment, fraud, and negligent
misrepresentatiof? The alegations in each of these counterclaims are with respect to and
concerningslobal’'s obligations under the parties’ contracts to provide proper and timely notice
when terminating the contracts, and to compensate FRA for its services, sxpedsiees?
Specifically,FRA alleged different legal theories of liability relating@obal’stermination of
the contracts and the monies FRA was entitigdnthe contractsermination’® Therefore,

FRA'’s counteclaims andGlobal’'s defenses to these countaimsare “with regard to” the
parties’ contracts.

All the parties’ claims and defenses in this case are “with regard to” the partieactont
Whetherthe terms “legal actioor the defense thereof” in the attorney’s fees provision of the
parties’ contract® referto the entire case or a single claim or cause of action is thecéfiooe

consequencéNevertheless, ifhe terms “legal action and the defense thereof” areineaahtext

0 Contracts at Contractor’s Duties.

> Amended Complaint 11 383.

2 Amended Counterclaim at 327, 1 73110

73 Contracts at Engagement and Fee, Warranty and Indemnity, Term, ExtnarRaMotice.
" Amended Counterclaim at 327, 11 7£110.

5 Contracts at Enforcement.

11



with the broad terms “any” and “with regard”tthe scope of the attorneyfses provision
requires consideration of the entire case in determining the “successjul fart

Accordingly,all the partiestlaims and defenses faliithin the scope of the attorney’s
fees provision in the parties’ contracts and must be considered in when determining the
“successful party.”

Because neither party is the “successful party” in tacase, neither party is entitled to an
award of attorney’s fees and expenses under the parties’ contracts

The attorney’s fees provision in the parties’ confraathorizes an award of attorney’s
fees and expenses “[iJn the event that either party hereto is suceessfullegal action or the
defense thereof with regard to [the contrjtts

“Utah appellate courts have routinely used the terms ‘successtyl and ‘prevailing
party’ interchangeably’® “Likewise, Black’s Law Dictionantreats the terms ‘successful party’
and ‘prevailing party’ as synonym$é>*Determining the prevailing party is often an imprecise
process 8 “The determination of a ‘prevailing party’ becomes even more complicatedds cas
involving multiple claims and parties ... and where the ultimate award of moneygdamiaes
not adequately represent the actual success of the parties under the pecutaoptst
case.®! Therefore Utah appellate courts “have developed a ‘flexible and reasoned approach’ for

determining which party has emerged the ‘comparative winfér."”

®1d.

71d.

8 A.K. & R. Whipple Plumbing and Heating v. G@¢ P.3d 270, 275 (Utah 2004)

71d. (citing Black’s Law Dictionaryl145 (7" ed. 1999)).

80 Olsen v. Lund246 P.3d 521, 523 (Utah Ct. App. 2010)

81 A.K. & R. Whipple Plumbing and Heating4 P.3d at 27@nternal quotations omitted).

82 Olsen 246 P.3d at 52@uotingMountain States Brad. Co. v. Neale783 P.2d 551, 5558 (Utah Ct. App.
1989).
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Thisflexible and reasoned approach “begins by identifying ‘the party in whosetfavor
‘net’ judgment is entered.?® However the Utah Supreme Court has “stressed the importance of
not ignoring common sense when deciding which party prevdiféd/hile “[tlhe ‘net judgment
rule’ will usually be ‘at least a good starting point,’. it should not be ‘mechanically
applied.””® Rather the flexible and reasoned approach “requires not only consideration of the
significance of the net judgment in the case, but also look[s] at the amountk/attught and
then balance[es] them proportionally with what was recovef&tConsequently, ‘@arty that
makes an outrageous claim and then receives only a fraction of what it demanded’—though the
net judgment winner-will not likely be deemed the successful part§’™”

The focus otheflexible and reasoned approach is on “which party ha[s] attained a
‘comparative victory,” considering what a total victory would have meantafdn party and
what a true draw would look likeé’® Therefore, amumber of factors must be considefed.
“These factors include the language of the contracthat forms the basis for the attorney|['s]
fees award, the number of claims brought by the parties, the importance of dalslaims
relative to the entire litigation, and the amounts awarded on each”éfa

“Employing these factors as a tool for analyzing which party has prevaiedtp a

caseby-case evaluation by the trial court, and flexibility to handle circumssanbere bothor

831d. (quotingMountain States Broad. Go/83 P.2d at5b).

84 Neff v. Neff247 P.3d 380, 399 (Utah 2011)

85 Qlsen 246 P.3d at 52@juotingMountainStates Broad. Cp783 P.2d at 557

8 A.K. & R. Whipple Plumbing and Heating4 P.3d at 27{internal quotationsmitted).

87 Olsen 246 P.3d at 52@juotingJ. Pochynok Co., Inc. v. Smedsrad6 P.3d 353, 359 (Utah 2005)
881d. (quotingd. Pochynok Co., Inc116 P.3d at 356

89 Neff v. Neff247 P.3d 380, 398 (Utah 2011)

01d.
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neither, parties may be considered to have prevaiféd&ccordingly, it is possible that, in
litigation where both parties obtain mixed results, neither party should be diézmeve
prevailed for purposes of awarding attorney['s] fe®sThis is true even where [the
contractual] language states that the prevailagygshall be entitled to’ fees?

Global received a net judgment in this case in the amount of $163,666106dvever,
this does not mean that Global is the “successful party” in the case. The plairgangtize
attorney’s fee provision in the parti€sntracts confirms that while the “successful party” is
entitled to an award of attorney’s fees and expenses, the use of the ternie“@jreint that
either party hereto is successful” expresseptssibilitythat neither partyill be determined
the“successful party® Moreover, the plain language of the attorney’s fees provision confirms

that all the parties’ claims and defenses must be considered in when deteth@risgccessful

196

party.
Global’s relative success

Global asserted five claimsagst FRA: tortious interference; promissory estoppel;
conversion; breach of contract; and breach of the implied covenant of good faithrand fai
dealing®’ Each of these claims related to the two central issues Global raised in the litigation,

i.e,, withheld member account data and withheld funds collected in membershi{§ dnelsthe

911d. (internal quotations omitted; emphasis in original).
%21d.

93 |d. at 39899.

% Amended Judgment.

% Contracts at Enforcement.

% Supraat 9-11.

97 Amended Complaint 11 3%3.

%|d.
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resolution of these issues and claims had substantial releicatneparties’respective positions
in the litigationas a whole

Global’s tortious interference apdomissory estoppel claimand the portion of its
conversion claim relating to withheld member account data, sought liquidated and conakquenti
damages in an amount not less than $9,695,459 plus prejudgment fiit&lesial also sought
punitive damages on its tortious interference and promissory estoppel ¥aiFhs. portion of
Global’s conversion claim relating to withheld funds collected in membership duess and i
claims forbreach of contra@ndbreach of the implied covenant of good faith and fair dealing,
sought liquidated damages in an amount not less than $466,481.78 plus prejudgmenthterest.
In total, Globalk claims sought $10,161,940.78 in liquidated and consequédatizgesgainst
FRA,1%2plus prejudgment interest and punitive damages.

Global’s claims werall resolved prior to trial. Global's claims for tortious interference,
promissory estoppel, conversion, and breach of the implied covenant of good faith and fair
dealing were dismissezh summary judgmenf® The portion of Global's breadaf contract
claim relating to withheld member account data was voluntarily dismi8$@dd the parties

stipulated that Global was entitled to $456,226.23 in damages as of April 30, 2015, on the

9 Plaintiff's Second Supplemental Rule 26(a)(1) Initial Disclosures (“G®basclosures”) at 78, 1 46, docket
no. 4013, filed Nov. 11, 2015. This amount was calculated by taking the elifter between what L.A. Fitness’s
purchase price of Global's gyms would have been on October 15, 2012, and whattiese price was on October
25, 2012ld.

100 Amended Complaint 1 #80.
101 Global's Disclosures at-B, 1 3.
10249 695,459 + $466,481.78$10,161,940.78.

103 Order on [106] Motion; Order on [108] Motion; Order on [111] Motion at286 Order on [113] Motion at 13;
Order on [120] Motion.

104 Order on [132] Motion.
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portion of Global’s breach of contradtim relating to witheld funds collected in membership
dues!®®

Therefore Global was awarded damagasonly a portion of one of its claimBhe
stipulated amount of damagys approximately 98% of the total amount that Global sought on
the claim!° and approximately 4% of the total liquidated and consequential damages sought on
all its claims!®’ After accounting for stipulated reductions to the amount of Global's damages,
and offsetting that amount by the amount of damages awarded to FRA, Gloheddeceet
judgment in the amount of $163,660.1% Global’'snet judgment is approximatelg®2of the
total liquidated and consequential damagygsught on all its claim&®

FRA's relative success

FRA asserted five counterclaims against Global: breacbrifact; breach of the implied
covenant of good faith and fair dealing; unjust enrichment; fraud; and negligent
misrepresentatiot Each of theseounteclaims related to the central issues FRA raised in the
litigation, i.e., Global’s termination of thegsties’ contracts and thmoneyFRA was entitled
upon the contracts’ terminatidft And the resolution of these issues aondnterclaims had

substantial relevance to the partie=spective positions in the litigation as a whole.

105 stipulation Regarding Damages at 3. The parties further agreed tranthisitwould decrease by $199 per
month due to a service fee for Global maintaining access to FRA'saseftd: When judgment was entered, the
total amount of damages awarded to Global, before any offset for FRA’s dsmeap $455,231.23. Order Granting
[382] Motion at 2.

106 $456,226.23 / $466,481.78 = 0.978.
107$456,226.23 / $10,161,940.78 = 0.044.

108 Order Granting [382] Motion; Amended Judgment.
109$163,660.01 / $10,161,940.78 = 0.016

110 Amended Counterclaim at 327, 11 74110.

111 |d
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FRA initially sought damags in the amount of $4,599,125.04 plus prejudgment interest
on itsbreachof contractcounteclaim 2 However, FRA later reduced thasnount to
$3,675,285.45313 On its unjust enrichment counterclaim, FRA sought damages in the amount of
$185,400t* And FRA did not identify the precise amount of damages it sought in relation to its
breach of the implied covenant of good faith and fair dealiragd and negligent
misrepresentatiooounterclaims, but the damages it sought included amounts separate from the
damages amounts identified in relation to its other claimsdamages related to Global’s
expedited request for information and punitive damagpds. total, FRA’s counteriaims
initially sought $4,784,525.04 in damagé$plus other unidentified damages amounts,
prejudgment interest, and punitive damages. The total identified amount of damagpemwas
reduced by FRA to $3,860,685.45.

Each of FRA'scounteclaims were resolved prior to trial, except éoportion of FRA’s
breach ottontractcourterclaim. FRA’s breach of the implied covenant of good faith and fair
dealing, unjust enrichmerftaud and negligent misrepresentation coucitgmswere dismissed
by stipulation of the partie$® The parties also agreed that FRA was entitled to $2,954.84 in

damages for one day of service due to Global's early termination and $7,500 unden the ter

121d. at 79

113 Federal Recovery Acceptance, Inc. and Federal Recovery Services, Inc.’s ThiehSrgal Initial Disclosures
(“FRA’s Third Disclosures”) at-23, 1 HlI, docket no. 404, filed Nov. 11, 2015

141d. at 3, T 111

115 Amended Counterclaim at 34,-3%, 11 8687, 99, 104102, 110; Federal Recovery Acceptance, Inc.’s
Supplemental Initial Disclosures (“FRA’s First Disclosures”) at 3, ] 8ocket no. 422, filed Nov. 30, 2015;
Federal Recovery Acceptance, Inc.’s and Federal Recovery Services, Inc.’s Sgmoledn8ntal Initial Disclosures
at 15-16, 1 3,docket no. 425, filed Nov. 30, 2015.

116$4,599,125.04 + $185,400 = $4,784,525.04.
117$3,675,285.45 + $185,400 = $3,860,685.45.
18 Order on [91] Stipulation; Order on [363] Stipulation.
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provisions of the parties’ 2009 and 2011 contratt$he jury’s verdict at trial resulted am
award of $281,116.38 in damages on the remaining portion of FRA’s breach of contract
counterclaimt?® The total amount of FRA’'s damages award was $291,573122.

Therefore, FRA was awarded damagasonly a portion of one its claimBRA'’s total
damages award is approximately 6% of the total calcudahtaunt that FRA initially sought on
its breach of contract counterclafit,and approximately 8% of the reduasaiculableamount it
sought on the counterclaiti® FRA’s total damages award is also approximaétyof the
identified amount FRAnitially soughton all its counterclaim¥?* and approximately 8% of the
reduced amount it sought on all its counterclaifs.

Comparison of the parties’ relativesuccess
Both parties alleged five claims for refiéfand the resolution of each of these claims

had substantiaklevance to the parties’ respective positions in the litigation as a wiudle. B

partieswere awarded damages on only a portion of tiesipective breach of contrataims?’

119 stipulation Regarding Damages aB2

120verdict 88 1:A.1., 1.A.3; Order Granting [382] Motion at 2. ($5.00 x 25,479) + $153,721.38 = $288,116
121$2,954.84 + $7,500 + $281,116.38 = $291,571.22.

122$291,571.22 / $4,599,125.04 = 0.063.

123$291,571.22 / $3,675,285.45 = 0.079.

124$291,571.22 / $4,78525.04 = 0.060.

125$291,571.22 / $3,860,685.45 = 0.075.

126 Amended Complaint 1 383; Amended Counterclaim at-327, 11 7£110.

127 stipulation Regarding Damages at 3; Verdict 88 1:A.1., 1.A.3; OrderiGgdB882] Motion at 2.
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All other claims were dismissed prior to tdagither voluntarily?® or by stipulatiod?® or ruling
on dispositive motiok*®>—or resulted in n@awarded damages trial. 13!

The fact that theesolution of the partieglaimsoccurred at different points in the
proceedings and by different means is inconsequential to the determinatiofisoicttessful
party” in the case. “[G]enuine successin the sense that the litigation ultimately proved
worthwhile—is not the standard for determining the prevailing party for purposefeef
award.”’32 The “result achieved” is not weighed “against therifiae in time, trouble, and
expense required to attain that restitf In determining the “comparative winner,” the
comparison is to the other party, not to the toll of the litigation procéss.”

Comparing the results achievieg the partiesthe percent of the damages awarded to
Global on its breach of contract claim is high in relation to the amount it sought onithe—cla
approximately 989%3° This percentage is far greater than the percent of the damages awarded to
FRA on its breach of contracbunterclaim—approximately 69436 And Global’'s damages
awardresulted in a net judgment in the amount of $163,668.0lhis favors Global’s argument

that it is the “successful party” in the case.

128 Order on [132] Motion.
29 sfipulation Regarding Damages at32 Order on [91] Stipulation; Order on [363] Stipulation.

10 Order on [106] Motion; Order on [108] Motion; Order on [111] Motion atZ86 Order on [113] Motion at 13;
Order on [120] Motion.

138lyerdict 8§ 1.A.2., 1:B.5., 1:C.7, 1:b.9.
182Q0lsen 246 P.3d at 524

133 Id

134 Id

135 Supraat 14-16.
1361d. at 16-18.
137 Order Granting [382] Motion; Amended Judgment.
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However the total amount diquidated and consequent@dnmages sought by Global in
the case-$10,161,940.78%—is over twice the total amount of identified damages sought by
FRA—$4,784,525.04 initially, later reduced to $3,860,6853B4oreover, theerceniof
damages awarded to Glolalrelation to the total amotiof liquidated and consequential
damages it souglg very low—approximately 4% Global's net judgment is only
approximately 2% of the total amount of liquidated and consequential damages it'ébught.
While the percerggeof damages awarded to FRA in t&a to the total amount adlentified
damages it soughs ialso very low—approximately 8%*—it is double the perceageGlobal
received This favors FRA’s argument that it is the “successful party” in the dbseertheless,
FRA'’s percentage is skewed upward because it does not account for the unidentiigdsdam
amounts on FRA'’s breach of the implied covenant of good faith and fair dealing, fraud, and
negligent misrepresentation counterclairts.

Under these circumstances, and considering the langudye attdrney’s fees provision
in the parties’ contracts, the number of claims brought by each party, the inggoofaeach
claim relative to the entire litigation, and the amounts awarded on each clainm;, paitiyas the
“comparative winnet!44 The parties alleged the same number of claims and were each awarded
damages on only a portion of one of their claims. The amount of damages awarded tasGlobal i

higher than that of FRA, but Global sought greater amount of damages than FRA. And the

138 Supraat 14-16.
1391d. at 16-18.
1401d. at 14-16.
141 Id.

142]d. at 16-18.
143 |d

1440lsen 246 P.3d at 524
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amount of damages awarded to each party in relation to the amount of damages thag sought
very low. Therefore, neither party is the “successful party” in this case.

Because neither party is the “successful party” in the case, neithersgantifled to an
award @ attorney’s fees and expenses under the attorney’s fees provision in theictsontr
Additionally, because neither party is the “successful party” in the casetdheests fees
provision in their contracts does not apply to the parties’ respectimes dfir settlement.

Moreover, because the terms “successful party” are synonymous with thépesuasling
party,”**> and neither party is the “successful party,” neither party is entitled to ad aWa
taxable costs under Rule 54(d) of the Federal Rules of Civil ProcEdine.attorney’s fees
expenses, or taxable coate awarded to either party.

Global is entitled to prejudgment interest onits net judgment

“[T]he purpose of awarding prejudgment interest is to compensate a party for the
depreciating alue of the amount owed over time and, as a corollary, to deter parties from
intentionally withholding an amount that is liquidated and owittgInder Utah law,
“[p]rejudgment interest may be recovered where the damage is compleamdhbat of the loss
is fixed as of a particular time, and the loss is measurable by facts and.figfitesther
words, “[p]rejudgment interest is appropriate when the loss has been fixed asioita tiliefe
and the amount of the loss can be calculated with mathematical accuracy in accorttance wi

well-established rules of damageéIn the context of contract damages, Utah appellate court

145 A K. & R. Whipple Plumbing and Heatingd P.3d at 275

8 Fed. R. Civ. P. 54(dpermitting an award of taxable costs to the “prevailing party”).

147Encon Utah, LLC v. Fluor Ames Kraemer, LLZ10 P.3d 263, 275 (Utah 200@)ternal quotations omitted).
1481d. at 272 (internal quotations omitted).

1491d. (internal quotations and punctuation omitted).
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have held that “prejudment interest is appropriate in cases where the ‘amountduéa]
contract was ascertainable by calculation iaméhs only the method to be used in making the
calculation that was uncertaif3®

Global asserts that the contract damages it was awarded were liquidated and tite amou
was ascertainable throughout the proceediPgSpeifically, Global asserts thanhaOctober25,
2012, FRA had withheld $503,649.58iwsffunds; by January 7, 2013, the amount had decreased
to $471,650.39, by June 10, 2015, the amount had decreased to $456,226.23, and by October 20,
2015, the amount had decreased to $455,23%?Iherefore Global argues that it is entitled to
prejudgment interest in the amount of $156,339%91.

FRA, on the other hand, argues tifidglobal is entitled to prejudgment interesshiould
only be calculatedising the amount of Global’s net judgment—$163,666°0ERA asserts that
becausdt was awarded $281,116.38 in contract damages that were liquidatethes of
termination of the parties’ contracts on October 25, 212 entitled to prejudgment interest on
its damages®® Therefore FRA maintaingthat the prejudgment interest it is entitlecbffsets
any prejudgment interest Global is entitled to for its contract damages, lealynyeudgment
interest on Global's net judgmetf

Global is correct in that it is entitled to prejudgment inteoasthe entire amount of

contract damages it was awarded before any offset for the damages awardadtoWwBver,

1901d. at 273 (goting Jack B. Parson Constr. Co. v. Stai®2 P.2d 107, 109 (Utah 1976)
51 Global's Motion at 2627; Global's Reply 5i13-14.
152 Global's Reply at 14.

153 Global's Motion at 2627; Global's Reply at £314. Global did not show the calculations it used to reach the
$156,339.91 amount of prejudgment interest it argues entitiement to.

194 FRA’s Response at 280.
155 |d

156 Id
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FRA is also correct in that it is entitled to prejudgment interest on the entire amountratto
damages it was awarddgioth parties’ contract damages represent losses fixed as of a definite
time and their amounts are calculable with mathematical acctiracy.

Because both parties’ contract damages result in an entitlement to prejudgmmest, inte
the equitabla@loctrine of setoff requirehat “the demands omutually indebted partieslset
off against each other and that only the balance be recovered in a judicial prgtsecire
party against [the other]*®8 Therefore, just as with the calculation that lead to the amount of
Global's net judgment®® an amount of ngirejudgment interest must be determined by setting
off the total amounts of prejudgment interest each party is entitled to forebpéctive contract
damages.

However because both parties’ contract damages are fixedthe shme time-October
25, 2012, when Global terminated the parties’ contraatsd-because prejudgment interest is
simple interest, as opposed to compound intéfethe calculation of thaet prejudgment
interest is appropriately made by simply using tim@ant of Global's net judgment—
$163,660.01Therefore, Global is entitled to prejudgment inteet¢sghe rate 010% per
annunt®? on its net judgment—$163,660.01—from October 25, 2012.

ORDER

IT IS HEREBY ORDERED that:

157 Encon Utah, LLC210 P.3d at 272

158 Bichler v. DEI Sys., Inc220 P.3d 1203, 1207 (Utah 20@§uoting 20 Am.Jur.2€ounterclaim, Recoupment,
and Setoff 6 (2008)).

159 Order Granting [382] Motion; Amended Judgment.
160 Utah Code Ann. § 151-1(2); see alscCity of Hildale v. Cooke28 P.3d 697, 76708 (Utah 2001)
161 Utah Code Ann. § 151-1(2).
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(1)

(2)

3)
(4)

(5)

Global’s Motion for Attorneys Fee$*?and Renewed Motion for Attorney’s
Fees® areDENIED as to Global's request for an award of attorney’s fees and
expenses

Global’s Motion for Attorney’s Feé&* and Renewed Motion for Attorney’s
Fees® are GRANTED as to Globali®quest for prejudgment interest, but only
as to Global’'s net judgment—$163,660.0ata rate of 10% per annunom
October 25, 2012.

FRA'’s Motion for Attorneys Fee*®is DENIED.

By no later than August 25, 2017, the parties shall meet, confer, and jointly file a
motionidentifying theamount of prejudgment interest on Global’s net
judgment—$163,660.01—from October 25, 2012.

Following the filing of theparties joint motion an amended judgment

incorporatingheamount ofprejudgment interest will enter

SignedAugust4, 2017.

BY THE COURT

Ny Uhdf

District Judge David Nuffer

162 Docket no. 385filed Nov. 3, 2015.
163 Docket no. 416filed Nov. 24, 2015.
164 Docket no. 385filed Nov. 3, 2015.
165 Docket no. 416filed Nov. 24, 2015.
166 Docket no. 401filed Nov. 11, 2015.
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