IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

M.S., a minor, by and through her parent, MEMORANDUM DECISION AND
J.S,, ORDER ON CROSS/OTIONS FOR
o JUDGMENT ON THE
Plaintiff, ADMINISTRATIVE RECORD
V.

UTAH SCHOOL FOR THE DEAF AND
BLIND, Case N02:13-CV-420TS

Defendant. District Judge Ted Stewart

This mater is before the Cation dossMotions for Judgment on the Administrative
Record® For the reasons discussed below, the Gailirgrant in part and deny in part
Plaintiff's Motion? and deny Defendant’s Motiohwhich requires the Court &ffirm in part and
reversdn part the Hearing flicer's May 10, 201®Decision and Ordef.

. BACKGROUND

M.S.is a sixteeryearold girl who is blind,is hearing impaired, and has been diagnosed
with autismand a cognitive impairment. M.S. is a residential student at the Utah School for the
Deaf and Blind ("USDB”). M.S. has been a residentialident at USDB since September 2004.
M.S. receives special education services at USDB where she is classifiedrasrhaliple

disabilities. M.Smakes slow progress and she is working on basic, functidaeakills goals.

' Docket Nos. 25, 26.

2 Docket No. 25.

% Docket No. 26.

* Docket No. 24, at 2—64 (Hearing Officer's May 10, 2013 Order).



USDB sent a letter home M.S.’s mother in February 2010, noting that the school was
closing its residential program and that M.S. would need to have her personal it&sts @
later than March 12, 2010. USDB's intention to restructure its residential progtesadca
strain inthe relationship between USDB and M.S.’s mother. M.S.’s mother and other parents
sought assistance from the Utah Parents of Blind Children to get assistareping USDB'’s
residential program open. UltimatelySDB rescinded that letter and kept its residential
program open.

In May 2010, Robert Shaw (audiologist at USDB) attempted to conduct an audiological
evaluation on M.S. M.S. would not tolerate anything in or near her ears, so the audiological
evaluationwas unsuccessfulSeveral peviousaudiological tes on M.S. were also
unsuccessful. A USDB audiologist in 2003 indicateatan auditory brainstem response
(“ABR?”) test would “provide more definitive information about [M.S’s] currétel of hearing
sensitivity.” After Mr. Shaw’s unaccessful audiologicavaluation in May 2010, Mr. Sha
recommended an ABR test to get an objective evaluation of M.S.’s hearing.

An Individual Educational ProgramIEP”) meeting for M.S. was held in August 2010
where M.S.’s mother indicated that she was dissatisfied with US®Rluation of M.S. and
with M.S.’s slow progress toward her goals. M.S.’s mother requested an Independent
Educational Evaluation (“IEE”) by experts in the areas of autism and blindnesss idsher
also requested a sedated ABR test be performed on M.S. to determine if M.S. hatydds=ar
USDB agreed to both requests. M.S.’s mother also requested that M.S’s pladdd&DBanot

be changedntil the IEE was completed. USDB also agreed not to changéshMI&ement

°|d. at 687.



until the IEE was performed. In February 2011, USDB’s counsel sent M.S.’s madigtesfa
gualified evaluators for M.S.’s IEE. The letter also advised that USDBdvadkalw amaximum
of $2,000.0C0r the IEE.

M.S. received the ABR test in September 2010, where it was discovered thas she
bilateral, mild to moderate, low frequency hearing tbsgslopes to within normadimits at
2000 and 4000 hertzAfter learning &dout M.S.’s hearing loss, M.S.’s classroteacher at
USDB, Ms. Hadley, introduced thirty tactile signs and noted that M.S. made progress in both
receptively understanding the signs and in beginning to use the signs expreddi&IgIEP
was modifiel in May 2011 to add a frequency modulated sygtéfivl system) to her
classroom so that amplification would help M.S. compensate for her hearing lossadisy,H
the teacher M.S. had for many years, left USDB in May 2011. M.S. began classggigt A
2011 with a new teacher, Ms. Hollinger.

On September 13, 2011, another IEP meeting was held. At that meeting, M.S’s parent
advocate indicated thatecause of the new diagnosis of a hearing impairment, M.S.’s mother
was interested receiving a deafblind IEE instead of an IEE for blindness and autism. USDB
agreedhat adeafblind IEE would cost more than the previously allotted $2,000.00 and that
USDB would have to make more money availablée IEP that camout of the September 13,
2011 IEP meeting was not signed becatusas still under construatn. Various staff members
at USDB were confused about whether the 2010-2011 IEP was to continue to be implemented or
whether the 2011-2012 IEP should be implemented.Hdkinger testifiedthat she
implemented both IEPs. However, Ms. Hollinger dat utilize tactile signs with M.S. She also

did not utilize the FM system in the classroduaring the entire 2011-2012 school year.



M.S.’s deafblind IEE was conducted at Perkins School for the Blind (“Perkins”) ichMa
2012. USDB received the results of the IEE in May 2012. Among several other
recommendations, the Perkins report recomme(ibjeh FM system foM.S., (2) atotal
communication appeaxhto be used with he(3) additional speech language services minutes,
and(4) consistency for M.S. in all environments. USDB founany recommendations in the
Perkins evaluation to be appropriate for M.S. USDB utilized the Perkins IEE $isM.
stautorily required thregrear reevaluation.

M.S.’s next IEP meeting was held on October 29, 2012. At the IEP meeting USDB went
over the Perkins IEE report. USDB was concerned with Perkins’s disregard3os Butism
diagnosis and Perkinsfailure to appreciate M.S.’s usable hearing. M.S.’s mother was
concerned that the autism diagnosis was conducted befors Ne&ring lossvas diagnosed.
Further, M.S.’s mothdpelievedUSDB discounted M.S.’s hearing loss. On December 17, 2012,
M.S.’s next EP meeting was held, this time with a facilitator present. The IEP meeting lasted
over four hours but had to be cut short because M.S.’s mother had to go to work. USDB
indicated that they would need to reconvene the meeting in order to finalize theckRe
several sections were not completed.

On January 8, 2013, M.S.’s mother filed for a due process hearing for alleged violations
of thelndividuals with Disabilities Educational ActiDEA” or “the Act”). Another IEP
meeting was scheduled for February 4, 2013, where the December 17, 2012 IEP wasd finaliz
This IEP changed M.S placement to Provo School District (“PSDThe due process hearing

was held during the spring of 2013.



Five procedural mues and seven substantive issues were presented to the hearing officer
for decision. The hearing officer foundatHJSDB predetermined extendesthoolyear
services foM.S. outside of the context of an IEP meeting during 2011 and 2012 and that such
wasa procedural violation of the A¢hatdenied M.Safree and appropriate public education
(“FAPE’). The hearing officer ordered compensatory education in the fodmect speech
languagepathology services. That issue is not being appealed.

The heaing officer also determined thRSD wasot an appropriate placement for M.S.
USDB appeals on that issue alone. The hearing officer found for USDB on ahiregna
substantive and procedural issues. M.S.’s mappeals eacbf these issuesThe Cout will
address each issue in turn.

II. STANDARD OF REVIEW

Courts are to employ a unique standard of revieWDEBA cases, one less deferential than
that typically applied in review of administrative decisiGnis IDEA cases, courts apply a
“modified de novo” standard under which they reviewabministrative record and bateir
decisions on the preponderance of the evidénicedoing so, courts “must give ‘due weight’ to

the hearing officer’s findings of fact, which are considemetha faciecorrect.”

® Thompson R2-J Sch. Dist.Jeff P. ex rel. Luke P540 F.3d 1143, 1149 (10th Cir.
2008).

" Murray v. Montrose Cnty. Sch. Dist. RE-B1 F.3d 921, 927 (10th Cir. 1995gealso
20 U.S.C. 8§ 1415(i)(2)(C).

8 L.B. exrel. K.B. v. Nebo Sch. Dj®879 F.3d 966, 974 (10th Cir. 2004).



[ll. DISCUSSION

“The IDEA provides federal funding to states to assist with the educatiorabletis
children on the condition that states comply with the Act’s ‘extensive goals andipres&®
“One of the Act’s stated purposes is ‘to ensure that all children with disablide available to
them a free appropriate public education that emphasizes special education eddeslates
designed to meet their unique needs and prepare them for further educationfreanpland
independent living.*® The Act sets forth detailed procedures through whidfERris to be
developed! The IEP is a detailed written document that describes the student’s educationa
goals for an academic year and establishes a plan to achieve thosé gaeddEP is the “basic
mechanism through which each child’s individual goals are achi€vetltie IDEA contains
both procedural requirements to ensure the proper development of an IEP and substantive
requirements degned to ensure that each child receivEABE ™

A. PROCEDURAL ISSUES
Parents have a number of procedural rights under the IDEA. Parents are entitled to

(1) examine all records relating to their child, (2) participate in the IEP
preparation process, (3) obtain an independent evaluation of their child, (4)
receive notice before an amendment to an IEP is either proposed or refused, (5)
take membership in any group that makes decisions about the educational

% Jefferson Cnty. Sch. Dist. R-1 v. Elizabeth E. ex rel. Roxan@®BF.3d 12271229
(10th Cir. 2012) (quotin®d. of Educ. v. Rowley58 U.S. 176, 179 (1982)).

191d. (quoting20 U.S.C. § 1400(d)(1)(A)).
1 See20 U.S.C. § 1414(d).

121d. § 1414(d)(1)(A)().

13 Murray, 51 F.3d at 928.

1“See20 U.S.C. §§ 1414-15.



pIaceTsent of their child, and (6) receive fofmatice of their rights under the
IDEA.

Proving a procedural violation is only a first step to obtaining réligh order to be
compensable, a procedural violation must either (1) impede the student’s right RkEa(ZA
significantly impede the pare&si opportunity to participate in the decisiamaking process
regarding the provision of a FAPE to the student, or (3) cause a deprivation of eduicationa
benefit!’

1. Parent Participation

The first issue before the Court is whether M.S.’s matleey denied meaningful
participation during the IEP team meetings held in September 2011 and October eami&rec
2012. The hearing officer determined, and this Court concurs, that there was no procedural
violation of the IDEA on this issue. The Court has reviewed more than twenty hoursabfudi
M.S.’s IEP meetings from the dates at issikS.’s mother attended each of the IEP team
meetings in question. The school and parent worked collaboratively to scheduleetii®)snat
a time convenient for the large IEP team. In addition, the school scheduled theymatd
time convenient foM.S.’s mother, her parent advocates, and for M.S.’s mother’s interpreter.

The meetings addresssdggested revisions to the IgRrent concerngnd M.S.’s progress

15 Ellenbergex rel. S.E. v. M. Military Inst., 478 F.3d 1262, 1269 (10th Cir. 2007).

16 Systema ex rel. Systema v. Acad. Sch. Dist. N&380F.3d 1306, 1313 (10th Cir.
2008).

1734 C.F.R. § 300.513(a)(2); 20 U.S.C. § 1415(f)(3)(E)@i)stemapplies the same
standard with slightly different language choic&ystematates that a procedural violation of
the IDEA is compensable when the violation causes substantive harm to the student deprive
of an IEP, or results in the loss of an educational opportuSygtemas538 F.3d at 1313.



towardmeeting hetEP goals. Therefore, the Court finds no procedural violation as it relates to
parent participation.

2. 2010-2011 IEP Revision of Service Minutes

The next issue is whether USDB reviddd.’s IEP on March 21, 2011, outside of an
IEP team meeting in order to add service minutes to the IEP, and whether doing ddvdSree
FAPE. Service minutes are the amounts of timeh&t receiveselated services from
specialists in speech and language, orientation and mobility, occupationaylaeiaptive
physical education, or other areas.

The record in this case shows that in response to a Utah State Office ofdtdacsaite
audit, Gloria Hearn (lead teacher at USDB who was a program speciaiig the 2010-2011
school year) hand wrote service minutes on the 2010-2011 IEP, outside of an IER Neeltin
provided M.S.’s mother with a copy of that revisi§nSuch is a procedural violation thie
IDEA. Thus, the Court must consider whether this violation is compensable.

Although a technical deviation of the IDEA, writing in service mté@s did not deny M.S.
a FAPE. The record reflects that Ms. Hearn wrote in service minutes teatedfservice times
thatM.S. was already receiving. There is no evidence in the record that adding irvite ser
minutes thaM.S. was already receiving the IEP caused substantive harm to M.S., deprived
M.S. of an IEP, or resulted in the loss of an educational opportunity. Although M.S.’s mother
desired additional service minutes for M.S., &egilable service minutes were not changed for

the 2010-2011 year. Plaintiff has failed to prove by a preponderance of the evideriee that t

18 Docket No. 24, at 624—26.



addition of related service minutes to M.SE® deniedVl.S. a FAPE. Based on the above,
Plaintiff has not met her burden on this issue.

3. FM System

The next procedat issue is whether USDB discontinued use of the FM system as an
accommodation for M.S. during the 2011-2012 school year, without the approval of the IEP
team and without prior written notice to the parent, and whether such procedural violatien of
IDEA denied M.Sa FAPE. The parties and the hearing officer identify the issue related to the
FM system as a procedural issue and therefore the Court does the same. Howelrspyutiel
can also be described as a dispute over the implementation of thRégRrdless of whether
this issue is described as procedural or substantive, the analysis hinges on whetwasM.S
denied a FAPE

Plaintiff argues that USDB’s discontinued use of the FM system during the 2011-2012
year constitutes a procedural violation of the IDEA. The hearing officertanaed that the
weight of the evidence presented indicated only that an FM system maw.[se|pot that it
was essential in order for M.S. to access her educational envirofimdatthen found no
violation because the IEP did not require tuthe use of the FM system and because the FM
system remained installed in the classroom and was opettioring the yeaf®

To comply with IDEA, schools must satisfy the procedural requirements of trendc

provide an appropriate education “in conformity with” an IEP in order to provide anstwidb

191d. at 40.
201d. at 18.



aFAPE? A FAPE is an “education that is specifily designed to meet the child’s unique
needs, supported by services that will permit [the student] ‘to benefit’ fromgtradtion.”
a. Procedural Violation

The following facts are relevant to the claim concerning the amplificatstersy
Because oM.S.’stactile sensitivity, audiologistsere never able tperforma full hearing
assessment on 8 Mr. Shawtestified that an audiogram conducted by USDB in 2003 stated
that“[f] our previous OAE screenings have been attempted but could not be completed due to
patient movement and noise. An auditory brainstem response (ABR) test may provede mor
definitive information about [MS’s] current level of hearing sensitivifiAn ABR is a test of
how sound travels through the ear and brain§&temdis performedn infants and on people
who are not able to give respon$@sAn ABR test was not done until re-recommended by Mr.
Shaw in 201G M.S.saw Dr. Nacy Hohler (audiologisat Primary Children’s Hospital who
has a dctorate in audiologyandunderwent a sedated ABR test in September 2010. The test

results provided that M.S. has a “mild to moderate, low frequency hearing loss stowitigirn

normal limits at 2000 and 4000 Hz bilateralfy. The hearing loss was previously unknaf¥n.

2120 U.S.C. § 1401(9).

22 Rowley 458 U.S. at 1889 (citation omitted).
23 Docket No. 24, at 2125.

41d. at 687.

251d. at 2638.

?%1d. at 640.

271d. at 2125.

81d. at 2195.

291d. at 694.
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Dr. Hohler recommended that the parent consult with audiologists at USDB fadleraion of
amplification and acknowledged that M.S.’s tactile defensiveness could profiibit it.
USDB received the ABR test resultsdbattempted to determine wiedtect M.S.’s
hearing loss has on her daily life. After reviewing the ABR, Janeal Eriksmiio{ogist at
USDB) informed Carolyn Lasater (Associate Superintendent for the Sidndbe Blind at

USDB) in an email thatM.S. should have access to quite aobispeech infrmation®! She

further indicated that without amplificatidv.S. might be able to access “some good consonant

information, and she may even be able to identify some vowels. Consonants that are probably

audible tM.S.] include: I, 1, t, k, f, s, and vegless ‘th’ as in ‘thing* However, Ms. Erikson
indicated thaM.S. may not be accessing the first formant of most vowels and thatriva$ be
missing &bit of this vowel informatior-so identification is questionablé* A formant is the
band of energy, which for most vowels is located in the low frequericists. Eriksonalso
listed out the sound information that is associated with lower frequencies andeiddicttM.S.
may not be accessing some of this additional information without amplificakiois.adlitional
information includes

discrimination of voiced/voiceless consonants, nasality cues, suprasegmental

cues: duration, loudness, and pitch, plosive bursts associtetbiv& “d” . . .
voicing cues, some plosive bursts, some nasality cues, important consonant-vowel

014,
311d. at 2223.
31d.
4.

341d. at 3502;see alsoNew Oxford American Dictionary 681 (3d ed. 2010) (defining
formant as “any of several prominent bands of frequency that determine the phonétiofaal
vowel”).

11



and vowel-consonant transition information, [and] 2nd formabtok and
central vowels (i.e. “ah” as in “all,” “o&s in “know”)*

Ms. Eriksonindicated that speech cues are going to be h&rdét.S. to understand in a noisy
classroont® Finally, Ms. Erikson concluded thdi]ith amplification all vowel sounds (and
probably consonants) should be audiblgMds.]” >’

Mr. Shaw had concerns about amplification because of M&&tite defensiveness.
He recommended an FM sgst as it “would provide many of the same benefits in the classroom
[as a hearing aid] without causing extra undue stress” reladdtés tactile issues® Mr.
Shaw testified that he did not recommend hearing aids for M.S. because he did not timigk hea
aids were necessafy.Mr. Shawalso indicated that he did not believe an FM system was
necessarput—if hearing asstance were to be provideehe believed an FM system was the
better optiori!

An amendment to the IEP was signed on May 19, 2011, indicating thatidsSeen
found to have a hearing loss according to a recent ABR. She needs to have noodifindter

classroom to support her hearing challenfeThe amendment called for an FM system to be

used “in the classroom to asdistS.] in compensating on her hearing [085.Mr. Shaw

% Docket No. 24, at 2223-24.
%d. at 2224.

371d. at 2223.

3 d. at 2210.

¥d.

“1d. at 652.

*11d. at 654.

“2|d. at 2173.

1d.

12



installed the FM system i¥.S.’s classroom and trained M.St&acher on its us€. The FM
system was used M.S.’s classroom the last three days of school during the 2010-2011 school
year®® An observation of M.S. on May 31, 2011, indicated that three days of data was too short
of an exposure to the FM system to understand its efficacy thus “more time aimgytvall be
needed to know [if] any auditory system will help h&t.However, the observer did ndeS.
displayed “increase[d] voice awareness” during the FM system’¥ use.

M.S. had a different teacher for the 2011-2012 school year. The new classroom teacher,
Ms. Hollinger, unilaterally chose not to utilize the FM system. She testifiedhbdelt it was
more important for M.S. to learn to localize sound and that the FM system did not allow for
that*® The FM system was apparently not used again until December 14, 2012, when USDB
used the system for one day and produced data that showed the system did not help M.S. on that
day® Based on this one day of data, USDB concluded that the FM system \besefitting
M.S. and did not propose it as an accommodation in MO®¢ember 2012 IEP

As for M.S.’s IEP duringhe2011-201%chool yearvarious teachers and related service
professionals were confused about which IEP was to be implemented. Prteai& met on

September 13, 2011, but the IEP was not signed because it was still under consirictien.

**1d. at 3880.

*|d. at 2263.

*1d.

“7|d. at 2269.

*81d. at 766.

“91d. at 3653.

¥ See idat 2696.

®1|d. at 18 (Hearing Officer's May 10, 2013 Order).
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IEP team did not meet again ur@ittober 29, 2012, which resulted in some service providers
continuing to implement the 2010-2011 IEP while otlm@emented the nevdo-befinalized
2011-2012EP. M.S.'s classroom teacheMs. Hollinger testified that she implemented both
the 20102011 and 2011-2012 IEPs during the 2011-2012 schodf yeawever, M.S.’s
classroom teacher did not take any datah@ 2011-2012 IEP and sent home progress reports
that corresponded to the 202041 IEP goal$® The 2011-2012 IEP was implemented by
M.S.’srelated service provider8. By Ms. Hollinger's own account, the IEP amendment to
utilize the FM system should have been implemented during the 2011-2012 school year because
she was implementing both years’ IEPSs.

The hearing officer found that discontinuing use of the FM system for the 2011-2012
school year was not a procedural violation as he gave weight tacththét the FM system was
present and operational in the classradrwhile the IEP amendment does not explicitly state
that a fulltime level of use was required, it was reasonable for all parties to expect iisedb,
at least until appropriate datauld be gathered on the FM system’s efficacy. The hearing
officer also indicated thal.S. receives her instruction in one-on-one and small group settings,
which is correct. However, the classroom whet8. receives her instruction has been
described s1a loud classroom that is very verbal with a lot of background Fbi€éassroom

observations indicate that requests were often made of M.S. from across the roomthed tha

*21d. at 758.

3 d.

>*|d. at 18 (Hearing Officer's May 10, 2013 Order).
*°|d. at 15, 38—39.

*%1d. at 1188, 1651.

14



teacher sometimes communicated Wit!S. only verbally®” The hearing officerlao indicated
thatM.S.’s teacher felt that she needed to learn to localize sound, which was not passible w
using an FM system because of how the system broadcasts*§cting.hearing officer did not
acknowledge that Dr. Norman, who holds a doctorate in audiology, dikhevethat an FM
system would impair the opportunity for M.S. to localize soth&egardless of M.S.’s need to
localize sound, an FM system was a required program modification of MEB,’'andIDEA
requires itto be implemented.

The Court finds that because the May 20dkadment toM.S.’s IEP called for an FM
system to assist her in the classroom, and because that FM system wad abaliskiring the
2011-2012 school year, there has been a procedural violation of IDEA.

b. Compensable Violation

Having found a procedural violation of IDEA, the Court must next determine if that
violation is compensable. Technical deviations from IDEA’s requirements datiite a
student to relief unless that deficiency causes substantive harm to the chileinby geeprived
the child of an IEP, or resulted in the loss of an educational opporfdn&imply put, the
violation must result in a denial afFAPE to be compensabié.

Plaintiff's own expert reports indicate that an FM systeaybenefitM.S., not that it

wasessentiain order forM.S. to access her educational environment. It is true thatlghent

>"1d. at 1340, 1385, 2881.
*81d. at 766.

*1d. at 713.

%0 Systema538 F.3d at 1313.
®11d.

15



professionals do not know how necessary an FM system is for .3 ohler testified that not
all children withM.S.’s levels of he@ng loss require amplificatioand some childreare
symptom free “particularly in children with normal cognitidi.' However, for students with a
hearing loss on top of near total blindness, even a mild hearing loss cannot be dis€ounted.
M.S.’s 2011-2012 classroom teacher acknowledged in the September 2011 IEP meetivgy that “
have not found out yet what works best for [M.®8/k need to try different modes and see what
we can get®

In Urban by Urban v. Jefferson County School District,R-the Tenth Circuit found no
denialof a FAPEwhere a studelst IEP lacked an explicit statement of transition services and
did not designate an outcome for the student when he reached twenygars of ag¥.
However, the court found that the student received and benefitted from transiticeseaad
only a satement of transition services was missih@.he court noted that “[i]t is important to
distinguish between the statement of transition services in the IEP and théprof/isansition
services.®® Similarly, in O'Toole v. Olathe District Schools Unified School District No.,233
the Tenth Circuit held there was no deniadadfAPE where the IEP stated that related services

would be provided “as appropriate” and the evidence showed that the student was not ever

®2 Docket No. 24, at 643.

®31d. at 999, 1177, 2893-900, 2902.
% \d. at 2412.

®589 F.3d 720 (10th Cir. 1996).
%1d. at 726.

®1d.

%8 d.

%9144 F.3d 692 (10th Cir. 1998).
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denied any related services sought fortheher parent$® The ourt noted, “While we do not
condone statements that related services will be provided ‘as appropriate,” Enaievhi
recognize that the District should specify in its IEPs the level at which suwebesawill be
provided, we hold that these technical irregularities did not produce . . . a violation of . . . the
IDEA." !

TheUrban andO’Toolecases both descrilsguations in whicla related service was not
well stated and yet was provided. The case at hand, however, is a situation in program
modification was stateget not provided The hearing officer gave deference to the professional
expertise of the classroom teacher who unilaterally chose not to impleméatamendment
in question. While some deference shouldjiven to teachers, the IEP is created by a team of
individuals with various areas of expertise and requires the classrodmritéaanplement the
components, even the ones that the teacher may not agree with or care to imgleMests
case, her IEeam meetings were attended by upwards of twenty individtidlse IEP process
cannot be trumped unilaterally by the person trusted to implement its provisions.

Every audiologist on record except for Mr. Shaw has recommended amplifiaation f
M.S. While hearing may be a strength MIS., this strength still describes a mild to moderate
hearing loss. A child with a vision loss, like M.Bwist especially rely upon hearing to
compensate for the lack of available visual informaffor. Norman, who saw M.S. on March

26, 2013, indicated that “[i]t is recommended that even a mild hearing loss be trehted wi

01d. at 707.

1d.

"2 Docket No. 24, at 2991.

31d. at 1117, 2893-900, PI. Ex. 140, at 3:57:50.
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amplification. [M.S.] could receive benefit from binaural behind-tea-hearing aids with her
hearing loss. She may also benefit from the use of an FM sy5tekir” Shaw’s opinion might
be given more deference except he, and others at USDB, appear to mMiBiadearing
loss”® Because experts can indicate only ta$. maybenefit from an FM systerit, is
difficult for the Court to determinehether thidDEA procedural violation caused substantive
harm to M.S., deprived her of an IEP, or resulted in the loss of an educational opportunity.
Unfortunately, M.S. is unable to communicaii¢h professional$o aid them in determining
whether thé=M system is of any assistandé&/e do know that M.S'‘can hear many
environmental sounds, but discriminating speech and its meaning is more diffidét ft
Ms. Erickson indicated that with amplificatidh S. could hear “all vowel sounds (and prolyabl
consonants)” while without it M.S. “should be hearing many of the consonants, and may be able
to identify some vowels in loudness levels of normal conversational sp€ech.”

USDB was required to take M.S.’s hearing loss into account once it was Khows.
cannot be expected to receamy educational benefit from her IEP if the team does not consider
and implement agreaapon supports that address her hearing loss. The original

recommendation was for M. receive hearing aids. The hearingr@mbmmendationvas

41d. at 2902.

> Some examples of USDB'’s downplaying of M.S.’s hearing loss include: M.S.’s 2011—
2012 IEP does not even describe the hearing losst 2388-902. USDB has described the
loss as being unilateral instead of bilateddl. Pl. Ex. 140, at 4:05:55. Additionally, USDB
referred to M.S.’s hearing loss as “negligibliel’ at 2236-38.

®1d. at 2895.
71d. at 2223-24.

8 Lamoine Sch. Comm. v. Ms. Z. ex rel. N353 F. Supp. 2d 18, 37 (D. Me. 2005)
(holding that IEP denied FAPE because all areas of learning disabled stusksus not
recognized in IEP).
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changed to an FM system because of concernd/lzatwould not toleraten-ear hearing asl
USDB did not try to use a hearing aid with M.S. nor did USDB include in MIESPsa program
to desensitize her ears so that she could wear hearing aids. Bdcausascognitive
impairmentsauism, hearing loss, and no usable vision, M.S.’s strength in her hearing must be
maximizedto obtain some educational benefit from her IEP.

Disregarding the use of the FM system for the 2011-2012 school year without gotifyin
M.S.’s mother significantly impeded M.S.’s mother’s opportunity to participate idebision-
making process regarding the provision of a FAPE to Nt.8lsoimpeded M.S.’sight to a
FAPE, andcaused a depration of an educational benefit to M.S. The Court finds that prior
written notice tavl.S.’s mother was required before the FM system could be discontinued and
the failure to utilize the FM system or notify the parent resulted in a ddradFAPEduringthe
2011-2012 school year. The Court will award M.S. compensatory educational servibes for t
violation.

4. Failure to Provide Written Notice Regarding Changes to the 2011-2012 IEP

Plaintiff claimsthat USDB failed to provide prior written notice regarding changes to the
2011-2012 IEP. The hearing officer did not find references in the record that charges wer
made to the 2011-2012 IEP, nor does this Court. Further, the Court finds that this issue was not
adequately briefedAccordingly, Plaintiff has failed to prove by a preponderance of the
evidence that there were changes madae 201-2012 IEP andhereforethe Court findghat

Plaintiff has not met her burden of proof on this issue.
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B. SUBSTANTIVE ISSUES

The United States Supreme Court has held that the “basic floor of opportunity’ provided
by the [IDEA] consists of access to specialized instruction and relatedesewich are
individually designed to provide educational benefit to the handicapped €hiki$tate need
not provide services “sufficient to maximize each child’s potenffal& school provides
FAPE as long as it has a procedurally sound IEP in place that is reasonaligtedlto enable
the child to receive some educational berf&fit.

1. Reimbursement of IEE Costs

The first substantive issue is whether USDB is obligateditoburse Plaintiff for travel
related expensancurred in connection with M.S.1&EE conducted by Perkina Massachusetts
duringMarch2012.

If a parent disagrees with an evaluation obtained by the district, a pasergéaqoast an
IEE at public expens&. The parents of a child with a disability have the right to select the
evaluators who meet agency critéffaOnce a parent requesin IEE, “[the public agency
must, without unnecessary delay, either file a due process hearing to shdasvehaluation is
appropriate or ensure that an IEE is provided at public expense unless the diavitstdates in

a hearing that the |IEE did not meet agency critéfia‘Public expense means that the public

" Rowley 458 U.S. at 201.

80d. at 198.

8 Thompson540 F.3d at 1148—49.
8234 C.F.R. § 300.502(b)(1).

81d. § 300.502(a)(1).

8 1d. § 300.502(b)(2)(i)gi).
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agency either pays for the full cost of the evaluation or ensures that thetiewakiatherwise
provided at no cost to the parent . .2°.”

M.S.’s mother incurred $1,198.80 in persot@dts related to the IEE conducted at
Perkins. She incurred $240.00 for lodging and $95®&B0ights®® The hearing officer denied
reimbursement stating that “[n]Jowhere in the statutory scheme does ieraquiblic agency to
reimburse the cost of necessary travel expenses, especially when the necessary services were
available within the community?*

The desire to have an IEE was thoroughly discussed in the September 20idelitte)
At that point USDB had placed a $2,000d3(® on the expensésr an IEE®® However, because
M.S.’s hearing loss had only recently been diagnosed, M.S.’s nibfiteissedt that meeting
the need to have a deafblind IEE rather than an IEE for blindness and autism. U&DB the
acknowledged that there were no deafbBpécialists in Utah who could conduct the IEE
because the Utah experts are all at USBBISDB noted that they would have to “add more to
the pot” to account for the deafblind IEE.To conduct the deafblind IEE from the list provided,

M.S.’s mother would have had to utilize an outstdte expertMarilyn Gensewho would

require transportation costs from Oregon. Her fee is listed as “$1,500 per dapydlis tr

81d. § 300.502(a)(3)(ii).

8 Docket No. 24, at 1445, 2848-52.
81d. at 42.

81d. at 2197.

8|d. PI. Ex. 138, at 4:46:00—4:47:30.
1d. PI. Ex. 137, at 4:48:12.
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expenses (airfarétansportation, lodging, meals}*” M.S.’s mother would also have had to put
together additional individuals to form a team to conduct a comprehensive |IEE asids.i&
not a speech therapist or an occupational therapist. Thus, the hearing officecomast when
he found that the necessary services were alailaltthe community.

USDB put together a list of qualified individuals who were capable of conductingsM.S
IEE.%? That document makes it apparent that becaubk ®fs complicated issues, an IEE, even
one conducted in Utah, would have exceeded the $2,000.00 cap provided by USDB. Based on
the information from the IEP meeting, the Court finds that M.S. could not have received a
deafblind IEE in Utah at the cost of $2,000.00.

USDB argues thad#l.S. and her mother’s travel expenses to Massachusetts were
unnecessary costs but does not acknowledge that travel costs, whether incuaregptwttM.S.
and her mother to Massachusetts or to bring a qualified team of experts to UtabateeMas.,
were a necessary and reasonable expense required to peersi\IEE. Moreover, USDB is
statutorily required to conduct a reevaluation of each student at public expenstnmery
years:?® USDB utilized the Perkins IEE foW.S.’sthreeyear reevaluation, ultimately saving
USDB reevaluation cost$.

The Court finds that USDB is required to reimburse M.S.’s mother for her out-oftpocke
expenses incurred in conducting M.SEE because the travel costs were reasonable and

justifiable and because tiRerkins IEE was also utilized as M.S.’s thyear reevaluatio.

%11d. at 2203.

21d. at 2197.

% See34 C.F.R. § 300.303(b)(2).

% Docket No. 24, at 608, 1916-17, 2585.

22



2. Appropriateness of the 2010-2011 and 2011-28P2

Plaintiff next argueshat the 2010-2011 and 2011-2012 IEPs were inappropriate for a
variety of reasons, includirtgat the sections that descrildeS.’s present level of academic
achievement and functional performance (“PLAAFP”) are deficteet)EPs are skidbased
rather than based on concepts, tiedIER failed to includdehavior strategiesnd appropriate
speech and language services. Plaintiff also argues that the IEPs were iraolecpate they
were composed of repeated and recycled goals that were not measurable andmcéaikait
to includetask analysis.

In creating the IEPs fdvl.S., USDB considered M.S.dassroom teacher’s inp].S.’s
mother’s input, the input of related services providers, assessments, and datavaitedote.

Her goals were individualized. The PLAAFPs adequately described M.S.’sofuaicti
performance, although they could have done more to address M.S.’s hearing loss. The
PLAAFPs described multiple methodologies including an object/symbol communisgitem,
verbal and physical prompts, braille instruction, and hand-over-hand techniques.

Plaintiff argues thal.S.’s goals should be concept-based. A school district has the right
to select a program for a speeeducation student as long as the program is able to meet the
student’s needs and the IDEA does not empower a parent to make unilateral deloeions a
methodology” Plaintiff's argument abdwonceptbased learning is a methodology argument.

Thereforg the IEP is adequate on this ground.

% Rowley 458 U.S. at 208 (finding that “once a court determines that the requirements of
the [IDEA] have been met, questions of methodology are for resolution by the)States
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Plaintiff argues that the IEP is inadequate becduse did not have a behavior
intervention plan (“BIP”) in her IEPs. M.S. has behavioral problesigh-as biting, pinching,
grabbing her head-and seklstimulatingproblems—including rocking and flapping hemar
However, there was testimony thatS.’s behaviors were infrequent and of a short enough
duration that the IEP team did not feel a BIP was necessary. While a BIP coziloelen
utilized forM.S., it was not required fok.S. to receivea FAPE because there was no evidence
presented that her behavioral probsaffected her receiving a FAPE.

Plaintiff also argues that aftét.S.’s hearing loss was diagnosed, her IEP should have
requiredhearing aidsM.S.’s 2011-2012 IEP needed to acknowledge M.S.’s recently diagnosed
hearing loss, but it did not have to acknowledge it by including hearing aids. While
amplification was recommendgithe testimonyrovidesthat, because of tactile defensiveness,
the decision to provide that amplification via an FM system was reasoratiyated to provide
M.S. with educational benefits. Therefaiteere wa no violation on this ground.

There is eme confusion about whether Mi18ceived all of her required service minutes
and whether her service minutes were adequate for her severe Me&ds 2009 IEP provided
M.S. with only twentyfive minutes of speech and language servogamonth, which the Court
finds to be inadequate for M.S.’s needs. Service times were carried over to M.S.’s 2010-2011
IEP; therefore she received only twetitye minutes a month of speech language services.
While inadequate in retrospect, these service minutes were develdperMeS.’s hearing loss
was known and therefore were adequate at the time they were developed.

After M.S.’s hearing loss was diagnosed, her IEP service times djesteal so that she

would receive sixty minutes a month of servibgsa speech languagathologist The issue is
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whether M.S’s servicemes were adequate for a child wihS.’s severe speech and language
needs.

An educational agency in formulating a special education program fealalell pupil is
not required to furnish every spakservice necessary to maximize the child’s poterial.

Given that M.S.’s speech and language training was to be direct and consultative, a
implemented across all environments, the Court finds MsBr\@ce times to be minimal, yet
reasonably calcutad to provide M.Swith some educational benefit

Finally, recycling goals year after year despitemore than minimal progress is an
indicator that a student may Henied a FAPE’ IEP “goals and objectives must be realistic and
attainable” and ithe IEP is not working “a reevaluation must be done so that the child can
obtain educational benefit in the futur&.”

Plaintiff's argument about using repeated and recycled goals for M.Slaescuh by the
fact that testimony by experts on both sidesvwsthatM.S. makes slow progress, such that
goals must continue to be reviewed and revidgdecause oM.S.’s slow progress, several goals
were similar yeaafteryear, although they often included different shertn objectives to assist
in meeting tle overarching goal. The goals, as written, are individualized and appropriate for
M.S. and tied to the PLAAFPs. M.S.’s IEPs, if implemented properly, were rdédgona

calculated to provid®.S. with educational benefit.

%1d. at 199.
% D.B. v. Bedford Cnty. Sch. B#08 F. Supp. 2d 564, 585-88 (W.D. Va. 2010).
%99 Am. Jur. Proof of Facts 3d 237 (2008).
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In light of the low threshold of what is required of an IEP in order for a studergdivee
some educational benefit, the Court finds that M.EERs were reasonably calculated fdiS.
to receive some educational benefit.

3. Implementation of IEPs

The third substantive issue is whether USDB failed to projpapiement the IEPs for
the twoyear period immediately preceding the filing of Plaintiffige process complaint,
therebyfailing to provide educational benefit to M.Blaintiff argues thal.S.’s dual sensory
loss was not taken into account by USDB. Plaintiff argues thatideatitled to tactile sign
language, consistent object cues, as well as the use of total communicatigresttateducate
M.S.

a. Materiality Standard

School districts should strive to follow IEPs as closely as possible, thoutiPbBAaloes
not require perfect adherence to a child’s IEP. To comply with IDEA, schootssatisfy the
procedural requirements of the Act and provide an appropriate education “in confwitimitgn
IEP.* Minor discrepancies between the services provided and the services called ét&# th
do not give rise to an IDEA violatiof?°

In addressing a claim challenging the implementation of an IEP, martg eppty a
materiality standard that requires onlpstantial compliance with an IEP. Under this
framework, a school is found to offer a FAPE, even when it fails to implement pastiand EP

as long as those provisions are not deemed substantial, and the student otherwise grakss pro

%920 U.S.C. § 1401(9).
1%v/an Duyn ex rel. Van Duyn v. Baker Sch. Dist.58P F.3d 811, 821 (9th Cir. 2007).
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on annual goal¥®* Stated differently, Plaintiff “must show more thademinimigfailure to
implement all elements of that IEP and insteadst demonstrate that the school board or other
authorities failed to implement substantial or significant provisions of the'fp.”

Other courts, however, have appliepea serule to implementation challenges, under
which a failure to implement any portion of an IEP denies a FAPHEhe dissent ivan Duyn
ex rel. Van Duyn v. Baker School Distraztvocates for this approach ting that

an IEP is the product of an extensive process and represents the reasoned

conclusion of the IEP Team that the specific measures it requires are necessary

for the student to receive a . . . FAPE. A school district’s failure to comply with

the speific measures in an IEP to which it has assented is, by definition, a denial
of FAPE!

The dissent further notes that “[jJudges are not in a position to determine which garts of
agreedupon IEP are or are not material. The IEP Team . . . is the entity equippeerininiet
the needs of a special education student, and the IEP represents [thathaéitemii’>

The Tenth Circit has not explicitly adopted either standard, but based on its reasoning in
other cases, appears to espouse the materiality stafil&f@ilhe materiality standard does not

require that the child suffer demonstrable educational harm in order to p@vaifailureto-

1911d. at 818;Neosho R-V Sch. Dist v. Claikl5 F.3d 1022, 1027 n.3 (8th Cir. 2003):
Hous. Ind. Sch. Dist. v. Bobby, R00 F.3d 341, 349 (5th Cir. 2000).

192Bobby R. 200 F.3d at 349.

193D D. exrel. v. N.Y.C. Bd. of Edud65 F.3d 503, 512 (2d Cir. 2006) (“IDEA does not
simply require substantial compliance; . . . it requires compliance.”).

194y/an Duyn 502 F.3d at 827 (Ferguson, J., dissenting).
1951d. (citations omitted).

1% O'Toolg 144 F.3d at 70Miller ex rel S.M. v. B. of Educ. of Albuquerque Pub.
Sch, 455 F. Supp. 2d 1286, 1312 (D.N.RQ06) (affirming a hearing officer’s order for
compensatory relief due to improperly implemented IEP where the IEgl ¢ail books on tape
yet these assistive technologies were not provided on a consistentdifdiH65 F.3d 1232
(10th Cir. 2009).
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implement claim™®” Rather, “courts applying the materiality standard have focused on the
proportion of services mandated to those actually provided, and the goal and import (as
articulated in the IEP) of the specific service that was withtiaf
b. M.S.’'s 2010-2011 and 2011-2012 IEPs

M.S.’s 2010-2011EP classifies her as a student with multiple disabilities including
autism and blindnes$? She requires a setting “with an appropriate functional academic
curriculum, close proximity instruction, a favorable ratio of student to stgéfoariate
therapies, and a strong behavioral support systéh‘She is nonverbal and uses a tactile
schedule systen** “[O]n occasion . . . she produces wdikce vocalizations which are then
reinforcedwith standard words™? This IEP describes her as being able to follow a toileting
routine well and being able to walk into the bathroom independently when she need§*to go.
She comfies with familiar one and two-step directions on a consistent bd8isder goals

include a communication goal of using an object/symbol communication system imatorbi

with verbal-gesture cues and grasping said system indepentf8atlselfcare goal to improve

197\/an Duyn 502 F.3d at 822.

1% \wilson v. District of ColumbiaZ70 F. Supp. 2d 270, 275 (D.D.C. 2011) (citifan
Duyn, 502 F.3d at 822).

109 Docket No. 24, at 2174.
104,
1111d. at 2175.

llzld.

113 Id

114|d.

1151d. at 2179.
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her independence by doing things such as eating with a utensil and wiping with a'f5pkih,

a languagarts goal to respond to three-step requeétShe also had an orientatianet

mobility goal to travel safely and efficiently in her school environni&ta, science goal to
independently prepare a simple sn&tknath goals to sort and organize objects independently
and to do a threpiece puzzlé?°and a reading goal to use tactile diséniation to explore

objects and taille symbols'**

M.S.’s 2011-2012 IEP describes her as a nonverbal student who uses sdaetiide
system, who communicates through body movements such as turning away, using sichple ha
movements, and reaching toward itelfflsM.S. uses babbling and simple gestdfésM.S.’s
goals include a commugation goal of using an objesymbol communid@on system in
combination with verbal and gesture cues to make requests within structureteacti/iSome
of the shortterm objectives includgrasping the communication system, demonstrating a
consistent response to indicate a delsaretivity or objet, associatingymbols with the objects

they represent, and inditing a desire to discontinue activitiighout incidents of aggressidf®

11814, at 2180.
1171d. at 2183.
11814, at 2182.
1191d. at 2184.
1201d. at 2185-86.
1211d. at 2187.

12214, at 2393.
123 |d.

124|d.

125 Id
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M.S. also had goals to improve her independence with self-care by using a spoon, a
napkin, soap, and brushing heeth!?® She also had goals to follow one-step and step-
directions and learn three new routes on the school cathpdésiditionally, there was an
objective for M.Sto use a tactile symbol to indicate her desire to use the restfdavhS. did
not meetany of the goals frorthe2010-2011 IEPeven though that IEP was implemented for
two years. Data does not appear to have been taken on the 2011-2012 IEP during the 2011—
2012 school year and progress reports were not sent home for the 201¢e281%

C. Failure to Provide a Consistent Communication System to MS

M.S.’s 2010 communication goal was to “use an object/symbol communication system in
combination with verbal-gesture cues, [to] grasp and hold objects from a comnumsgyastiem
with minimal physical and verbal prompts 4 out of 5 opportunities over 5 data sebgidey
2011."%° M.S.’s 2011-2012 IEP goal for communication was to “use an object/symbol
communication system in combination with verbal/gesture cues to make requésts/evithin
structured activities by September 201%'”One of the objectives for the 2010-20EP goall

was forM.S. to make “choices from a group of two options using tactile representations for

1261d. at 2395.
1271d. at 2397.
1281d. at 2395.
12914, at 758.

1301d. at 2179.
1311d. at 2975.
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preferred activities**?> One of the objectives for the 2011-2@al wa forM.S. to
“demonstrate association of symbol[s] to 10 different objects or activitiés.”

Despite goals to use an object/communication system, USDB teachers clengedt
cues forM.S.’s communication system every year between 2010 and’29Ms. Hollinger
testified that she used a pieceMbfS.’s diaper as the object cue for the bathroom but it was a
different cue from what Ms. Hadley used the year befStélhe following year Ms. Anderson
changed the cue to an empty toilet paper'r8liSimilarly, a bathroom switch was used in 2010
and in 2011 but then given to M.S.’s mother and so was not utilized during the 2012—-2013
school year?” The cue for lunch similarly changed from a spoon to a fork then back to a
spoon®*® USDB acknowledged the cues were changed because of staff chi@ines. had
one teacher (Ms. Hadley) for the first five years she was at USDB and thex Hdafksent
teachers between 2010 and 2013. This included four different teachers during the 2012—2013
school year alon&?

It is unclear why tactile signing was used inconsistently during the-2012 school

year. During the 2010-2011 school year, after learning about Meatmgloss, Ms. Hadley

1321d. at 2179.

1331d. at 2975.

134See generallydi at Pl. Ex. 138-41.
1351d. at 761.

13014. at 760.

1371d. PI. Ex. 140, at 1:57:17.

1381d. at 914, 2629.

1391d. PI. Ex. 140, at 1:58:28.

1401d. at 1997-98.
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began using thirtgifferent tactile signs with Ms**!* Ms. Hadley reported that M.®as
responsive to the tactile signing and was occasionally spontaneously sigamglaréses by the
end of the yeal?? Ms. Hadley testified that she left a binder of all communication signs for
M.S. with the new teachéf*®* However, Ms. Hollingeimplemented a new communication
system foiM.S., changed her object cuesgdasiscontinued the use of the thitactile signs that
Ms. Hadley had been teachifitf. While Ms. Hollinger failed to use any of the tactile signs
herself,she testified that some of thlssroomaides utilized the signs “sporadicall{*> When
asked if Ms. Hollinger worked on the tactile sign for “more,” a sign the school<MiS. has
worked on for years, Ms. Hollinger testified that M.S. worked on it “here and therné was

not a consistent thing*® Ms. Hollinger testified thatl.S. has not shown an aptitude for tactile
signing and does not maintain the signs taught to her. However, Ms. Hadley indicakdbtha
showed an aptitude for tactile signing as soon as Ms. Hadley was informed afhéa8ihg

loss and began implementing tactile sigflsMs. Hearn reémplemented tactile signing the

beginning part of 201%*®

111d. at 914, 2855.

121d. at 2855-78.

1431d. at 915-16.

1441d. at 759, PI. Ex. 138, at 40:05-42:10.
51d. at 760, 882.

1%1d. at 875.

1471d. at 911.

181d. at 1985.
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USDB admits that it “probably would have been better to keep the same syhibols.”
Despite the changes M.S.’s objecfsymbol communicatiosystem and visual cues, and
discontinuing tactile signs during 2011-2012 school year, USDB insists there has been no
violation of IDEA because the educational method of using visualstagsd theame*°
When asked why the symbols changed when M.S. needs repetitions to learn, Ms. Finch stated
that “the symbol [usedjoesn’t matter because [Bl1] is understanding the oral
communication.*®* However, ®en if M.S.’s hearing is sufficient to receptively receive
language, the record demonstrates sgatbols still matter for M.S. to develop expressive
language.

Susan Patten (USDB lead teacher specialist for deafblind servicesgdetsti#t M.S.
neededo have meaning to respond to informatfohMs. Patten gives the example of a
command for M.S. to put her feet down. Because M.S. knows what is required of her, she puts
her feet dowrt>® The problem then with Ms. Finch’s assessment that M.S.’s symbols do not
matter because M.S. understands oral communication is that M.S. cannot expregelangua
orally. Linda Alsop (Plaintiff's expert and director of deafblind prograntk@SKIHI institute

at Utah State University) testified thegn language is importafdr students who cannot

1491d. PI. Ex. 140, at 1:58:28.
1501d. PI. Ex. 140, at 2:29:37.
1511d. PI. Ex. 140, at 2:32:44.

1521d. at 1684.
153 |d.
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express themselves using oral communicatierause ibelps studentsbe expressive
themselves**

Observers in the classroom cite other implementdtilures. Cheralyn Creer
(Plaintiff's expert and coordinator afprogam for transitioragedblind youth) recounts that
during her observation of M.3JSDB staff askedV.S. if she wanted to jump on the trampoline
or swing, yet provided M.S. with a communication board that allowed her only a yes or no
responseé>® Ms. Creer ¢stified that when she observed M.$l@ssroomM.S.’s
communication device was often out of M.S.’s reach and then only handed to her when an aide
wanted a response from Hef. Ms. Alsop similarly testified that she never saw a calendar
system, voice output choice board, or other techno cues being used &ith M.

Although parents do not have the right to dictate methodology, methodology was not
changed. It was the implentation of M.S.’s methodology that was not consistepésformed
Because oM.S.’s need for consistency, and for both receptive and expressive communication
skills, M.S.’steachersvere required to make efforts to continue the use of the same
communicatn cuesand to continue using tactile signs coupled with voice. Taken alone, this
implementation problem poses onlda minimidailure to properly implemer¥l.S.’s IEP but is

more concerning wheall implementatiorfailures are considered the aggreda.

141d. at 955.

19514, at 1387.

1014, at 1386.

1571d. at 133940, 2894-900.
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d. Failure to Provide Consistency Across Environments

Despite testimony théfl.S. needed consistency across all environments, M.S.’s mother
did not know and was never trained in how to use M.S.’s communication cues at’Aome.
M.S.’s mother requested consultative speech and language parent traihonggralt SDB’s
speech language pathologist testified that she never provittéd\t.S.’s program was also not
consistently implemented in the residial program. Trena Roueche (USDiBector of
residential servicggestified that dorm staff had been using tactile signs Mith. for the past
seven years, but M.S. does namember the sign's? Her testimony is seemingly contradicted
by written instructions sent to dorm staff on October 27, 2012, instructing them to begin usin
five particular tactile signs with M.1°* Ms. Roueche also did not have any data on M.S.’s
progress with tactile signs and the total communication approach the residgnte@ssclaims
they were implementing, althoughe admits data would be necessary to know whether tactile
sighing has been effective for.81'°> Object cues were also not used at all in thendat least
up until September 201'#* At the September 2011 IEP meeting, dorm staff admitted, “We
didn’t have any cues. | didn’'t know that there even were any cues used in theoaas$hat

information wasn't relayed to ug®

1381d. PI. Ex. 138, at 41:35.
1591d. at 1760.

18014, at 2001.

1%11d. at 2611.

1821d. at 2012-14.

1831d. PI. Ex. 138, at 42:10.
164 |d.
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Ms. Lasater testifiednd the hearing officer fourttiat the residential program is a place
that students live so that they can access their educational environment dudag'fieBut
when pressed, she agreed that the residential program shauilizled to implement IEP goals
andemploythe same methods dgetchild receives during the d&f. Taken alone, this may not
be significant, but coupled with the other implementation probtiuring the 2011 year, that
nobody from M.S."dEP team provided training for residential staff &hdb.’s mother s
problematic, because it limiteéte consistency available k.S. This is particularlytroubling
becausé/.S. needs thousands of repetitithsind consistency to learn. This needed
consistency across environments is one of the benefits of a residential $8heof.the
benefits of the Perkins program is that M.S. would receive consistency in all ensirzam
Because of M.S.’s need for consistency and repetitng jriplementation problem poses a
material and substantitdilure to properly implemer¥l.S.’s IEP.

e. Failure to Implement All Speech Language Pathology Services

“A school district’s failure to provide the number of minutes and type of instructi
guaranteed in an IEP could support a claim of material failure to implemeBPahf M.S.’s
2010-2011 IEP provides for 25 minutes of speech language pathology services pefmonth.

M.S.’s 2011-2012 IEP does not provide for speech language pathology service minutes, but Ms.

1851d. at 7.
16614, at 735-37.
1871d. at 1713.

1%8N.D. ex rel. Parents Acting as Guardians ad Litem v. Haw. Dept. of E&Q@F.3d
1104, 1117 (9th Cir. 2010).

1691d. at 2171.
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Finch (speech language pathologist for USDB) testified that she was tdgsoiy minutes per
month of speech language services to M.S. dutiag011-201Xchool year ™

The hearing officer found thae could not determine if M.Seceived all of her speech
service minutes during the 2011-2012 school year. There is also confusion over how much of
M.S.’s speech language therapy was provided as direct séfvice.

Ms. Finch testified that she provided direct and consultative servicesStt#Direct
services are provided directly to the student while consult services are pravatbdrtservice
providers so that everyone in her educational environment is taught to work with M.S.
throughout the day’® However, in the October 2012 IEP meeting, Ms. Finch indicated that she
did not keep speech language data because she was only a consultative therapist who provided
M.S. no direct services at dil* The number of service minutes was left blank on M.S.’s 2011
2012IEP because the IEP was never finaliz&d.

The Court finds that USDB was obligated to provide Mufih sixty minutesof speech
language direct and consultative therapy per month dthe2011-201Zchool yearbased on
Ms. Finch’s testimony. The therapist contact list indicatesMh@t only received a partial

amount of speech language services for four of the nine months during the 2011-2012 school

1701d. at 1726.

1711d. at 1756—67. In the hearing Ms. Finch testified that she provided direct and
consultative services but, in the October 2012 IEP meeting, Ms. Finch indicateldetwatly
provides consultative services to M.[8. PI. Ex. 140, at 2:08:14.

1721d. at 1709.

131d. at 628, 1742.

1741d. PI. Ex. 140, at 2:08:14.
1751d. at 2970.
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year!’®showing M.S. was deprived of seventy minutes of speech language services during that

year’’

There is also a question about how much of the speech language services weed provid
directly toM.S. M.S.requiresdirect speech language servi¢€5.USDB was aware that Ms.
Finch preferred to provide only consultative services. A December 11, 2022 f'om Ms.
Hearn to Ms. Lasater acknowledged that Ms. Finch was required under the 2012-2013 IEP to
provide direcservices taV.S. Ms. Hearn wrote¢‘Communication being the top issue for
[M.S.,] this should be direct. [Ms. Finch] prefers consult with all our students, but cages
she needs to be direct’® Ms. Finch indicated in the October 2012 IEP meetingsha was
only there to consulft®

Based on the above, the Court fikdatM.S. did not receive all of her speech language
services minutes during the 2011-2012 school year and that Plaintiff has shown by a
preponderance of the evidence that M.S. did@cgive direct speech language servicdss T
implementation failure, taken alone, constitutee aninimudailure to implemenM.S.’s 2011-
2012 IEP.

f. Regression
In determining whether an IEP was implemented appropriately, courts aonbielbe

there was regressiodowever, the materiality standard does not require that a child suffer

17%1d. at 3386-96.

177 |d.

1781d. at 1087-88.

1791d. at 2650.

801d. PI. Ex. 140, at 2:04:14.
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demonstrable educational harm in order to preVait{T]he child’s educational progress, or
lack of it, may be probative of whether there has been more thamoa shortfall in the services
provided.™8?

The hearing officer found that there was no IDEA implementation violatiorubedd.S.
made progress in the areas of orientation and mobility antdalliskills including toileting,
cooking, and eatin®® Thehearing officer did not note any progress in the areas of receptive
and expressive speech, language, or communication. Moreover, given M.S.’s May 20%1 end-
year evaluations and the testimony of Ms. Hadley, there is a strong postibiliM.S.has
regressed in the areas of language and communication, the exact same areas where the
implementation failures occurréft USDB wants the Court to dismiss Ms. Hadley’s progress
reports because of testimony that Ms. Hadley was prone to overstate herssprdgness.
However, there was also testimony that Ms. Lasater and Ms. Hearn reviesvethtley’'s
reports to ensure they were accurate before sending them'ffoffteerefore, theCourt finds
Ms. Hadley’s end-oftear progress report to be an accurate measieSfs abilities in May
2011, and supports the finding that M.S. regressed.

Moreover, the Utah Alternative Assessment (“UAA”) supports a finding th&t ihas

regressed as well. The UAA is the test that USDB is mandated to administer toddstadbdats

181\/an Duyn 315 F.3d at 822.
18214.

183 Docket No 24, at 50.
1841d. at 914-15.
1851d. at 1972.
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to measure their progress and mastery on their special education®§die. UAA test scores
also demonstrate thit.S. has regressed in multiple ard856.M.S.’s 2010 UAA indicated she
scored at the highest level of proficiency (Level 4, “suligtéihin responding to familiar two
step request®® That means thatl.S. received three correct trials tested by different people,
making different requests, in different settirtts.However, in M.S.’s 2011 UAA, which tested
the same goal of following familiar twstep requests, she received the lowest possible score
(Level 1, “minimal”) proficiency, meaning she “is not yet proficient on soeed standards and
objectives of the Curriculum in this subject. The student’s performanceatesliminimal
understanding and application of key curriculum conceifsThe UAA notes show that M.S.
was able to follow two separate one-step instructions but nsteporequests’ During the
2012-2013 school year, USDB continued to work on teaching M.Sstepadiredbns**? In

2010 and 2011, M.Seceived a Level 3 “Sufficient” rating on her math goal of sorting objects
based on two or more attributes. M.S.’s 2012 sorting goal was simplified to sorting dlyject

only one attributé®® The Court finds M.Sregressedn key areas during the 2011-2012 school

year.

%1d. at 620

1871d. at 2163, 2228-33, 2588.
1881d. at 2163.

189 See idat 2231,

191d. at 2233.

19114, at 2232.

1921d. at 3266.

1931d. at 2163.
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g. Implementation Conclusion

As to the 20102011 IEPthe Caurt finds it was properly implemented. Ms. Hadley
tried multiple approaches and was willing to try new approaches when M.S.’sghesasn
became known. Ms. Hadlegstified that she used multiple strategies appropriate for children
with M.S.’s disabilities. She testified that she implemented tactjtersy as soon as she became
aware of M.S.’s hearing loss and M.S. made progress on her IEP goals duriregathi#t y

However, gven the above, the Court finds the 2011-2012 IEP waproperly
implemented. &ken alonesome othese implementation failesarede minimusbut together
the failures are material and substantial. USDB failed to utilize an FM systksd téaprovide
a consistent and repetitive object cue system, completely disregarded tauitilg, sigdfailed
to document sixty minutes speech language servicesMd&. each month. Moreover, USDB
cannot document th.S. received any direct speech language pathology senit&BB also
failed to train residential staff amM.S.’s mother on the object cues that were being used o tha
M.S. could access communication in all her environments.

Taken together, these implementation failures during the 2011-2012 school year are
substantial and materiaDuring that same period of timkl.S. regressed in her abilities to
communicate vidactile signs, sort objects, and comply with tgtep requests. Therefore, the
Court finds M.S. was denied a FAPE due to the previously detailed implementatiogsfailur
during the 2011-2012 school year. The Court will order compensatory educatiorcdssewi

these implementation failures.

1941d. at 911.
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4. Deafblind Classification

Plaintiff next argues that USDB failed to properly idenhfyS. as deafblind and failed to
utilize dual sensory loss strategieMrS.’s post-2010-2011 IEPs. Deafblindnessans
“concomitant hearing and visual impairments, the combination of which causes sueh seve
communication and other developmental and educational needs that they cannot be
accommodated in special education praggaolely for students with deafness or students with
blindness.**®> The hearing officer found that M.S. might technically be considered deafblind
under Utah’s definition of deafblint?® The hearing officer also considered M.S.’s autism
diagnosist®” M.S.’s mother argues that the autism diagnissisispect because it occurred prior
to knowing that M.S. had a hearing loss.

Some experts believe that “dea@indness coupled witfa cognitive impairmentis a
generallyrecognized exclusionary criteria in autism diagnosis because thbloheband
[cognitive impairment] make the student present as an autistic ¢Aild[T]he IDEA’s
language makes the actual needs of the child more important than any formadti@siof a
particular disability’**® However, the Teth Circuitfinds the eligibilitylabel to be a relevant

factor in IDEA analysig®

195 Utah Admin. Code R277-800().
19 Docket No. 24, at 52.
1971d. at 6.

19 Millay v. Surry Sch. DeptNo. 1:09€V-411-JAW, 2010 WL 5288191, at *23 (D.
Me. Dec. 8, 2010) (unpublished opinion) (summarizing testimony from abtladfiess expert).

19Bell v. Bd of Educ. of Albuquerque Public ScNo. CIV 06-1137 JB/ACT., 2007 WL
5991062, at *23 (D.N.M. Nov. 28, 2008).
200
Id.
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All parties agree tha#l.S.’s needs should drive services, not the label of her disabilities.
The hearing officer noted that “it may be argued [WBS.] could technically qualify under the
Utah definition of deafblind, focusing on a ‘label’ is clearly less importamt theusing on
appropriate individualized services for [M.S%* The hearing officer also noted that a particular
label assigned to a child does not drive services, goals, or placesdsitdres. Even so, Steve
Noyce(superintendent aiSDB) stated that “one of the things we do is provide a deafblind
specialist for every [deafblind] child® Leslie Buchanan (director of deafblind services at
USDB) also testified that “[the supports thae available in Utah are more extensive and
expansive than any state in the nation. Each child who is identified deafblind in eurastdlhe
support of a trained deafblind specialist, which cannot be said about anyplac®’elds.”
Buchanan also noted that deafblind students in Utah have the support of communication
intervenors’® Finally, Mr. Noyce also testified that once he became superintendent of USDB
he talked with staff and overwhelmingly they indicated they “wanted tb t&atdren who were
blind and visually impaired. And they felt like what they were doing was priynsgilvicing
children with severe disabiliti¢$>> He continued, “They were multidisabled children with
intellectual disabilities or autism or orthopedic disabilities and [the staff] felt likevilres ill

prepared to provide services to those children and it's not what they got in the fied¢f for

201 Docket No. 24, at 54.
20214, at 1889.
20314, at 1660.

204|d.

20514, at 1885.
206 |d.
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Considering the testimony listed above, M.8isability classification may, for all intents and
purposes, drive M.S.'servicesgoals, and placement decisions.

M.S.’s IEPs must take into consideration her current level of functioning. Wtfdes
functional hearing is purportedly good, additional observation is warranted, and ivil8.te
moderate hearing logsnnot be discountedHer dual sesory loss is complicated by her
cognitive impairments and autism, and while the exact limitations of each disabilitjaitiso
is unknown, the combination of disabilities has adversely affected MeSéptive and
expressive communication and impaired her ability to develop language skills. Ge&vabdve,
the Court finds that M.S.’s dual sensory loss must be taken into account in her IEPs but finds he
classification asnultiple-disabled to be appropriate.

5. Placement at Provo School District

The next substantive issue is whetR&8Dis an appropriate placement fdtS. The
hearing officer found that PSD was not an appropriate placement because M.$teesde
one-on-onenstruction to learrand benefitsrbm the low students-teacher ratio she receives at
USDB?®’" The hearing officefurther found that PSD was not the least restrictive environment
(“LRE").

The IDEA requires that children be educated in the LRE. The IDEA provides,

[T]o the maximum exterdppropriate, children with disabilities . . . are educated

with children who are not disabled, and . . . removal of children with disabilities

from the regular educational environment occurs only when the nature oryseverit

of the disability of a child isuch that education in regular classes with the use of
supplementary aids and services cannot be achieved satisfaforily.

297|d. at 56.
20820 U.S.C. § 1412(a)(5).
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The LRE test in the Tenth Circuit requires courts to “(1) determine[] whetheration in a

regular classroom, with the use opplemental aids and services, can be achieved satisfactorily;
and (2) if not, determine[] if the school district has mainstreamed the child to d@auma

extent appropriate®®® Plaintiff, as the party challenging the IEP placement, bears the burden of
proof in challenging the IEP team’s placement deci$idn.

Plaintiff argues that a change to PSD is inappropriate because of the reduséovices
available taV.S., because the increase in classroom size and classroom noise, and ldeSause
will lack direct and meaningful communication with her peers. M.S.’s mother and Drs Eva
(licensed school psychologist and former teacher of students with visual iraptarwho
offered a consultation report for Plaintiff) did not find the PSD classs@appropriate foM.S.
due to higher studemo-teacher ratio and the crowded classrdomM.S.is currently educated
in a classroom of five students with a teacher and two aides. The PSD classrdwsiveat
eighteen students and one teadi&’WhenM.S.’smother visited the PSD classroom, she
became concerned that she did not see sign language or symbol communication beiftf used w
the student$™® During the February 2013 IEP meeting, a PSD representative also voiced

concerns about the decrease in support that would be availabl& f6*M.

209 Nebo Sch. Dist379 F.3d at 976.

219 30hnson ex rel. Johnson v. Indep. Sch. Dist. N824 F.2d 1022, 1026 (10th Cir.
1990).

21 Docket No. 24, at 1454, 2891.

2121d. at 2070-71.

213|d. at 1454.

214|d. at 54 (Hearing Officer's May 10, 2013 Order).
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USDB contends that PSD’s pdetering program will be made availableNbS. so that
she could work with trained peers and those same non-disabled peers would also accompany
M.S. into the mainstream school settitogprovide her suppoft:> More specifically, Ms.
Buchanan described the socialization opportunities WMdbld receive at PSD as “socialization
[that] extends beyond the classroom. So as the kids are . . . moving about in the halls gand things
they'll seetheir peer tutor friends and they’ll say hi to them. They're involved in assesrasid
in promsand all of those kinds of things™

The hearing officer concluded and the Court agrees that “it is hard to s¢kl&jwvill
be able to interact with h@ondisabled peers®’ It is also hard to see how a child who has no
expressive language skills, iBral, has hearing loss, ameéeds consistency to learn, will be able
to benefit from a peeutoring program at a mainstream high school. Much hasrnhade about
PSD’s ability or inability to educatd.S. The appropriate question is not whether PSD can
provide some lower level of support for M.S. but whethexdaictionin the level of support is
appropriate foM.S. M.S.needs to be where she can regéntensive services that include one-
on-one instruction. Given that she has regressed in key sueasereduction in the level of
support is not appropriate.

The hearing officer also determined thalva$§. approaches sixteen, the age of transition,
being close to her home community and family would be beneficial to her. It ibétugeing
educated at PSD would allow M.S. to be in her home community and to spend more time with

her family. Even considering the age of transition, the hearingeoffalled the placement

215 Docket No. 26, at 19.
216 hocket No. 24, at 1605.
2171d. at 56.
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change to PSD “premature at beSt”Moreoverwhile proximity to a school near one’s home is
a consideration of what constitutesldRE, so is the need for direct and meaningful
communication with her peefs? Any setting that does not me¥tS.’s communication needs is
not the LRE?*° The administrative record illustrates that placement at PSD will notvh&ets
needs because of her intense communication needs and her need for consistencyeaofiigh rat
repetition, one-on-one instruction, and direct and meaningful communication with her peers and
teachers. fie Court finds that Plaintiff proved by a preponderance of the evidence that PSD is
not the appropriate placement for M.S.

6. The 2012-2013 IEP

Thenext substantive issue is whether USDB failed to propose an IEP for the 2012—-2013
school year that is reasonably calculated to enable the student to receiveordubatiefit.

The testimony showed that in creating appropriate goald f6r, USDB consi@red the
IEE recommendations as well as the IEP team’s input. Howevd? #&FP plays loose with
semantics when it states that several audiologists agred.tBas hearing is adequate for speech
and language needdl.S.’s 2012—-2013 IEP inaccuratelptes that “[aJudiologists from Primary
Children’s Hospital (Audiologist, Nancy Hohler), Perkins (Audiologists ElleemBnan and
Vicki Wilson), and USDB (Audiologist, Rob Shaw), agree that [M]$earing is adequate for

speech/language need$? In fact, Dr. Hohler's report does not say tHatwhich Mr. Shaw

218 Id

2191d. at 1674, 1770, 1922-23, 2013.
2201d. at 1770.

?211d. at 3010.

222|d. at 2194-95.
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admitted in his testimon$?> Moreover, the Perkins audiologistescribeM.S.’s hearing as
being adequate for “her communication needs” in a total communication enviromdent a
adequate for “speechaeption in at least one e The Perkins audiologists do not address
expressive speech, receptive speech in the left ear, or the impa&.@f vision loss on her
hearing?®® Given that the PLAAFP determines goals, in the future MEB.AAFP shouldbe
revised to more accurate®ecountor M.S.’s hearing loss. However, the Court finds that M.S.’s
goals have not been impeded because of the PLAAFP’s inaccuracy.

M.S.’s 2012—-2013EP addesses M.S.’slual sensory loss by providing Mith the
services of a deafblind speciafé? by using hand-under-hand signiffg,and providing that
M.S. will communicate via a consistent sign, gesture, or voice output déVidde 2012—2013
IEP also includes severdual sensory teaching techniques including tactile signing, voice output
devices, object cues, verbal cues, physical prompts, hand-over-hand instruction, hand-under-
hand instruction, and an object calendar systéntf implemented consistently, tt2912—-2013
IEP is reasonably calculated for Mt8.receve educational benefit. The results of the Perkins

IEE were considered by USDB, which is all that is required of the agéhdherefore the

223|d. at 661—62.

2241d. at 2533.

225 |d.

2281d. at 2697.

271d. at 3288.

228|d. at 2711.

22|d. at 2696—722.
23034 C.F.R. § 300.502.
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Court findsthatM.S.’s 2012—-2013 IEP is reasonably calculated to enablet®r8ceive an
educational benefit.

7. Residential Placement at Perkins

The last substantive issue is whether a residential placement at Perkinspsopniae
placement in the LRE. The United States Supreme Court has held that placemenaite a pr
school can be appropriate relief under the &ttThe hearing officer agreed that Perkins is a
fine school with experienced and capable staff and agreeltBatould reeive an appropriate
educatiorthere. However, because he hellAPE had been provided to M.&.USDB, the
hearingofficer held that the question of whether Perkins is an appropriate placementREhe
for M.S.is a moot issué* Because this Court has held that Mh&s beemlenied a FAPEue
to IEP-implementation failures during the 2011-2012 school year and lgettesEM system
wasdiscontinued without notice to M.S.’s mothd#re issue of placememntust be addressed.

Rather than orderspecificplacemat, the Courwill require particular educational
compensatory services to be offered to M.S. M.S.’s IER tem then determine placement at
an appropate residential school that wpkovide her with the services orderethis way,
M.S.’s IEP team, the people most familiar with M.S. and with USDB'’s serweesidetermine if

USDB or Perkins is an approprigicement for M.S.

231 5ch. Comm. of Burlington v. Dep't of Edug71 U.S. 359, 369 (1985).
%2 Docket No. 24, at 61.
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IV. COMPENSATORY EDUCATION

“[Clompensatory education involves discretionary, prospective, injunctivé cedited
by a court to remedy what might be termed an educational deficit caused by atoedilic
agency’s failure over aiven period to provide a FAPE to a studefit”Compensatory
education is an equitable remedy fashioned to fit an individual student’s needs; siods see
a surrogate for the education that the student should have received during periotdsuBE
was inappropriate such that the student was denied a EAPEompensatory education should
be fashioned to provide ‘replacement of educational services the child should levedrac
the first place.”*® Compensatory education is a “flexible approash&rein “some students
may require only short, intensive compensatory programs targeted at specifiogroble
deficiencies. Others may need extended programs, perhaps even exceediog Hamur
replacement of time spent without FAPE® The Court’s goal in awarding compensatory
education should be to “place disabled children in the same position they would have occupied
but for the school district’s violations of IDEA® Compensatory relief should endeavor to put
the student in a situation similarwdere the student would be had the student received

FAPE %%

233G, ex rel RG v. Fort Bragg Dependent ScB43 F.3d 295, 308—09 (4th Cir. 2003).

234 Dracut Sch. Comm. v. Bureau of Special Educ. App@alsF. Supp. 2d 35, 55 (D.
Mass. 2010)diting C.G. v. Five Town Comm. Sch. Di&t13 F.3d 279, 290 (1st Cir. 2008)).

233 Bell, 2008 WL 5991062, at *35 (quotirReid v. District of Columbia401 F.3d 516,
518 (D.C. Cir. 2005)).

236 Reid 401 F.3d at 524.
23" Wilson 770 F. Supp. 2d at 276.

238 See Be|l2008 WL 5991062, at *35 (holding that fifteen months of compensatory
education is appropriate to remedy a fifteeanthdeficiency in receiving FAPEWoodsv.
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The parties agree that if M.S. were denied a FA#PE would need intensive services to
remediate for the time she waenied a FAPE®*® M.S.’s 20112012 IEPwas improperly
implemented and denied her a FAPE. The Court notes it was not until February 4, 2013, that her
20122013 IEPwasimplemented. For that reason, the Court will Order that M.S. is entitled to
an academic yeanda-half of compensatory education, the period of time M.S.’s 2011-2012
IEP was being implementéd®

M.S. will be enrolled in a classroom at a residential program with a teawhstadf who
specialize in teaching dual sensampaired children where she will be provided a minimum,
with all of the services outlined in h2912—-2013EP as well as the following cqmnsatory
educational servicest USDB expense

(1) Provide M.S. with a total communication approach that requires instructors to
simultaneously voice, use tactile signs, and use gestures as well as @pitalevice and
object choice board. These approaches are to be used consistently and repeatedly i
environment that allows for significant one-on-one instruction. All people involviedvivi.
shouldstrive touse clear, consistent, and accurately formed signs paired with clear spoken

language and meaningful object cues.

Northport Pub. Sch487 F. App’x 968, 978 (6th Cir. 2012) (upholding a 768-hour
compensatoryducation award because the studemtindow of opportunity © become
usefully literate ha[d] begun tos¢€').

239 seeDocket No. 24, at 1159, 1195, 1922, 2899.

240 An academic year typically includes forty weeks of instruction. M.S. treres
eligible for sixty weeks of compensatory services.
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(2) Provide M.S. sixty minutes per week of direct services from a speech language
pathologist, who is proficient in tactile sign languade addition, provide M.S. sixty minutes of
consult speech language pathology services per month.

(3) Provide M.S. withtactile desensitization trainingith the goal of allowing M.S. to
receive hearing aidss soon as possible. The training should ogntit M.S.’s tactile
defensiveness allows M.S. to receive hearing ald® school where M.S. attends will be
encouragedo utilize an FM systerand take data on its efficacy so that M.S. can benefit from
amplification while the tactile desensitizationitring is occurring.

And (4) Provide a combined total of sixty minutes per month of trafoingesidential
staff andM.S.’s family in the educational and behavioral methods the school employs with M.S.
so thatall services providers, residential stafhd M.S.’s family can stresto utilize the same
methods.

V. CONCLUSION

Based on the foregoing, it is hereby

ORDERED that USDB’s Motion for Judgment on the Administrative Record (Docket
No. 26) is DENIED. It is further

ORDERED thatv.S.’s Motion for Judgment on the Administrative Record (Docket No.
25) is GRANTED IN PART AND DENIED IN PART It is further

ORDERED that.S.’s IEP team is directed to meet within thirty Y8@ys of this Order
to establisranupdated IERor M.S that is consistent with this Order.

The Qerk of Court ishereby directed to close this cdsghwith.
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DATED this 28" day of August, 2014.

BY THE COURT:

T/e(fSte rt
Uni tates District Judge
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