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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

DENNIS J. ALTER and WILLIAM A.
ROSOFE

Plaintiffs,

MEMORANDUM DECISION AND
Vi ORDER ON PENDING MOTIONS

FEDERAL DEPOSIT INSURANCE
CORPORATION; FEDERAL DEPOSIT
INSURANCE CORPORATION, as receiver | Case No2:13-CV-456TS
for ADVANTA BANK CORP.; and
FEDERAL DEPOSITINSURANCE
CORPORATION, in its corporate capagity

Defendants.

This matter is before the Court on Defendant Federal Deposit Insurarpz a&ion’s
(“FDIC”) * motions to dismissr transfer Defendant FDIGas filed two motion#n its
corporate capacity (“FDIL") and one motion in its capacity as receiver (“FERQ for
Advanta Bank CorporatioffAdvanta”).> For the reasons discussed more fully below, the Court
will deny Deferdants’ motions to dismiss transferand will stay this matter pending resolution
of the parties’ claims before ténited States District Court for the Eastern District of

Pennsylvania.

! Defendant FDIC moves for dismissal in multiple capacities. For this reasdfDtfe
is referred to throughout this memorandum as FDIC-C and FDIThe two entities jointly will
be referred to either as FDIC or Defendants.

2 SeeDocket Nos. 19, 36, 38.
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. BACKGROUND

Plaintiffs Dennis Alter and William A. Rosoéffre former officers and managing directors
of Advanta. Advanta is a bank that was incorporated under Utah law. Plaintiffstai¢ge
Advanta was headquartered out of, and maintained its core of operations in, Draper, Utah.
Plaintiffs reside in Pennsydnia. Defendant FDIC is an agency chartered by federal law with,
among other duties, administering the Federal Deposit Insurance Act daddha bank
deposit insurance system. FDIC-R was appointed as receiver for Advanta on dvatobul 9,
2010. This action arisefom Advanta’s financial failure.

The parties present conflicting versions of the facts that give rise togpigeli In their
Amended Complaint, Plaintiffs allege that the FDIC destroyed Advanta andrhbarieed on a
shameful campaign to blame [Plaintiffs] for the failure of [Advanta].'Defendants contend that
Plaintiffs hastened Advanta’s downfall by increasing annual percentageorafAdvanta’s credit
card customers, causing many of those customers to close their accounts 1@ oéfault.

Prior to 2007, Advanta was a leading issuer of credit cards to small businesses. The
financial downturn in 2007 had a negative impact on Advanta’s small business customers. As a
result, Advanta’s customers began to default on their credit obligations. Suchsdéfieturn,
had a negative effect on Advanta.

In 2008, Plaintiffs expanded Advanta’s repricing practices to “refleataimdly

increasing risk in its portfolio™ Repricing is an industry term that simply signifies élstion

% Docket No. 24.
* Docket No. 31, at 5 (citing Docket No. 24, at 11-14).
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taken by a creditor of raising the interest rate for a customer whose taieditisas deteriorated.
According to Plaintiffs, in 2008 alone, repricing generated over $200 million in inotahmet
income for Advanta.

Despite this additional scome, by 2009, Advanta was in dire straits. At that point,
Plaintiffs proposed a plan to further limit Advanta’s credit losses and maximineatse.

Plaintiffs proposed to cease funding Advanta’s securitization trust, whiclveddbie majority

of Advanta’s credit card receivables. This lack of funding would put the trust into early
amortization. Early amortization would cause the amounts owing on the credit card
receivables-now converted into bonds—to become due. Advanta would then shut down all
existing credit card accounts by canceling charging privileges andgsarthe senior bonds
back at a discount. According to Plaintiffs, if the bonds were later paid in full, Adwandd
make a substantial profit, sufficient to fund its recovery.

Plairtiffs allege that they proposed the plan to the FDIC, because without the FDIC’s
approval, the plan could not move forward. Plaintiffs further allege that after nainths
negotiations, the FDIC promised to cooperate with and not oppose the plan. Advanta’s board of
directors also vetted and approved the plan at a board meeting.

Advanta set the plan in motion by allowing the trust to go into early amawhzati
Advanta then began buying bonds back at a discounted rate. Advanta also shut down all of its
existing credit card accounts by cancelling charging privileges. Plaiatifige that, at that
point, the FDIC breached its agreement with Plaintiffs to allow the plan to goréband

actively opposed the plan by preventing Advanta from purchasing the bondsHiaikiffs



allege that, as a result, Advanta failed, Advanta’s parent company ddudarediptcy, and
Plaintiffs lost their jobs and suffered financial losses.

The FDIC subsequently initiated an investigation into Advanta’s repricinggasc On
June 24, 2009, the FDIC and Advanta reached a settlement agreement embodied in a document
referred to as the Consent Order. That agreement provides, in painie ihterest of
compromise and settlement, [Advanta], solely for the purpose of proceeding . . . and without
admitting or denying any of the unsafe or unsound banking practices or violation of law or
regulation as set forth in paragraph 5 of [the Consent Order], hereby consents asdosailre
issuance of the [Consent Order] by the FD¥CPursuant to the settlement, Advanta paid the
FDIC $21 millionand the FDIC, in turn, expressly tendered a “release by the FDIC of the
Respondent and Bank Parties with respect to the alleged violations of Section Edibgptihe
FDIC arising out of the Respondent’s . . . acts or practices relating tosperiRlent’s repricing
of credit card accounts.”The Consent Order defines the term “Bank Parties” as Advanta “or
any director, officer, employee, agent, successor or assign, or othetimstiffiliated party.”

The FDIC was appointed as receif@r Advanta in March 2010. Following its
appointment, FDIQR notified Plaintiffs that it intended to pursue claims against them on behalf
of Advanta. The parties engaged in settlement discussionmgebe unable to reach an

agreement. On June 3, 2013, the FIR@¥ormed Plaintiffs that if the parties were unable to

reach an understanding, it intended to file suit no later than June 19, 2013. Shortly thereafter, on

® Docket No. 24 Ex. A, at 3.
®1d. at 4-5.
"1d. at 4.



June 14, 2013, FDI®- sent Plaintiffs a copy of a draft complaint, indicating that it intended to
file suit promptly.

Plaintiffs’ original complaint acknowledged this background and the imminenbe of t
FDIC-R’s suit. In their complaint, Plaintiffs alleged that

since the FDIC becamecgeiver for Advanta, it has pursued the released repricing

claims against Plaintiffs. For example, on June 3, 2013, the FDIC gave Blaintif

notice that it intend[ed] to file suit against Plaintiffs no later than June 19, 2013.

On June 14, 2013, the FDE&nt Plaintiffs’ counsel a draft complaint focused on

Advanta’s 2008 repricing practices and stated that the agency intenitks ito f

imminently®

On June 17, 2013, at 10:42 a.m. (EST), Plaintiffs filed the instant suit. Approximately
one hour later, at 11:45 a.m. (EST), the FIRGited suit against Plaintiffs in the United States
District Court for the Eastern District of Pennsylvania (the “PennsylvactiaX). In the
Pennsylvania Action, the FDIR-alleged claims for gross negligence and breachiguciary
duty. According to the FDI®, Plaintiffs caused Advanta to dramatically increase annual
percentage rates on Advanta’s credit card customers, causing many of thoseiu close
their accounts and many others to default. That conBD4C-R alleges, caused in excess of
$219 million in losses to Advanta, significantly hastening its downfall.

Since the filing of the instant motions, the parties filed supplemental briefs ireptrd
ongoing proceedings in the Pennsylvania Action. &hogefs reveal that Plaintiffs filed a
motion to stay the Pennsylvania Action that the court denied without prejudice. lomdihié
Pennsylvania court consolidated the Pennsylvania Action with two other casesngvbbkse

parties for discoveryrelated hearings. Plaint#ffassert that the other Advamédated cases have

since reached an agreement to settle their claims.

8 Docket No. 2, at 18.



It is apparent from the parties’ supplemental filings that the merits of many oitlee sa
claims in this action are being actively litigated in the Pennsylvania Actionexaanple, the
parties provided briefing regarding a motion to dismiss filed in the Pennsyl&ation that
relates to a statute of limitations defense that Plaintiffs naiget action. In this action,
Plaintiffs similarly seek a declaratory judgment that “the FDIC’s claims aretbhyréhe
applicable statute of limitations.”

In their original complaint, Plaintiffs first cause of action was for bredcontract
based on the FDI®'s pursuit of claimsagainst Plaintiffs in violation of the Consent Order.
Plaintiffs also sought declaratory relief related to the same alleged bileaxlsecond cause of
action, Plaintiffs claimed that “[the FDIC should be held liable for itsngfol conduct which
wasthe critical and determining factor in the demise of [Advanta] and the resultasivenas
damage.*® Plaintiffs did not iterate legal grounds for this alleged wrong to bdieectiOn
August 1, 2013, Defendant FDIC-C moved to dismiss this case forfiacl@ct matter
jurisdiction or, in the alternative, to transfer the case to the Eastern Ga$tAennsylvania.
Defendant FDIGC also moved to dismiss the second cause of action for failure to state a claim
under Federal Rule of Civil Procedure 12@))(

On August 26, 2013, Plaintiffs filed their Amended Complaint. Count | of Plaintiffs’
Amended Complaint mirrors Count | of the original complaiftaintiffs once more assert that
the FDIC breached the Consent Order by bringing the Pennsylvania Action. However, t

Amended Complaint also adds two breacleafitract claims and a claim for promissory

® Docket No. 24, at 30.
0 Docket No. 2, at 22.



estoppel based on the FDIC’s alleged wrongful actions in opposing Plaintifigopéave
Advanta. In response to the Amended Complaint, the FDIC-C at@-RDiled separate
motions to dismiss. The FDIC-C and FDIC-R also joined in those portions of the@®BIC-
prior motion to dismiss that were not mooted by the filing of Plaintiffs’ Amendedplaint.
II. DISCUSSION

Defendants argue that this Court lagubject matter jurisdiction over Plaintiffs’ claims
because Plaintiffs’ Amended Complaint is an anticipatory filing that shouliisbessed or
transferred. Defendants also argue that Plaintiffs’ pleadings on theiddéagot show that
Counts IHV of the Amended Complaint are within the Court’s jurisdiction. Plaintiffs contend
that their suit is not anticipatory because they seek affirmative reliefraady event, dismissal
or transfer of this matter is not appropriate on the facts of this case.
A. ANTICIPATORY FILING

The parties’ arguments as to the proper forum to hear Plaintiffs’ claims iteplica
principles of abstention, comity, and judicial economy. The United States Supoamd&s
counseled that

[w]ise judicial administration, giving regard to conservation of judicial resources

and comprehensive disposition of litigation, does not counsel rigid mechanical

solution of such problems. The factors relevant to wise administration here are

equitable in natw. Necessarily, an ample degree of discretion, appropriate for
disciplined and experienced judges, must be left to the lower ddurts.

1 Kerotest Mfg. Co. v. C-O-Two Fire Equip. C842 U.S. 180, 183-84 (1952
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“[A]s between federal district courts . . . the general principle is to avoid dtipéc
litigation.”*? As a generatule, “when two courts have concurrent jurisdiction, the first court in
which jurisdiction attaches has priority to consider the c&5&his

first-to-file rule is a general case management principle that is not codified by

statute or procedural rule. The rule has its genesis in principles of comity, and

essentially counsels that federal courts should decline to hear a case if a

previously filed case involving nearly identical parties and issues is pemsged

in another federal coutt.

The firstto-file rule is not applied mechanically. Rather, “[d]istrict courts arerdéid
discretion when deciding whether the fitstfile rule or an exception to that rule applies to the
case at hand'®

One exception to the firsp-file rule is the anticiptory-suit exception. That exception is
meant to discourage a race “to the courthouse door in an attempt to preempsaitiate
another forum.™® Courts have held that “[a] filing in this context is improper where it attempts

to exploit the firsffiled rule by securing a venue that differs from the one that the filer’s

adversary would be expected to choogé.”

12 Colo. River Water Conservation Dist. v. United Stadsl U.S. 800, 817 (1976).

3 Hospah Coal Co. v. Chaco Energy 0873 F.2d 1161, 1163 (10th Cir. 1982) (citing
O’Hare Int'l Bank v. Lambert459 F.2d 328 (10th Cir. 19%2)

14 MedSpring Grp., Inc. v. Atl. Healthcare Grp., Inblo. 1:05€V-115, 2006 WL
581018, at *3 (D. Utah Mar. 7, 2006).

131d. (citing Columbia Pictures Indus., Inc. v. Schneid85 F. Supp. 742, 747
(S.D.N.Y.1977).

181d. at *4 (quotingOntel Prod., Inc. v. Project Strategies Corp99 F. Supp. 1144,
1150(S.D.N.Y.1995).

71d. (quotingOntel Prod, 899 F.3d at 1150).
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In an unpublished decisioBuzas Baseball, Inc. v. Board of Regents of University
System of Georgj¥ the Tenth Circuit affirmed a district courépplication of the anticipatory-
suit exeption to dismiss a declaratory-judgment action. The court held that “[a¢tdistnrt
may declingo follow the firstto-file rule and dismiss a declaratory judgment action if that
action was filed for the purpose of anticipating a trial of the same issaeunt of coordinate
jurisdiction.”® In Buzas the court recognized and approved the district court's application of
the Wilton/Brillhart abstention doctrine to dismiss the acti@rPursuant to thevilton/Brillhart
abstention doctrine a district court has discretion to dismiss or stay an actiensolety
declaratory relief is sougft.

The Caurt’s discretion to decline toglar an anticipatory declaratejydgment suit
pursuant to th&Vilton/Brillhart abstention doctrine is well settlét.On this basis, this Court has

repeatedly dismissed declaratguggment actions as anticipatdry What isless clear,

18189 F.3d 477, 1999 WL 682883 (10th Cir. 1999) (unpublishliele: decision
191d. at *3.
201d. at *1-2.

2L SeeR.R. St. & Co., Inc. v. Mulcan Materials C669 F.3d 711, 715 (7th Cir. 2009)
(citing Wilton v. Seven Falls Cab15 U.S. 277, 288, 290 (1995ta-Rite Indus., Inc. v. Allstate
Ins. Co, 96 F.3d 281, 287 (7th Cir. 199@®yillhart v. Excess InsCo. of Am.316 U.S. 491, 495
(1942)).

2 See Pub. Affairs Assocs., Inc. v. Rickp@68 U.S. 111, 112 (1962) (“The Declaratory
Judgment Act was an authorization, not a command. It gave the federal courtseoom pe
make a declaration of rights; it did not impose a duty to do s$tdje Farm Fire & Cas. Co. v.
Mhoon 31 F.3d 979, 982—-83 (10th Cir. 1994) (recognizing trial court’s discretion to decline to
hear declaratory judgment action and providing factors that court should weighhimgeiss
decision).

23 SeePPS Data, LLC v. Diebolthc., No. 2:12€V-12-TC, 2012 WL 1884655, at *1 (D.
Utah May 22, 2012).



however, is whether pursuant\idlton/Brillhart abstention this Court may dismiss a suit that
seeks both declaratory and affirmative relief.

Courtshave applied the same reasoning applicable to declafjatbggnent actions to
dismiss as aitipatory suits that seek declaratory intermixed with affirmative rétidhdeed, in
PPS Data, LLC v. Diebold Incthis Court applied the same discretion applicable to declaratory
judgment actions to dismiss a suit that sought only affirmative felibf.that case, the plaintiff
brought suit for patent infringement. TR@S Datacourt recognized that “[m]ost anticipatory
filings, by necessity, take the form of declaratory judgmefftaNevertheless, it found that
under “the procedural posture of ttese” and the “facts as a whole,” the plaintiff's “actions
constitute the sort of procedural fencing that merits an exception to theiilstrule.”?’

Despite the foregoing precedent to the contrary, recent Tenth Circuit wadeda not
appear tospport this result. Inited States v. City of Las Cru¢&she Tenth Circuit
considered the application Wfilton/Brillhart abstention and “drew a distinction between suits

seeking declaratory relief and those seeking coercive réfieThe court recatjzed that “[t]he

Federal Declaratory Judgments Act authorizes, but does not compel, federaitjansuzer

** Sedd. at*2; Sutton v. Everest Nat'l Ins. Gt&No. 07CV-00425WYD-BDB, 2007 WL
2438987, at *2—-3 (D. Colo. Aug. 23, 2007) (dismissing a suit adj@atticy wherehe primary
relief soughtvas declaratory and the only claims for affirmative reliefeintertwined with the
declaratory claims)Natural Gas Pipeline Co. of Am. v. Union Pac. Res, T80 F. Supp. 311,
315 (N.D. Ill. 1990) (dismissing as anticipatory a declaratory judgment abtabalso sought
affirmative relief because plaintiff could assert its claim for affirmative rblyeivay of
counterclaim in the subsequently filed action).

> PPS Data 2012 WL 1884655at*2.

2%1d. at *1 (citation and internal quotation marks omitted).
271d. at *1-2.

28289 F.3d 1170 (10th Cir. 2002).

291d. at 1181.
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suits seekingleclaratory relief Thus,unlike coercive actiongleclaratory actions do not invoke
the federal judiciary’sirtually unflaggingobligation to exercise its jurisdiction® The court
went on to cite with approval the brigltie approach articulated by théth Circuit in
addressing cases involving claims for both declaratory and affirmatigé¥elUnder that
approach, “[w]heran action includes a claim for declaratory relief along with anyfneolous
claim for coercive reliefWilton/Brillhart abstention is completely inapplicabf&.”

On its face, the Tenth Circuit’s holdinglias Crucesloes not appear to square with
those caseshat have dismissed as anticipatory suits that sought both declaratoryiandtia
relief. Howeverlas Crucess factually distinguishable from those cases in at least one regard.
Las Crucesnvolved federal abstention in favor of a parallel state court proceeding. T cas
cited by Defendants involve parallel federal proceedings. While this enaeiglved as a
distincion without a difference, it iarguablehat the “federal judiciary’wirtually unflagging
obligation to exercise its jurisdictir? is not disturbed when one federal court abstains from
hearing a case in favor of another federal court.

In any event, even lfas Crucegorecloses application of th&ilton/Brillhart absention
doctrine on the facts of this case, it does not necessarily followhth&tstto-file rule mandates

that this Court hear Plaintiffs’ claimsAs discussed at the outset, the ficsfile rule is a

30|d. (quotingSinclair Oil Corp. v. Amoco Prod. G®82 F.2d 437, 440 (10th Cir. 1992)
(internal quotation marks omitted)

31d. at (citingSafety Nat'| Cas. Corp. v. Bristol-Myers Squibb ,&i4 F.3d 562 (5th
Cir. 2000).

%2 R.R. St.569 F.3d at 715 (citinjew England Ins. Co. v. Barnefi61 F.3d 392, 395
(5th Cir. 2009)).

33 Las Cruces289 F.3d at 1181 (quotirijnclair Oil Cap., 982 F.3d at 440 (internal
guotation marks omitted)).
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judicially created doctrine that is premised ooly on abstention but also on principles of
comity and wise judicial administration.

Federal courts have recognized that, as courts of coordinate jurisdiction and equal

rank, they must be careful to avoid interfering with each other’s affairs in order

“to avoid the waste of duplication, to avoid rulings which may trench upon the

authority of sister courts, and to avoid piecemeal resolution of issues thaft cal

a uniform result.®*

The Tenth Circuit has previously recognized that “sound judicialradtration” at times
requires that a court of coordinate jurisdiction “decline consideration of [aoh&aantil related
proceedings are completd&d Further, “[i]t is well settled that [a] district court has the power to
stay proceedings pending before it and to control its docket for the purpose of ‘ecortanegy of
and effort for itself, for counsel, and for litigant$®”

Based on these principles, this Court may stay a case pending the completiaiedf re
federal proceeding¥. For example, itCulbertson v. Midwest Uranium Gdhe defendant
moved to dismiss a second filed action on the grounds that there was a previousaséled c

proceeding before the United States District Court for the District afr@dd that involved the

same parties and selof matter® The defendant in that case moved to dismiss the case as an

34 Buzas Baseball, Inc1999 WL 682883, at *2 (quotirutter Corp. v. P & P Indus.,
Inc., 125 F.3d 914, 917 (Sth Cir. 1997)

% Cessna Aircraft Co. v. BrowB848 F.2d 689, 692 (10th Cir. 196§yanting writ of
mandamus ordering district court to decline to transfer subject cases, tohtsddcases in
abeyanck] and to take no further action in any of them until the final termination of thedelate
cases now pending in the Western District of Louisiana, Lakes Charlegobj\as untilthe
further order of this court”).

3% pet Milk Co. v. Ritter323 F.2d 586, 588 (10th Cir. 1963) (quotirandis v. N. Am.
Co. 299 U.S. 248, 254 (1936)).

37 Culberston v. Midwest Uranium Gd.32 F. Supp. 678, 679-80 (D. Utah 1955).
¥1d. at 678.
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improperly second filed case. T@ellbertsoncourt first held that it would be procedurally
improper to dismiss the actidn. Nevertheless, after applying principles of “proper jiadic
administration, economy of time and appropriate deference,” the court orderdg:thetion be
stayed pending the resolution of the Colorado proceedfthgs.

Here,it is undisputed that Plaintiffs filed suit in anticipation of the Pennsylvania Action
Plaintiffs argue that their suit is not anticipatory because Defendants ¢tadlemonstrated that
Plaintiffs engaged in forum shopping. However, the timing and defensive nature oftthis s
belies this assertion. Plaintiffs filed suit only after reicg) and reviewing a draft copy of the
complaint later filed by the FDIR in the Pennsylvania Action. Plaintiffs were fully aware of
Defendants’ intention to file suit imminently and merely beat Defendants tmthithouse by
sixty-three minutes. This Court has found that similar actions constitute impropedpral
fencing*! Further, Plaintiffs’ assertion that Defendants’ decision to file suit in Péramsg is
out of step with prior FDIC practice does not ameliorate the anticipatory rudtBtantiffs’
own filing. While improper forum shopping is a factor courts have considered in the
anticipatoryexception analysis, it is not a prerequisite to a finding that a suit is anticipatory.

Furthermore, the Court finds thats likely that a resolubn of the Pennsylvania Action

will have some preclusive effect amportant issues in this case. As such, proceeding in this

391d. at 680.
4014d.

1 See Republic Ins. Co. v. Sinclair Oil Cqrp91 F. Supp. 278, 281-82 (D. Utah 1992)
(holding that plaintiff could not claim benefit of firgt-file rule where it filed suit during en
going settlement discussion&LON Health& Fitness, Inc. v. Beachbody, LL.8o. 1:11CV-
000247C, 2011 WL 1899390, at *3 (D. Utah May 19, 2011) (finding that fited suit was
anticipatory where filed on the last day to respond to defendant’s demanthiztteutlined
potential causes of action and threatened litigation).

13



case will result in a duplication of litigation and may result in conflicting reslilts.apparent
from the relief sought in Plaintiffs’ Amended Complaint that a resolution of thesykania
Action will result in a determination of the majority of the issues in this case. All iotiH
requests for declaratory relief relate to the Pennsylvania Action. Furthietjffs’ affirmative
claims for relief may either be brought as defenses in the Pennsylvaiua dictnay be
considered by this Court after the completion of that action.

Based on these findingsie Court willexercise its discretion to stay this case penthieg
completion of the Pennsylvania Action. If, at the termination of the Pennsylvamoa Act
Plaintiffs feel that their claims for affirmative relief have not been fully viaidid, they may
move to reopen this case and pursue those claims that have not been fully addressed in the
Pennsylvania Action.
B. 28 U.S.C. § 1404(a)

In the event the Court declines to dismiss this case, Defendants assers thetighi
should be transferred to the Eastern District of Pennsylvania pursuant to the forum non
conveniens doctrine codified at 28 U.S.C. § 1404(a). Plaintiffs contend that transfer ofsvenue i
not proper because Defendants cannot meet their burden to prove litigating in this Court would
be inconvenient and that the balance of factors favors a transfer of venue.

Pursuant to 8 1404(a), “a district court may transfer an action ‘for the convenifence o

parties and witnesses, and in the interest of justice, to any other distriasardwhere it might

14



have been brought® The following factors are relewt to the Court’s consideration of
whether to grant a motion to transfer under § 1404(a):

the plaintiff's choice of forum; the accessibility of withesses and othaces of

proof, including the availability of compulsory process to insure attendance of

witnesses; the cost of making the necessary proof, questions as to the

enforceability of a judgment if one is obtained; relative advantages and ebstacl

to a fair trial; difficulties that may arise from congested dockets; the possilfility o

the existencef questions arising in the area of conflict of laws; the advantage of

having a local court determine questions of local law; and all other consderati

of a practical nature that make a trial easy, expeditious and econdical.

a. Plaintiffs’ Choiceof Forum

The Tenth Circuit has instructed that “unless the balance is strongly inofiaer
movant the plaintiff's choice of forum should rarely be disturbéd“The plaintiff's choice of
forum receives less deference, however, if the plaintiff doeseside in the district*® Here,
Plaintiffs are not residents of this forum. Advanta, however, was chartered uatidaw.
Further, Plaintiffs allege that Advanta was headquartered out of Utah and a rdinfieeboard
of directors of Advanta are residents of Utah. On the other hand, it is undisputed that the
majority of the officers, directors, and employees of Advanta are resiodERennsylvania.

Based on these facthe Court finds that this factor does not favor either forum.

b. Accessibility of Witnesses and Sources of Proof

“2 Employer Mut. Cas. Co. v. Bartile Roofs, |r&18 F.3d 1153, 1167 (10th Cir. 2010)
(quoting 28 U.S.C. § 1404(a)).

3 |d. (citation and internal quotation marks omitted).

4 Scheidt v. Klein956 F.2d 963, 965 (10th Cir. 1992) (citation and internal quotation
marks omittedl

45 Bartile Roofs 618 F.3d at 1168.
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“The convenience of witnesses is the most important factor in deciding@nmatier §
1404(a).”® To demonstrate inconvenience under this factor, Defendants must “(1) identify the
witnesses and their lations; (2) indicate the quality or materiality of their testimony; and (3)
show that any such witnesses were unwilling to come to trial, that deposition testumaldybe
unsatisfactory, or that the use of compulsory process would be necéésBeféndants assert
that the majority of witnesses in this case are located either in Pennaydvamithe region near
Pennsylvania. Defendants have not, however, met any of the elements outlined above to
demonstrate inconvenience under this factor. Further, Plaintiffs have comedfentrathe
specific names of witnesses located in Utah, who would provide testimony irtaténia suit,
and who would not be subject to compulsory process in Pennsylvania. Therefore, the Court
finds that this factor weighs agat transfer.

C. Cost of Making Necessary Proof

The parties have not presented argument regarding the relative costsiofjldhrggsuit
in Utah as opposed to Pennsylvania. For this reason, the Courthiadefendants have failed
to meet their brden as to this factor.

d. Congested Dockets

“When evaluating the administrative difficulties of court congestion, the mosargle
statistics are the median time from filing to disposition, median time from filing to trial, gendin
cases per judge, and average weighted filings per juligeére, the parties present conflicting

evidence as to the difficulties that may arise from congested dockeisd &ashe evidence

% |d. at 1169 ¢itation and internal quotation marks omifted
“7|d. (citation and internal quotation marks omitted).
48

Id.
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presented, the Court finds that this factor does not weigh heavily in favor ofjertbdiction.
Accordingly, this factor is neutral.
e. Conflict of Laws
“In a diversity action, courts prefer the action to be adjudicated by a coug sitthe
state that provides the governing substantive [&wHere, Plaintiffs have provided
supplemental brief in which they attach a document from the Pennsylvania Actibicin w
Defendants allegedly concede that Utah law applies to this dispute. Defendantslidputet
that such is the cas@&lonetheless, they contend that this fact@usth have little weight because
there is no conflict between Utah and Pennsylvania law and because the clainme @inssualy
involve federal jurisprudence. In light of the claims at issue, the Courtthatighis factor
weighs slightly against trafes.>®
f. Local Courts Determining Local Law
“When the merits of an action are unique to a particular locale, courts favor atjdic
by a court sitting in that locale As discussed, it appears to be undisputed that Utah law will
apply to this dispute. Thus, this factor weighs against transfer.
g. Practical Considerations
Defendants assert that convenience and efficiency favor transferring thie tdase t
Eastern District of Pennsylvania. It appears that Defendants’iassastto this factas based

on its earlier representation that the majority of witnesses and most ofdee@yviare located in

“91d. (citing Tex. E. Transmission Corp. v. Marine Office-Appleton & Cox GC6if9
F.2d 561, 567-68 (10 Cir. 1978).

* See id(holding that this factor “is less significant because federal judgegiatiéied
to apply state law”).

*11d. at 1170.
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Pennsylvania. Plaintiffs do not dispute the accuracy of this representatioefoféethe Court
finds that thifactor weighs in favor of trafer.
h. Summation

To meet their burden under § 1404(a), Defendants must show by clear and convincing
evidence that a balance of the foregoing factors demonstrate that the egrstmgst
inconvenient? As outlined above, a majority of the factors aither neutral or weigh against
transfer. Accordingly, Defendants have failed to meet their burdethar@ourt willdecline to
transfer this case to the Eastern District of Pennsylvania.

lll. CONCLUSION

Based on the foregoini,is hereby

ORDERB that Defendant FDI@'s Motion to Dismiss or Transfer (Docket No. 19)
and Second Motion to Dismiss or Transfer (Docket No. 38) are DENIED. It isifurthe

ORDERED that Defendant FDiR’s Motion to Dismiss or Transfer (Docket No. 36) is
DENIED. ltis futher

ORDERED that this case is hereby STAYED pending the resolution of the Remsy
Action. The Clerk of Court is directed to ADMINISTRATIVELY CLOSE thisseaand remove
it from the list of active pending cases. The case may be reopened upanbyeitber party,

pursuant to the terms of this Order.

%2 See idat 1167 n.13.
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DATED October28, 2014

BY THE COURT:

TED STEWART
United StatesBfstrict Judge
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