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UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

R. WAYNE KLEIN, as Receliver, MEMORANDUM DECISION AND
ORDER GRANTING PLAINTIFF'S
Plaintiff, [43] MOTION FOR PARTIAL
V. SUMMARY JUDGMENT
M&M ANDREASEN INVESTMENTS, INC., Case N02:13CV-462DN
a Utah limited liability company, MAX
ANDREASEN, a Utah residentJELANIE District JudgeDavid Nuffer
ANDREASEN, a Utah resident, and JOHN
DOES 15,
Defendants,

Plaintiff R. Wayne Klein, as Receiver for National Note of Utah, LC anddbets of
Wayne LaMar Palmer Receivef) filed a Motion for Partial Summary Judgmeagainst Max
and Melanie Andreaseand Memorandum of Law in Support (First, Second, Third, and Fifth
Causes of Action) (theReceiver's Motion for Summary Judgment”) on January 29, 2016.
Defendant’'s Max and Melanie Andreasen (the “Andred}eind not file a response to the

Receiver’'s Moton for Summary Judgment. After reviewing the Receiver's Motion for Summary
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Judgment and the relevant legal authorities, the Receiver’'s Motion for Syrduaggment is

GRANTED.
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BACKGROUND

In June 2012, the Securities and Excha@gmmission (SEC) commenced &ivil
Enforcement Actioragainst Wayne LaMar Palmer (“Palrfjeeind National Notef Utah LC
(“National Note”), alleging that Palmer had violated federal securities ¢and operated
National Note and its affiliated entities as a Ponzi schiefite Receiver was appointed in the

Civil Enforcement Action as receiver for National Note, its affiliated entiéind the assetsd

2See &C v. Nat'l Note of Utah, LC et a‘Civil Enforcement Action”),2:12-CV-591-BSJ (D.Utah).



Palmer® In that capacitythe Receivehadauthority to commence suit to collect assaf the
receivership estate, including fraudulent transfer acti@s.June 17, 2013, the Receiver
commenced the present proceeding against Defenti&atl Andreasen Investments, Inc.
(“M&M ") and Max Andreasegeeking to avoid and recover certain transfers that National Note
made to thenprior to the Receiver's appointmeh®n December 31, 2014, the Receiver filed a
motionfor partial summary judgment against M&&eking to recover $49,636.99 in false
profits that M&M received from National Noféhe “False Profity.° The Court grantethe
motion on July 2, 2015.

During discovery, the Receiver learned that M&M was a mere ¢ofwluhe
Andreasens and that $43,809.47 of the False Pvadigstransferred directly from M&M to the
Andreasens or their creditofthe “Andreasen False Profit Transf@rsThus, on November 17,
2015, the Receiver filed an Amended Complaihding Melanie Andreasen as a defendarite
Receiver filed the preseMotion for Summary Judgment on January 29, 2016, which pertains to
the First, Second, Third, and Fifth Causes of Action of the Amended ConmpS&pecifically,

the Receiver alleges that M&Masa National Note investor thetceived the False Profits from

3 SeeOrder Appointing Receiver and Staying Litigati®&CF no. 9n Civil Enforcement Action, filed June 25,
2012.

* SeeOrder GrantindReceiver'sex parteMot. for Leave to Commence Legal Proceedi§SF no. 240n Civil
Enforcement Action, filed Mar. 29, 2013.

® SeeComplaint,docket no. 2

® SeePl.’s Mot. for Partial SummJ.and Memin Supp (First, Second, Third, and Fifth Causes of Actiafticket
no. 19

" SeeOrder Granting Pk Mot. for Partial SummJ, docket no. 280n November 12, 2015, the parties filed a
Stipulated Motion to Amend Order seeking to substitute M&M Andrelserstments, LLC for M&M Andreasen
Investments,rc. Seedocket no. 32The Court granted the motion on November 17, 2015, and entered an amended
order including the LLC as the proper pa®geOrder Granting Stipulated Mab Amend Orderdocket no. 35
Amended Order Granting Pl.’s Mot. for Partial Summ. J. (First, Seddnid], and Fifth Causes of Actiorgocket

no. 36.

8 Seedocket no. 38
° Seedocket no. 43
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National Note, that M&M was a mere conduit for the Andreagbkat proceeded to transfer the
Andreasen False Profits Transfers to the Andreasens or their creditors,tdhd fadreasen
False Profit Transfers are avoidable and recoverable from the Andreasenslakefit transfers
or undera theoryof unjust enrichment’ The Andreasens did not file a response to the
Receiver’'s Motion for Summary Judgment.

SUMMARY JUDGMENT STANDARD OF REVIEW

Summary judgment is appropriate if “there is no genuine dispute as to anjahiater
and the movant is entitled to judgment as a matter of tav. factual dispute is genuine when
“there is sufficient evidence on each side so that a rational triectafdald resolve the issue
either way.*? In determining whether there is a genuine disputeaterial fact, theourt should
“view the factual record and draw all reasonable inferences therefrom most favoriie
nonmovant.** But, when a party has properly asserted undisputed facts in accordanBeliith

56(c) of the Federal Rules of Civil Procedared an opposing party fails to properly addigss

controvertthose facts, theourt may “consider the fact[s] undisputed for purposes of the
motior|, and]grant summary judgment if the motion and supporting materiailsluding the
facts considered undisputed—showt e movant is entitled to[ i}’ **

UNDISPUTED MATERIAL FACTS

The Andreasens have not responded to the Receiver’'s Motion for Summary Judgment.
Thus, the only issue for the cotmtdetermine is whether the Receiver is entitled to summary

judgment basedrothe facts the Receiver alleged dne arguments he has madée material

12 SeeAmended Complf{ 2244, 5157.

Y Fep. R.CIv. P. 56(a)

12 Adler v. WalMart Stores, Ing.144 F.3d 664, 670 (10th Cir. 1998)
13 Id

“FED. R.CIvV. P. 56(€)(2). (3)



https://1.next.westlaw.com/Document/N1B4C0B30B96A11D8983DF34406B5929B/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7052700000154547bb36532ea164b%3FNav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DN1B4C0B30B96A11D8983DF34406B5929B%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=907d512a33231a156a8a2f4f468065ff&list=MULTIPLECITATIONS&rank=0&grading=na&sessionScopeId=cd2963b60fbd3f6cda13e8e81d17cb9103bdee0461398caa74ba282a6c501073&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/N1B4C0B30B96A11D8983DF34406B5929B/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7052700000154547bb36532ea164b%3FNav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DN1B4C0B30B96A11D8983DF34406B5929B%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=907d512a33231a156a8a2f4f468065ff&list=MULTIPLECITATIONS&rank=0&grading=na&sessionScopeId=cd2963b60fbd3f6cda13e8e81d17cb9103bdee0461398caa74ba282a6c501073&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/N1B4C0B30B96A11D8983DF34406B5929B/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7052700000154547bb36532ea164b%3FNav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DN1B4C0B30B96A11D8983DF34406B5929B%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=907d512a33231a156a8a2f4f468065ff&list=MULTIPLECITATIONS&rank=0&grading=na&sessionScopeId=cd2963b60fbd3f6cda13e8e81d17cb9103bdee0461398caa74ba282a6c501073&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I0595cd82944811d9bc61beebb95be672/View/FullText.html?transitionType=UniqueDocItem&contextData=%28sc.UserEnteredCitation%29&userEnteredCitation=144+F.3d+664
https://1.next.westlaw.com/Document/I0595cd82944811d9bc61beebb95be672/View/FullText.html?transitionType=UniqueDocItem&contextData=%28sc.UserEnteredCitation%29&userEnteredCitation=144+F.3d+664
https://1.next.westlaw.com/Document/N1B4C0B30B96A11D8983DF34406B5929B/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7052700000154547bb36532ea164b%3FNav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DN1B4C0B30B96A11D8983DF34406B5929B%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=907d512a33231a156a8a2f4f468065ff&list=MULTIPLECITATIONS&rank=0&grading=na&sessionScopeId=cd2963b60fbd3f6cda13e8e81d17cb9103bdee0461398caa74ba282a6c501073&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29

facts set forth in the Receiver’'s Motion for Summary Judgment are propselfexsundeRule
56 and areconsideredundisputed? The Undisputed MterialFacts are as follows:
1. In 2007, Max Andreasen transferred $150,000 of his personal fuiviNb.*®

M&M then transferred that $150,000 to National Niote.

2. In 2007, National Note transferred $7,636.98&M. *°

3. In 2008, National Note transferred $18,0004&M. *°

4, In 2009, National Note transferred $18,000 to M&M.

5. In 2010, National Note transferred $156,000 to M&M.

6. In total, National Note transferred $199,636.99 to M&M prior to the

commencement of the Civil Enforcement Action (the “Investment Proce&ds”).

7. National Note transferred $49,639.99 more to M&M than the amount that M&M
transferred to National Note (as defined above, the “False Prdfits”).

8. $193,809.47 of the amount that National Note transferré&titel (or
$43,809.47 of the False Profits), was either transferred directlyNM&Mm to the Andeases, or

was paid to the Andreasgrcreditors®

15 See idat 56(e)(2)

16 SeeDep. Tr. of Max Clay Andreasen dated Oct. 28, 2015 (“Andreasen Depdsit 78, docke no. 439, filed
Jan. 29, 2016.

" seeDecl. of R. Wayne Klein, Receiver, in Supp. of Pl.’s Mot. for Partial Sugarand Mem. of Law in Supp.
(“Klein Declaration”) T 15docket no. 43, filed Jan. 29, 2016.

8Seeidf 16.
¥Seeid|17.
Dseeidf 18.
ZSeeid 19.
2geeidf 20.
Bgeeid 21.

24 See id 1 3134. The $43,809.47 of the False Profits that was transferred to the Amiesaszferred to herein as
the “Andreasen False Profit Transfers”
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9. Max Andreasen testified that the Investment Proceeds were used for home repairs,
car repairs, credit card bills, dance lessons, and other “householdbifls testified that the
Andreaseswere using th Investment Proceeds to “live on” and to payrthifls.?® He further
testified that the reason why the Investment Proceeds were routed tM&WMylwas because it
was easier to control household spending, and so the “checks [he] was getting, [helimgs put
into M&M ... and then writing [Melanie Andreasen] checks to take care of her household
needs.”’

10.  Max Andreasen was the sole manageviéiM. %

11.  M&M had no regular meetings, no office, and no emplo§ees.

12. Max Andreasen testified thst&M was a conduit for his personal investment

opportunities and then for the transfer of funds back to his household for personal use:

Q: [M&M] was essentially a conduit foyou to make these
investments?

A: At that point, yeah.

Q: | guess, put differently, the purpose of it waseiceive money
from the trust and then to invest that money where you saw fit?

A: Yes.

Q: And then in regards to making distributions from M&M Andreasen
Investment, it was solely at your discretion when a distribution was
made?

A: Yes.

Q: | see a lot oflistributions to Melanie. Is that your wife?

A: Yes.

* % %

% SeeAndreasen Deposition at &1, 31, 45, 4&9.
®See idat 2021, 31.

"|d. at 45.

B geeidat 19

2 geeid



Q: Okay. Who made the decision to make a distribution to Melanie?

A: Well, at that point, when the distributions were coming out, it was
just so that she could pay her household bills.

Q: Okay.

A: It was just & - basically a monthly check that | was cutting to her
so that she could pay bills.

* * %

A: All right. So it was- - the checks wereut as needed to pay the
bills?

A: Yes, sir.

Q: And by “the bills,” I mean you and your wife’s bills?

A:  Yes,sir®

13. The Andreaseswere the transferees of the Andreasen False Profit Transfers, and
the Andreasen False Profit Transfesere transferred to them as part of a Ponzi schiéme

14.  National Note raised funds from investors by issuing promissory fotes.

15. Fromthe time thaM&M invested in National Note by transferring funds to
National Note in 2007 through the time that it received its last transfer in 2010 (tpecable
Period”), the returns paid to National Note investors were not financed through ¢eessata
business, but were paid from sums obtained from other invésfbinss is based on at least the
following:

a. Although the NNU Enterprise did generate relatively limited income from

some business sources, it had negative net income every year since at ledst 1995.

301d. at 2621.
3lgeeidat 20621, 31, 45, 469.

%2 seeKlein Declaratiorf] 22; Receiver’'s Report on Income, Equity and Fund Transfers by Natlotebf Utah
and Affiliated Entities dated Feb. 12, 2014 (“Receiver’'s Repaitigket no. 42, docket no. 433, docket no. 431,
docket no. 43, filed Jan. 29, 2016.

33 SeeKlein Declaratbn 1 23; Decl. of Richard S. Hoffman in Supp. of Pl.’s Mot. for Partial Sulnand Mem. of
Law in Supp. (“Hoffman Declaration”) %80, docket no. 4%, filed Jan. 29, 2016.

3 SeeKlein Declaration 1 23(a).
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b. Commencing in at least 1998, National Note and the NNU Enterprise had
negative net equity’

C. Except for 2005 and 2008)e NNU Enterprise’s operating expenses
exceeded its net operating income every year from 1995 through the commencement of
the Civil Enforcement Actiori®

d. Other than in 2005 and 2006, National Note and the NNU Enterprise had
no net operating income from which to make payments to inve¥tors.

e. From 1995 through 2012, when the Civil Enforcement Action was
commenced, National Notaised a total of approximately $140 million from investdrs.

f. From 1995 through 2012, when the Civil Enforcement Action was
commencegNational Note paid a total of approximately $88 million to investors

g. The amount that National Note owed its investocseased dramatically
year after year, ballooning dramatically during the Applicable P&fiod

. In 2003, National Note owed $7,632,049.31 to investors.
i, By 2006, this amount had increased to $46,339,617.82.

i In 2009, this amount was $85,437,69628.

% See id {1 23(b).

% 3See id T 23(c).

37 See id T 23(d).

B see idf 23(e).

3 see id T 23(H).
“OSee id T 23(g).
*LSee id T 23(g)()).
2 See id 1 23(g)(ii).
* See id 1 23(g)(iii).



2 By 2012, at the time of the commencement of the Civil
Enforcement Action, $110,758,395.45 was owed to investors.
h. To the extent relevant, even in 2005 and 2006, National Note and the
NNU Enterprise’snet operating income obtained from limited business operations was
not sufficient to make payments to investbts.
I. This total net operating income in 2005 and 2006 was in the
amount of $231,395.8%.
il Transfers made to National Note investors during these years were
in the total amount of $12,969,257.99.
16. Throughouthe Applicable Period, transfers made by National Note to its
investors, including the Andreasens, were sourced from cash raised from otherstf¥estor
17. Based on the following statements that it made to investors, National Note
promised large, consistentuens, with little or no risk to its investors:
a. National Note investments had “Complete Safety of Principal”;
b. Investors could earn “double, triple, perhaps even quadruple” their current
rate of return “without sacrificing safety”;
C. “In just a few short yeat” investors would be able to own their “own
home free and clear, retire early and otherwise begin to enjoy the fruiteiof fabors

years ahead of schedule”;

* See id T 23(g)(iv).
5 See id T 23(h).

6 See idf 23(h)(i).
“"See id T 23(h)(ii).

8 SeeHoffman Declaration 1-80; Klein Declaration § 24; Tr. of Test. of Wayne L. Palmer dated May 3@, 201
(“Palmer Testimony”) at 147:2149:6, 152:16153:2 (admitting new investor money was used to pay ioksst



d. “National Note has a perfect payment record. It has never been late on a

single investor payment, and has never lost a nickel of investor capital”;

e. Investor money “left to compound at National Note, will double every six
years”;

f. “Double digit returns, Guaranteed. — No worries about reduction in
earnings”;

g. “Monthly payments, Guaranteed\Ne guesswrk about when payments
arrive”,

h. “Safety of Principal, GuaranteedNo fears about losing money”;

I. “When National Note says ‘No Worries’ it literally means no worries”;

J- “National Note provides its clients with the rewards of real estate
investing, whileinsulating them from the risks and responsibilities”;

K. National Note’s investments are safe because “the value of the property”
securing the investment is “always much higher than the amount invested (often two
dollars or more of equity for every dollar funded”;

l. “National Note’s clients are provided a proven way to steadily compound
their money, systematically doubling it every 6 years”;

m. “Since [the investor] ultimately has real estate backing [his or her] funds at
our company, [the investor] is assured of full payméht.”

18. National Note generally made payments to its investors through 2011, thus
creating the false impression that profits were being earned, and therabtyregtadditional

investors to the schem®.

“9Klein Declaration 11 25(a(m).

10



19. National Note and the NNU Enterprise wersolvent from at least 1998 through
the commencement of the Civil ncement Action in June 20P2jncluding the entire
Applicable Period?

20. During the entire Applicable Period, National Note intended to incur, or believed
or reasonably should have believed that it would incur, debts beyond its ability tothay as
became dué®

21.  Throughout the Applicable Period, National Note was insolvent because its debts
were greater than all of its assets at a fair valuation. Furthermore, thubtigl@&pplicable
Peiod, National Note was unable to pay its debtthayg came dud?

a. As of December 31, 2004, the sum of National Note’s liabilities exceeded
the fair value of its assets by approximately $3.2 million. National Note’s &rsov
continued to increase during the Applicable Period. By June 30, 2012, the sum of
National Note's liabilities exceeded the fair value of its assets by ap@t®hin$68
million.>®

b. National Note’s primary source of recorded income was “interest income”
payable from note receivables regaily owed by National Note’s affiliates (the
“Affiliate Notes Receivable”y?

C. National Note’s primary expense was interest owed to its investors on the

investors’ respective promissory notés.

¥ See idf 26

1 See id 1 27; Hoffman Declaration; Receiver's Report.

2 SeeHoffman Declaration; Receiver's Report.

*3 SeeHoffman Declaration; Klein Declaration; Receiver's Report.
>4 SeeHoffman Declaration § 7; Receiver’s Report.

% SeeHoffman Declaration { 7(a).

*See id{ 7(b).

11



d. The majority of the “interest income” reported by National Nwte
account of the Affiliate Notes Receivable was never actually collected in cashhieo
affiliates or otherwis&®

e. National Note’s affiliates did not generate sufficient operating income to
actually make payments on the Affiliate Notes Receivable. Tioeiahof interest
income that was actually paid by affiliates to National Note in cash duringyblecable
Period was $9,076,510, as compared to the total amount of interest reported to be owed
on the Affiliate Notes Receivable which was recorded as beitige amount of
$53,660,632”7

f. National Note did not have the ability to pay obligations to its investors
from the cash it was collecting from its affiliates. During the Applicable Peihede was
at least a $28 million shortfall between National Notetorded revenue from the
Affiliate Notes Receivable and the amount that was owed to National Note’sors/f8st

22. As of the date of the commencement of the Civil Enforcement Action, at least 554

investors had received less from National Note than the amount that they investedrgad a |

percentage of those investors received absolutely no f&turn.

23.  From his investigation to date, the Receiver anticipates that allowable claims

against the Receivership Estate for net principal losses will exceed $45.8 ffillio

*"See id{ 7(c).
*See id | 7(d).
*See id| 7(e).

0 see id 1 7(f). This does not take into account payments of principal made to investosniievas Mtional
Note unable to pay the interest it owed to its investors as it came due, Natiomaldsaunable to pay its principal
repayment obligations as they came.diee id

1 Klein Declaration ¥ 28.
%21d. ¥ 29.
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24.  As of this time, the Receiver anticipates that returns to those investors who have
allowable claims will be far less than 100% return of their principal investfient

DISCUSSION

A. Summary Judgment is Appropriate on the Receiver’s First,
Second andThird Causes of Action for Fraudulent Transfer.

In his First, Second and Third Causes of Actibie Receiver asserts thihé Andreasen
False Profit Transferare avoidable and recoverable under the Utah Fraudulent Transfer Act

(“UFTA"), codified in relevant pad atUtah Code sectior35-6-5(1) 25-6-6(1) 25-6-8(1)(a)

and26-6-g2).64 UFTA section25-6-5(1)states that a fraudulent transfer exists as to a creditor
whose claim arose before or after the transfer was made if the debtor made fee trans

(@  with actual intent to hinder, delay, or defraud any creditor of the
debtor; or

(b)  without receiving a reasonably equivalent value in exchange for the
transfer or obligation; and the deh

0] was engaged or was about to engage in a business or
transaction for which the remaining assets of the debtor
were unreasonably small in relation to the business or
transaction; or

(i) intended to incur, or believed or reasonably should have
believed thahe would incur, debts beyond his ability to
pay as they became dbre.

UFTA section25-66(1) provides that a transfer is fraudulent as to a creditor whose claim arose

before the transfer was made if:

(@) the debtor made the transfer or incurred the obligation without
receiving a reasonably equivalent value in exchange for the transfer or
obligation; and

83 See id 30.
4 SeeAmended Complf{ 2244.
% Utah Code § 2%-5(1).

13


https://1.next.westlaw.com/Document/N6D3C36108F8011DBAEB0F162C0EFAF87/View/FullText.html?transitionType=UniqueDocItem&contextData=%28sc.UserEnteredCitation%29&userEnteredCitation=utah+code+25-6-5
https://1.next.westlaw.com/Document/N6DFB40508F8011DBAEB0F162C0EFAF87/View/FullText.html?originationContext=previousnextsection&contextData=%28sc.UserEnteredCitation%29&transitionType=StatuteNavigator&needToInjectTerms=False
https://1.next.westlaw.com/Document/N6EC82D408F8011DBAEB0F162C0EFAF87/View/FullText.html?transitionType=UniqueDocItem&contextData=%28sc.Document%29&userEnteredCitation=utah+code+25-6-8
https://1.next.westlaw.com/Document/N6F5579208F8011DBAEB0F162C0EFAF87/View/FullText.html?originationContext=previousnextsection&contextData=%28sc.UserEnteredCitation%29&transitionType=StatuteNavigator&needToInjectTerms=False
https://1.next.westlaw.com/Document/N6D3C36108F8011DBAEB0F162C0EFAF87/View/FullText.html?transitionType=UniqueDocItem&contextData=%28sc.UserEnteredCitation%29&userEnteredCitation=utah+code+25-6-5
https://1.next.westlaw.com/Document/N6DFB40508F8011DBAEB0F162C0EFAF87/View/FullText.html?originationContext=previousnextsection&contextData=%28sc.UserEnteredCitation%29&transitionType=StatuteNavigator&needToInjectTerms=False
https://1.next.westlaw.com/Document/N6D3C36108F8011DBAEB0F162C0EFAF87/View/FullText.html?transitionType=UniqueDocItem&contextData=%28sc.UserEnteredCitation%29&userEnteredCitation=utah+code+25-6-5

(b) the debtor was insolvent at the time or became insolvent as a result of
the transfer or obligatioff.

If a transfer is a fraudulent transfer under eithEM A section25-6-5(1)(a) or (b)or under

UFTA section25-66(1), it is awidable undet)FTA section25-6-8(1)a).®” Moreover,UFTA
section25-6-92) allows a creditor to “recover judgment for the value of the asset
transferref]” ®®

For the reasons discussed below,Andreasen False Profit Transfeanstitute

fraudulent transfers undelFTA section®25-65(1)(a) 25-65(1)(b), and25-6-6(1)that are

avoidable under UFTA sectidtb-6-8(1)(a)andare recoverable from the Andreasensler
UFTA section25-6-92). Thus, the Receiver’'s Motion for Summary Judgme@RANTED as
to theReceiver'sFirst, Second and Third Causes of Action.

1. First Cause of Action—Fraudulent Transfer Under UFTA
Sections 256-5(1)(a),25-6-8(1)(a), and 25-6-9(2)

In the First Cause of Action, the Receiver asserts tha&rnbdeecasen False Profit
Transfersare fraudulent transfers under UFTA sec&n65(1)(a)and that as such they are

avoidable and recoverable und#&fTA section®25-6-8(1)(a)and25-69(2).°° Typically, in

determining whether “actual intent” exists unt#&TA section25-6-5(1)(a) the “badges of
fraud” set forthn UFTA section25-65(2) are applied? In Ponzi scheme cases, however,
“actual intent” undetJFTA section25-65(1)(a)is established by the mere existence of the

Ponzi scheme itselt. Thus, to avoid and recover transfers as fraudulent transfers under UFTA

1d. § 256-6(1).
" See id. § 256-8(1)a).

%8 1d. § 256-9(2).
%9 SeeAmended Complf{ 2228.

®SeeUtah Code § 2%-5(2).

"L SeeMiller v. Kelley, 2014 WL 5437023, *5 (D.Utah Oct. 27, 2014)nder the UFTA, once it is established that
a debtor acted as a Ponzi scheatietransfers by that entity are presumed fraudule(grphasis in original)
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section25-65(1)(a) the Receiver need only prove: (1) that the enterprise was a Ponzi scheme
(2) that theAndreasenseceived mre in payments from the enterprise than tihegsted and
(3) that the Andreasens were the actual transféfees

A Ponzi scheme is “an investment scheme in which returns to investors are notdffinance
through the success of the underlying business venture, but are taken from the prinpatl s
newly attracted investment$>In order to show that an investment scheme is a Ponzi scheme,
the Receiver must prove by a preponderance of the evidens@a¢hgua normf a Ponzi scheme:
that returns to earlienvestors were paid by funds from later investdfsThe following factors
are also “typically present” in Ponzi schentilse promise of large returnthe promise of
returns with little to no risk; the promise of consistent returns; the delivery wiigg® returns to
earlier investors to attract new investors; the general insolvency of #gstnment scheme from
the beginning; the secrecy, exclusivity, and/or complexity of the investiiggmeg; and the
general stability of the investment scheme, amohgrdactors’ >

Additionally, a transferee of a transfer does not include an entity that serves as a mere
conduit for the actual transferé&The actual transferee is the entity or individual that exercises
dominion or control of the transferred fundsThose who act as mere conduits, “possessors” or
“holders” of money are not initiatansferees® Instead, the transferee is the person who has

control over the funds to “put the money to [its] own purpo$és.”

2 Sedd.

Inre M & L Business Mach. Co., In@4 F.3d 1330, 1332 n.1 (10th Cir. 19%8ternal quotationsmitted).
" SEC v. Mgmt. Sols., In013 WL 4501088, *19 (D.Utah Aug. 22, 2013)

75 1d.

®Seeln re Ogden314 F.3d 1190, 1196 (10th CA002)

" Sedd.

® Seeid. at 1202

" 1n re First Sec. Mortg. Co33 F.3d 42, 44 (10th Cir. 1994)
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Undisputed Material Facts Nos. 14-d$tablisithat National Note was operated as a
Ponzi scheme based on the characteristics discussed®tundisputed Material Facts Nos. 1-7
establish thathe Andreaseneceived more from the enterprise thieay invested:
Furthermorendisputed Material Factdos. 8-13establish thamM&M was a mere condudf
the Andreasenghat the funds transferred to it and received by it from National Note were under
the complete control of the Andreasesrsd that the Andreasens are the transferees of the
Andreasen Falserofit Transfers, athe Andreasen False Profit Transfers were paid to or used
for the benefit of the Andreasens pursuant to the sole direction of the Andr&aseostdingly,
the Andreasen False Profit Transfars fraudulentransfers under UFTAection 25-6-5(1)(a)®
These fraudulent transfers are avoidable under Usdotion25-6-8(1)(a)®* and the Andreasen
False Profit Transferare recoverable from the Andreasens under UB@¢tion25-6-9(2)%
Thus, summary judgmefdr the Receivers appropriate on the Receiver’s First Cause of Action.

2. Second Cause of Actiop-Fraudulent Transfer Under UFTA
Sections 256-5(1)(b), 25-6-8(1)(a), and 25-6-9(2)

In the Second Cause of Action, the Receiver asserts thahthheasen False Profit
Transfersare fraudulent transfers under UFTA sect2®r6-5(1)(b) and that as such they are

avoidable and recoverable undiéfTA section25-6-8(1)(a)and25-69(2).8¢ UnderUFTA

section25-65(1)(b), a transfer is fraudulent if it is not made for “reasonably equivalent value”

and the transferor intended, believed, or reasonably should have believed that he would incur

8see suprat 711, f 1419.
8 geeidat 5, 11 47.

8 geeidat 57, 11 813.

8 seeUtah Code § 26-5(1)(a)
8 See id§ 256-8(1)(a)

% See id§ 256-9(2).
8 SeeAmended Complf{ 2936.
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debts beyond his ability to pay as they became®tit\alue” is defined inUFTA section
25-6-4%8 It is well established that false profits paid in a Ponzi scheme can never bé 4slue
defined in UFTA sectio25-6-4 much less “reasonably equivalent vdlbecause payments “in
excess of amounts invested are considered fictitious profits,” they are ntira ‘e legitimate
investment activity.® The payment of these “fictitious profitddes not benefit the enterprise
but instead depletes the scheme®reces furthet” “Accordingly, the payments [are] not for
reasonably equivalent value and, therefore, [are] fraudulent tranSfers.”

The Receiver hasndisputedlyestablished that National Note was a Ponzi schiértnat
the Andreasenseceived more from the enterprise thiheyinvested® and that M&M was a
mere conduit for the AndreasetisAs a result, National Note did not receive anything of value
in exchange for the transfers to the Andreageescess ofheir principal investment
Furthermore, baseoh Undisputed Material Facts No. 21is clearthat National Note intended
to incur, or believed or reasonable should have believed that it would incur, debts beyond its
ability to pay as they became difedccordingly, theAndreasen False Profit Transsare

fraudulent transfers under UFTgection25-65(1)(b).°’ These fraudulent transfers are avoidable

87 seeUtah Code § 2B-5(1)(b).

8 See id§ 256-4.

8 Wing v. Dockstade2010 WL 5020959, *5 (D.Utah Dec. 3, 2010)
90 1d.

“1d.

%2 See suprat 7-11, 71 1419.

B seeidat 5, 11 47.

% seeidat 57, 11 813.

% SeeKlein v. Brung 2013 WL 6158752, *3 (D.Utah Nov. 25, 2013)
% See suprat 1112, § 21.

7 SeeUtah Code § 2B-5(1)(b).
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under UFTA secti0|25-68(1)(a)98 and are recoverable from the Andreasamter UFTA
section25-69(2).%° Thus, summary judgmefur the Receiveis appropriate on the Receiver’s
Second Cause of Action.

3. Third Cause of Action—Fraudulent Transfer Under UFTA
Sections 256-6(1), 25-6-8(1)(a), and 25-6-9(2)

In the Third Cause of Action, the Receiveserts that thAndreasen False Profit
Transfersare fraudulent transfers under UFTA secf2®r6-6(1)and that as such they are

avoidable and recoverable undi#éfTA section25-6-8(1)(a)and25-69(2).2°° UnderUFTA

section25-6-6(1), a transfer is fraudulent if it is not made for “reasonably equivalent value” and
the debtor was insolvent or became insolvent as a result of the transfer oiabfjat
“Insolvency,” is defined, in relevant pam, UFTA section25-6-3as follows:

(1) A debtor is insolvent if the sum of the debtor’s debts is greater than all
of the debtor’s assets at a fair valuation.

(2) A debtor who is generally not paying his debts as they become due is
presumed to be insolveHt’

The Receiver hasndisputedlyestablished that National owas a Ponzi schem® and
that theAndreasenseceived more from National Note than they investédccordingly, the
transfers of thé\ndreasen False Profiransferso theAndreasensvere not “value.*

Furthermore, based dwndisputed Material Facts N&1,National Note was insolvent at all

% See id§ 256-8(1)(a)

¥ See id§ 256-9(2).
10 seeAmended Complf| 3744.

101 5eeUtah Code § 2%6-6(1).
102)4. § 256-3.

183 5ee suprat 7-11, 1 1419.
1%35ee idat 57, 7 113.

195 5eeUtah Code § 2%-4.
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relevant times? Accordingly, theAndreasen False Prof Transfare fraudulent transfers under
UFTA section25-6-6(1).'%" These fraudulent transfers are avoidable under UFTA section
25-6-8(1)(a)'*® and are recoverable from the Andreasemer UFTAsection25-6-9(2)*°
Thus,summary judgmerfor the Receivers appropriate on the Receiver’s Third Cause of
Action.

B. Summary Judgment is Appropriate on the Receiver'$ifth
Cause of Actionfor Unjust Enrichment.

In his Fifth Cause of Action, the Receiver asserts that the he naserdbe Andreasen
False Profit Transfers from the Andreasens because allowing the Andreakeap the
Andreasen False Profit Transfevsuld be inequitable as an unjust enrichméhtnder the
theory of unjust enrichment, a plaintiff must provg)“abenefit conferred on the [defendant]
(2) an appreciation or knowledge by the [defendant] of the benefit; and (3) the aceeptanc
retention by th¢defendant] of the benefit under such circumstances as to make it inequitable for
the[defendant}o retainthe benefit without payment of its valug

There is no dispute that tedreasen False Profit Transfeenferred a benefit on the
Andreasensand that the Andreasens haae appreciation of that benef{€ Furthermore,
Undisputed Material Facts Nos. 22-2<tablish that allowing th&ndreasenso retain the

Andreasen False Profit Transfevsuld be inequitablé!® Prior to the Receiver's appointment, at

1% see supraat 1112, 1 21.
197 seeUtah Code § 2B-6(1).

1% see id§ 256-8(1)(a)

1% See id§ 256-9(2).
10 seeAmended Complff 5157.

11 Rawlings v. Rawling®010 UT 52, { 29, 240 P.3d 7@dternal quotations omitted).
"2 gee gipraat 57, 11 113.
¥ seeidat 1213, 11 2224.
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least 554 investors received less from National Note than the amount that tistgdnaed a

large pecentage of those investors received absolutely no return of the money that they
invested''* These investors are anticipated to receive far less than 100% of the principat amou
that they invested back through the receivership eStatiewould be inequitable to allow the
Andreasenso profit from this fraudulent enterprise at the expense of these investors. Thus,
summary judgment for the Receiver is appropriate on the Recelfrghi<Cause of Action.

ORDER
IT IS HEREBY ORDERED, ADJUGED AND DECREEDthat the Receiverbiotion
for Summaryudgment™®is GRANTED.
DATED: April 26, 2016
BY THE COURT

David Nuffer
United States DistriadEourt Judge

4seeidat 12, 1 22.
15geeidat 13,  24.
11® seedocket no. 43
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