Sycamore Family v. Sycamore et al

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

SYCAMORE FAMILY LLC AND LELAND
SYCAMORE,

Plaintiffs,
V.

EARTHGRAINS BAKING COMPANIES,
INC.,,
Defendant.

EARTHGRAINS BAKING COMPANIES,
INC.,

Counterclaimant,
V.

SYCAMORE FAMILY LLC, LELAND
SYCAMORE, and JERI SYCAMORE,

Counterclaim Defendants.

MEMORANDUM DECISION AND
ORDER DENYING [61] SYCAMORE
FAMILY, LLC'S MOTION FOR
PARTIAL SUMMARY JUDGMENT , AND
GRANTING IN PART AND DENYING IN
PART [62] EARTHGRAINS BAKING
COMPANIES, INC."S MOTION FOR
PARTIAL SUMMARY JUDGMENT

Case No. 2:1%V-00639DN

District Judge David Nuffer

CASE OVERVIEW

In March 2011,EarthGrains Bakin@€ompanies, In¢.(“EarthGrains”)obtained a

judgment againssycamore Family Bakery, Inc., and Leland Sycanftreland”).? In June,

2013,the Sycamore Family LLC (“LLC”) filed the present case, requestin@deoly judgment

! Suit was initially filed by Sara Lee Corporation. EarthGrains, hewecquired Sara Lee Corporation during the
lawsuit, and therefore was substituted as the real party in interest.

2 EarthGrains is a judgment creditor of Leland. In June, 2009, EartisGilaih a lawsuit against Leland for breach
of contract, trademark infringement, and unfair competition. On Ap&l011, the court found Leland liable on
EarthGrains’s claims. Ultintaly, EarthGrains obtained a judgment against Leland in excess of Hni.m
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that Leland has relinquished most of his membership interest in the LLC, thus prgcludi
EarthGrains from collecting on its judgment from Lelandambershipnterest in the LLC.
EarthGrains, opposing the LLC’s declaratory judgment request, arguéeldad still retains
his membeship interest.
CURRENT MOTIONS

On June 13, 2014he parties filed two partial summary judgment motidire LLC
moved for partial summary judgmémn its second cause of action, which seeks a declaratory
judgmentthata line of credit Leland received was a distributiiemm the LLC EarthGrains
moved for partial summary judgmérn its fraudulent transfer, alter ego, and nominee liability
counter¢éaims > EarthGrains motionalso seeksummary judgmefiton both of the LC’s
declaratory judgment clainis-or the reasons set for below, after reviewtimg parties’
memoranda, the undisputétts and the relevant legal authorities, EarthGramsgon for
partial summary judgmeit herebyGRANTED in part and DENIED in pg and thd_.LC’s

motion for partial summary judgmeist DENIED. Oral argument is unnecessdry.

% Motion for Partial Summary Judgment and Supporting Memorandum [LLC’saP&ttimmary Judgmenilocket
no. 61 filed June 13, 2014.

* EarthGrainss Motion for Partial Summary Judgment and Memorandum of Law in SupportdfiEsthGrains’s
Partial Summary Judgmentlocket no. 62filed June 13, 2014. Twappositions were filed in response to
EarthGrains’s Partial Summary Judgment. The first was Leland Syean@wymbined Opposition to EarthGrains’s
Motion for Summary Judgment; Motion to Strike EarthGrains’ Motion ftm®ary Judgment and Joinder in
Sycamaee’s Opposition to EarthGrains’s Summary Judgment Motion [Leland’s Qppgdsdocket no. 68filed

July 30, 2014. And the second was Sycamore Family, LLC’s and Jenr®ye’'s Memorandum in @psition

[LLC’s Opposition] to EarthGrains’s Motion for Partial Summary Judgtygocket no. 71filed Jury 30, 2014.
Leland, in his opposition, expressly joins the LLC’s Opposition, andftirerghe LLC’s Opposition is more often
referenced. Where appropriate, however, Leland’s Opposition is also oefeéren

® EarthGrains Baking Companies, Inc.’s Second Amended Answer ande@daims [EarthGrains’s
Counterclaims]docket no. 50filed February 24, 2014.

€ LLC’s Partial Summary Judgment at 28.
" Complaint,docket no. 22, filed July 8, 2013.
8 SeeDUCIVR 7-1(f).


https://ecf.utd.uscourts.gov/doc1/18313077381
https://ecf.utd.uscourts.gov/doc1/18313077381
https://ecf.utd.uscourts.gov/doc1/18313077417
https://ecf.utd.uscourts.gov/doc1/18313113500
https://ecf.utd.uscourts.gov/doc1/18313114612
https://ecf.utd.uscourts.gov/doc1/18312988110
https://ecf.utd.uscourts.gov/doc1/18312793559

BACKGROUND ...ttt e e e e e et e et e e e e bbb e e e e e e e e e e e e eeeeenanrrnne 3

STANDARD OF REVIEW......uuiitttiiiiiiiiitieie ettt e e e e e e e e e e e e e s s s s bbb eeeeees 4
EARTHGRAINS’'S MOTION FOR PARTIAL SUMMARY JUDGMENT..........ccooiiiiiiiiinenee 5
l. (0o 1] 0T (=T I = T £ 5
I1. EarthGrains’s Fraudulent Transfer Claims Eail............ccccoviiiiiiiiiiiiiine, 6
a. Utah Code Ann. § 25-6-6(1) (transfer without value, insolvent debtor) .... 7
b. Utah Code Ann. 825-6{2) (trarsfer for antecedent deht)................... 14
C. Utah Code Ann. § 25-6-5 (transfer with intent to defraud) ...................... 15
[I. EarthGrains’s Alter Ego Claim Falls............ooooiiiiiiiiii e 17
V. EarthGrains’s Nominee Liability Claim Falls................cooiiiiiiiiiiiieeeeees 19
V. EarthGrains is Entitled to Summary Judgment on the LLC’s First Claim for
Declaratory Relief (invalidity of Leland’s relinquishment)..............cccccceeennn. 20
VI. EarthGrains is Entitled to Summary Judgment on the LLC’s Second Claim for
Declaratory Relief (alleged distribution to Leland)...........c..ooovvvvviiiiiiiiiennnnnn. 21
LLC'S MOTION FOR PARTIAL SUMMARY JUDGMENT......cutiiiiiiiiiiiieeeeeeeee e 22
CONCLUSION.. ..ttt ettt ettt ettt e e e e e e e e e e e e e e e s s s bbb bbb bbb e et et e e e e e aaaaeeeaeeeeasnaans 23
BACKGROUND

On December 29, 1998, husband and wife, Jeri (“Jeri”) and Leland Sycamore formed the
LLC as a Nevada limited liability company. At the time of formation, each receivetha 48
membership interest in the LLC, with the remaining 4% interest divided amondpilneir
children.

In 2008, Leland decided to purchase a bakery business. The LLC executed a deed of trust
on the Sycamore Family home to Wells Fargo Bank to secure a loan for Lelagtdirin
Leland gavehe LLC a promissory note (“Promissory Note”) &#,112,500.08.The note is
datedSeptember 15, 2008ltimately, Lelandobtaineda line of credit from Wells Fargo Bank in
the amount of $2,112,508 The LLC assertshat @ additional consideratidhfor thepledge of

the Sycamore Familydme Lelandsigneal a document (“Relinquishment Document”)

° Promissory Notedocket no. 2, filed July 8, 2013.
0L LC’s Partial Summary Judgmentethibit F
1 Complainty 15.
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relinquishing 46% of[his 48%] interest in the Sycamore Family LLC, including [his] position
as managing member, if so required, to [his] wife Jeri Lyn Sycantore.”

The LLCseels a declaratory judgment upholding the validity of Leland’s relinquishment
of 46% of his 48% membership interest in the L*@lternatively, in the event that the
relinquishment is determined to be invalid, the LieQuests a declaratory judgmdémat the line
of credit extended to Leland was a distribution and asks the court to grantraupatc
distribution to the other members of the LEC.

The LLC originaly filed this action for declaratory relief in state court on June 7, 2013,
naming both EarthGrains and Leland as defendants. This Court, on November 1, 2013, realigned
Leland as a cplaintiff alongside the LLC?

EarthGrains responded to the LLC’s complaint and filed a counter€lagainst the
LLC, Leland and Jeri, alleging, among other things, counterclaims of fraudalester alter
ego, and nominee liability. With this factual backdrop, both pending motions are discusse
below.

STANDARD OF REVIEW

“The court shall grant summary judgment if the movant shows that there is noggenuin
dispute as to any material fact and the moigentitled to judgment as a matter of lat{.”
When analyzing a motion for summary judgment, the court must “view the evidenceaand dr

all reasonable inferences therefrom in the light most favorable to theopaxdging summary

12 Relinquishment Documertdipcket no. 22, filed July 8, 2013.
13 Complaint ab.
4 Complaintat 6.

!> Memorandum Decision and Order Denying Motion for Remand and Resjiprefendant Leland Sycamore as a
Plaintiff, docket no. 43filed November 1, 2013.

18 SeeEarthGrains's Counterclaina 15-17.
" Fed. R. Civ. P. 56(a)
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judgment.*®However, “thenonmoving party must present more than a scintilla of evidence in
favor of his position.*® A dispute is genuine only “if the evidence is such that a reasonable jury
could return a verdict for the nonmoving party.”

EARTHGRAINS'S MOTION FOR PARTIAL SUMMARY JUDGMENT

EarthGrainsargues that it is entitled to judgment as a matter of law on its fraudulent
transfer, alter ego, and nominee liability counterclaihBarthGrains also moves for summary
judgment on the LLC’s declaratory relief claims. Each of EarthGraingis1ants is discussed
in turn below.

. Undisputed Factg?

The followingrelevantfactual statements from EarthGrains’s raotfor summary
judgment are undisputed:
1. The LLC Operating Agreement provides that no member may transfer any
interest in the LLC without the “prior written consent of the managers which cansgnt
be withheld in the manager’s sole and absolute discretion.” Any attempted rtrsitisfe

[sid] such prior written consent is “invalid, null, and void, and of no force or efféct.”

18 Mathews v. Denver Newspap&gency LLP649 F.3d 1199, 1204 (10th Cir. 204jtation and internal
guotations omitted).

¥ Ford v. Pryor,552 F.3d 1174, 1178 (10th Cir. 20@8jtations omitted).

2 Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986)ee alsderber v. Qwest Group Life Ins. Pla47
F.3d 950, 959 (10th Cir. 2011)

21 geeEarthGrains'Counterclaims at 187.

Z\Where facts offered by EarthGrains were properly disputed in the LL@enss, those disputes have been
removed by editing and the undisputed portions remain. Some minor edits anlidadions have been made to
improve readaltity without changing meaning.

ZLLC’s Opposition at 17 (quoting the Operating Agreement of Sycafamily, L.L.C., a Nevada limited liability
company [Operating Agreement] § 7dbcket no. 22, filed July 8, 2013).
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2. The LLC Operating Agreement provides that the transfer documentation
must be duly executed in an acknowledged written instruffent.

3. No member of the LLC gave written consent to the RelinquishMent.

4, There was never any notary or formal acknowledgement of Leland
Sycamore’s signature on the Relinquishment Docurifent.

5. The LLC Operating Agreement provides that the transferor and the
transferee must agree in writing t@emnify and hold the other managers and members
harmless from any loss, liability, claim, or expense arising out of the érafisf

6. Neither Leland nor Jeri Sycamore ever agreed in writing to inderanify
hold the other managers and members harmless frgsador liabilities arising out of the
transfer in the Relinquishmefit.

7. The LLC andJeri wereunaware of the Relinquishment Document until
late 2012%°

[l EarthGrains’s Fraudulent Transfer Claim s Fail

EarthGrains argues that Leland’s relinquishment of his #&¥hbership interest in the

LLC is a fraudulent transfer pursuant to the Utah Uniform Fraudulent Transf¢tUETA”). *°

#1d. (citing Operating Agreement § 7.5.1) (The LLC does not dispute this reganiteinonly argues that the
definition of transfer as defined in § 7.1 is ambiguous and does not apply torgaméng members).

%d. (quoting Operating Agreement § 7.1).

%d. (referencing Operating Agreement § 7.5.1) (The LLC does not dispufctitbat there was no notary or
formal acknowledge of the signatuieonly argues that the definition of transfer as defined in § amisguous
and does not apply to transfers among members).

271d. at 18 (citing Operating Agreement § 7.5.4) (The LLC does not dispute thieeraquts of § 7.5.4, it only
argues that the definition of transfer as defined in § 7.1 is ambigudwioas not apply to transfers among
members).

21d. (The LLC does not dispute that Leland and Jeri did not follow the requitsrg§ 7.5.4 of the Operating
Agreement, it only argues that the definition of transfer as defm8d’il is ambiguous and does not gppl
transfers among members).

2 SeeComplaint at 4docket no. 22, filed July 8, 2013; LLC’s Opposition at 8.
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The UFTA provides several avenues under which a claim for fraudulent trarasférem

alleged® EarthGrains claims that the relinquishment of Leland’s membership interest is
fraudulent under Utah Code Ann. 88 25-6-5(1)(a), 25-6-6(1), and 25-6-6(2). Under § 25-6-5, the
debtor may be liable whether the creditor’s claim abefere or aftethe tlansfer.Section 25-6-

6, however, only appligéthe creditor’s claim aroskeeforethe transferFor the reasons stated
below, summary judgment on EarthGrains’s fraudulent transfer claim isidenibere was

never aransfer of Leland’'s membership interest.

a. Utah Code Ann.8 25-6-6(1)transfer without value, insolvent debtpr

Utah Code Ann. 8§ 25-6{1) provides
A transfer made or obligation incurred by a debtor is fraudulent as to a
creditor whose claim aroseforethe transfer was made or the obligation
was incurred if: (a) the debtor made the transfer or incurred the obligation
without receiving aeasonably equivalent value exchange for the
transfer or obligation; and the debtor viasolventat the time or became
insolvent as a result of the transfer or obligafion.
I. Transfer
EarthGrains contends th&t claim as a creditor arose before Leland relinquished his
memberslp interest in the LLC. EarthGrains provides two bases for this assertian. Firs
EarthGrains claims th#be evidence shows that the Relinquishment Document was executed
sometime in July 2011, and was simply backdated by Leland to read “September 1532008.”

And second, even assuming that the Relinquishment Documestgmaslin 2008, the

relinquishment was not effective in 2008 because it did not comply with the LLCtDgera

30 geeUtah Code Ann. § 26-1 to-13.
31 Sedd. §§ 256-5and25-6-6.
#1d. § 256-6(1) (emphasis added).

¥ EarthGrains’s Partial Summary Judgment at 33.
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Agreement” EarthGrains contendbat “[tflhe Relinquishment . . . did not comptith the LLC
Operating Agreement, if at all, until 2012 when it was adopted and ratified by looth Je
Sycamore and the LL1-Glong after EarthGrains’ claims aros&.The LLC and Jerargue that
the Relinquishment Document became effediieeday it was sited—September 15, 2008.
Even whertaking the facts in the light most favorable to the-n@wving party and assuming
that the Relinquishment Document v&gnedin 2008 there still remainghe issue of whether
thetransferwas effective in 2008 or anytintieereafter.

The LLC Operating Agreement requirements must be met before a membetb€the
may transfer any portion of his or her membership intéfégtese requirements include, among
others:

§ 7.1 —TransfersExcept as otherwise provided in this Section VII, no
Member may Transfer all, or any portion of, or any interest or rights in,
the Membership Rights owned by the Member, and no Interest Holder
may Transfer all, or any portion of, or any interest or rights in, any Ihteres
without theprior written consent of the Managesich consent may be
withheld in the Managers’ sole and absolute discretion. . . . The Transfer
of any Membership Rights or Interest in violation of the prohibition
contained in this Section VIl shall be deenraehlid, null, and void, and

of no force or effect®

8 7.5 _Conditions Precedentfter satisfying the other restrictions

contained in Section IV, a Person may Transfer all or any portion of or

any interest or rights in the Person’s Interest only if the following
conditions (“Conditions of Transfer”) are satisfied:

3d. at 39. EarthGrains also argues, in the alternative, that if by chance theisélingnt is characterized as a
secured transaction, then the relinquishment was not effective atib€ 5, 2012, when it was perfected by the
filing of a UCG1 Financing StatemerfbeeEarthGrains’s Memorandum of Law in Reply to Sycamore Family LLC
and JeriSycamore’s Opposition to EarthGrains’s Motion for Partial Summatgrdent at 24 [EarthGrains’s Reply
to LLC], docket no. 74filed August 22, 2014. As Plaintiffs make clear, however, thegelshment is not a

secured transaction, but simply “a transfer of property for valueC’s Opposition at 42.

% EarthGrains's Partial Summary Judgment at 39.
% Seel LC’s Opposition at 13.
37 SeeOperating Agreemerg 7.
#1d. § 7.1 (emphasis added).
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8§ 7.5.1. A duly executed and acknowledged written instrument of
assignment is filed with the Company.

.§.7..5.4. The transferor and transferee agree in writing to indemnify
and hold the Managers, Membeaiad the Company harmless for,
from, and against any loss, liability, claim, or expense arising out of
the Transfer?

The LLC and Jerdo not dispute that these requirements were not met. Rather, they argue
that 87.1 is ambiguous and appears on its face to apply only to transfers oenaer entities
or individuals.

The LLC’s and Jeri'snterpretation of § 7.1 is without merit. The plain terms of 8§ 7.1
require prior written consent of the managers before any transfer. Therenstimg language
indicating that the prior written consent only applies to transbemsnimembes. Although the
last sentence of § 7.1 specifically addresses the implication of trangfereimbership rights to
a nonmember?’ this sentence does not create an ambiguity as to the remaiqirigeneents
within the sectiori Hence, before Leland could relinquish his membership interest, he needed,
among other things, the prior written consent of #magers-Jeri and himself.

The LLC and Jerfurther contend that 8§ 12 of the Operating Agreement overrides “§ 7.1

as it provides that Leland could take actions without Jeri’'s consent and vice versataath

acted with power of attorney for the othéf.Section 12 states:

%1d.87.5.
01d. § 7.1

Any Person to whom Membership Rights or an Interest are attempted émsfertred in violation of this Section
VII shall not be entitled to vote on matters coming before the Membergijpate in the management of the
Company, at as an agent of the Company, receive allocations or distributiongfeo@ompany, or have any other
rights in or with respect to the Membership Rights or Interests.

“See e.gELM, Inc. v. M.T. Enterprises, In968 P.2d 861863 (Utah Ct. App. 1998) (“Utilizingrdinaryrules of
contract construction, if aontracts terms are clear and unambiguous citigrt mustconstruethe writingaccording
to itsplainandordinarymeaning’).

“2|LLC’s Opposition at 17, 42.
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By execting this Agreement, the spouse of each Interest Holder acknowledges

and consents to the terms and conditions of this Agreement and agrees, for

himself or herself and for the community of himself and herself and the Interest

Holder, to be bound hereby. Each spouse of a Interest Holder, for himself or

herself and the community of which he or she is a member, hereby irrevocably

appoints the Interest Holder as attormeyact with an irrevocable proxy coupled

with an Interest to vote on any matteictame before the Membersto agree to

and execute any amendments of this Agreement without further consent or

acknowledgment of the spouse and to execute proxies, instruments, or documents

in the spouse’s hame as may be required to effect the same. This power of

attorney is intended to be durable and shall not be affected by disability of the

43

SPOUSE.

Jeri and the LLGrgue that “the plain and clear language of . . . [§ 12] itself permits
Leland to act ingic] behalf of Jeri in relation to her LLC responsibilities, and accept the transfer
of Leland’s membership interest EarthGrains disputes the interpretation that § 12 confers any
rightson Leland to act on behalf of Jeri adtanagerof the LLC. EarthGrains contentlsat “the
provision in Section 12 of the Operating Agreement only applies to members, not masaders
gives no party any authority to act for another in the capacity of a marfager.”

Section 12’s plain language makes clear that it “appoints the Interest ldslddorney
in-fact” to (1) “vote on any matter to come before kembers; (2) “agree to and execute any
amendments of this Agreement without further consent or acknowledgment of the spodse”
(3) “to execute proxies, instruments, or documents in the spouse’s name as may e tequir
effect the same?® Leland’s relinquishment of his membership interest does not fall into any of
thesethree categories of actian§o vote by members was required for the relinquishment—

simply the written consent of the managers. The relinquishment did not require an amitodm

the Operating Agreement. Finally, Leland never executed any documents] teltie

“3 Operating Agreement § 12 (emphasis added).

*4LLC’s Opposition at 42 (citing §12 of the Operating Agreement).
> EarthGrains’s Reply to LLC at 24.

“® Operating Agreement § 12 (emphasis added).

10



relinquishment, in Jeri’'s name, nor does the Relinquishment Document mention that it is
approved by Jeri in her managerial capacity

Accordingly, the Relinquishment Document—whether or not signed on September 15,
2008—was ineffective to transfer Leland’s membership interest to Jeri because the
relinquishment did not complyith the strictures of the Operating Agreem&wecause itails to
comply with the Operating Agreement, the transfer is “deemed invalid, null, and void, mnd of
force or effect.*” The Relinquishment Document, void ab initio, carlaterbe made valid by
ratification® In effect, Leland currently retains his 48% membership interest inlLiie L

Because EarthGrains has failed to establish that a transfer was ever madepimtjus
claim could end. However, in the interest of completeness, the remaining elements of 88 25-6-
6(1), 25-6-6(2), and 25-6-5(1)(a) are addressed below.

il Reasonably Equivalent Value

Earthgrains argues that Jahe transferee, did not give Leland anything of value in
return for Leland’s relinquishment of his 46% membership interest. Jeri ahti@eontend
that “Jeri did exchange value for the Relinquishment [by allowing] . . . the LL&kéoan the
risk that the LLC’s Real Property could be foreclosed, and she foseyarpy of the Wells
Fargo line of credit*

Jeri’'s and the LLC’argumenis unavailing. Jeri, as a member of the LLC, has no
ownership interest in the LLC’s real property, and has no authority to consentmadiketual

capacity to encumber the LLC properfyderi’s consent to allow the LLC's real property to be

“Id. §7.1.
8 SeeOckey v. LehmeR008 UT 37, 1 18, 189 P.3d Blhat which is Yoid cannot be ratified or accepted[.]”).
*9LLC’s Opposition at 910.

¥ Nev. Rev. Stat. Ann. § 86.311Real and personal property owned or purchased by a company must be held and
owned, and conveyance made, in the name of the company.”).

11
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pledged as collateral was, therefore, in her official managerial capacity aifi dfetheLLC.>*
Neither Jeri nor the LLC have put forth any evidence to suggest that Jeri haamyteing of
reasonable value in her individual capacity in exchange for receiving Leland’s 4é4ensaip
interest.

Theargument that Jeri “foregaig] any of the Wells Fargo line of credit,” assumes that
Jeri had an interest in the line of credit. Bag tindisputed facts show that there was an exchange
of value between Leland and the LLC. Leland executed a promissory note to tlierLLC
$2,112,500.00 in exchange for the LLC’s pledge of collaferahe Wells Fargo line of credit.
Jeri and the LLGhave failed to provide any factual or legal support for their bare assertion that
Jeri had a interest in the line of credit.

iii. Insolvent

UFTA provides that “[a] debtor is insolvent if the sum of the debtor’s debts is greate
than all of the debtor’s assets at a fair valuatiSrAlso, a debtor is presumed insolvent when
the debtor “is generallyot paying his debts as they become dife.”

EarthGrains contends that “[e]vidence showing that a debtor was not able to paysits de
as they become due supports a presumption of insolvéh&arthGrains points out that Leland

has not been paying his delas they have become due; Leland “has repaid neither his loan from

*l SeeOperating Agreement § 5.3.8 (“[T]he Managers shall have power andigutivobehalf of the Company: . . .
To enter into any and all other agreements on behalf of the Company, witittenyPerson for any purpose, in such
forms as the Managers may approve, including, but not limited to agreebstween the Company and a
Manager[.]").

2 Utah Code Ann. § 26-3(1).
1d. § 256-3(2).

** EarthGrains's Combined Memorandum of Law (1{ipposition to Leland Sycamore’s Motion to Strike, and (2)
in Reply to Leland Sycamore’s Opposition to EarthGrains’s Motion foidP&tmmary Judgment at 11
[EarthGrains’s Reply to Lelanddiocket no. 72filed August 22, 2014.
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Wells Fargo nor the promissory note to the LL€for “paid nary a cent of the Judgment owed
to EartghGrains. . . >® Jeri and the LLGirgue that Leland was not insolvent back in 2008.
However, as determined above, there was no effective transfer in 2008, and thdrefore, t
insolvency analysis must Ineadepost-2008Jeri and the LL&laim that the 19 Circuit has
recently shed light on the question of Leland’s solvency. “Specifically, tA€itbuit has
determined that Leland has held, and continues to hold, the trademark rights for Grandma
Sycamore’s Bread in the states of Arizona and NevadBhieycontend that Leland “presently
has a viable claim against EarthGrains for their violation of that trademaétloxigr the past
several years™ Theyconclude that “[t|hese two assets together are worth several million
dollars.”®

“Under the UFTA, the leveof insolvency necessary to meet the statute requirement is
not insolvency in the bankruptcy sense but merely a showintghéhaarty’s assets are not
sufficient to meet liabilities as they become til¢In order to prove insolvency, a balancing of
assés and liabilities must be accomplished and only a showing that the debtor’s entire
nonexempt property and assets are insufficient to pay his debts rises tetié iesolvency.®*

Here, there is a dispute between the parties as to whsibje assetiseland owned post-

20082 Had there been a valid transfer, there would have been an issue of material fact

*1d.
*1d.
" LLC’s Opposition at 47.
*®1d.
¥ d.

9 Tolle v. Fenley2006 UT App 78, 1 24, 132 P.3d @RiotingMeyer v. General Am. CorBp9 P.2d 1094, 1096
(Utah 1977) (internal quotation marks omitted) (emphasis added).

®11d. (quotingFurniture Mfrs. Sales, Inoaz. Deamerf80 P.2d 398, 400 (Utah 1984internal quotation marks
omitted).

%2 Seel LC’s Opposition at 11.
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concerning Leland’s solvency based on the foregoing and the lack of sufficientcevide
showing that Leland’s assets are insufficienhiet hisdeld requirements.

b. Utah CodeAnn. 825-6-6(2)(transfer for antecedent dept
EarthGrains argues, in the alternative, tn&taudulent transfer occurred pursuanttah
Code. Ann. 8 25-&{(2). If “[tlhe LLC[’s] claims in the Complaint that the Relinquishment was
made as purported consideration for the LLC’s pledge of the Sycamore family hoolaizsal
for a $2.1 million line of creditaretaken as true, then the Relinquishment was a transfer made
for an anécedent debt: The section reads:
A transfer made by a debtor is fraudulent as to a creditor whose claim
arose before the transfer was made if the transfer was made to an insider
for an antecedent debt, the debtor was insolvent at the time, and the inside
has reasonable cause to believe that the debtor was insSlvent.
EarthGrains contends that both Jeri and the LLC are “insiders” of Lelandi@sdoief
the UFTA statuté® and that, “[tlhe debt was incurred in 2008, and the transfer (i.e., the
Relinquishment) was made thereafter in or around July 2011, or else beogratdctive in
2012.%°
Although this section need not be addressed, bethersehas been no transfer, a brief
analysis is provided for the sake of completeness. Section 25-6-6(2) does not apptheinder
facts The Promissory Note between Leland and the LLC was executed in 2008. There is a
dispute regarding the date thatland’sRelinquishment Document was executed in favaleoi.

The parties’ date dispute, however, is inbeni@l. To satisfy the “antecedent debt” requirement,

Leland must have owed a “debt” to Jeri and the debt must have been incurred before the transfer

% EarthGrains's Partial Summary Judgment at 42.
% Utah Code Ann. § 26-6(2)
% Sedd. § 256-2(7).

% EarthGrains’s Partial Summary Judgment at 42.
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was made. The documents are signed by different pdrétsd’s debt was with the LLC. His
relinquishmehwas to Jer—to whom he had no debt obligations. Utah Code. Ann. § @&26-
does not apply.

c. Utah Code Ann.8 25-6-5(transfer with intent to defraudl

Although this section need not be addressed, bethaersehas been no transfer, a brief
analysisis providedfor the sake of completenesection 25-6-5 allowselief from afraudulent
transfer even if EarthGrains’s claim ar@gter Leland’s relinquishment of his membership
interest. This sectiostates:

A transfer made or obligation incurred by a debtor is fraudulent as to a
creditor, whether the creditor’s claim arose before or after the transfer was
made or the obligation was incurred, if the debtor made the tramsfer
incurred the obligation: (a) with actual intent to hinder, delay, or defraud
any creditor of the debtorf/]

“A creditor who claims a debtor transferred property with actual intent to defraudust . m
establish that claim by clear and convincinglevice.®*® Section 25-6-2numerates factors
which may be considered, among others, to determine if “actual intent” existee. imbleide
whether:

(a) the transfer or obligation was to an insider; (b) the debtor retained possession
or control of the propey transferred after the transfer; (c) the transfer or

obligation was disclosed or concealed; (d) before the transfer was made or
obligation was incurred, the debtor had been sued or threatened with suit; (e) the
transfer was of substantially all the defg@ssets; (f) the debtor absconded; (g)

the debtor removed or concealed assets; (h) the value of the consideration
received by the debtor was reasonably equivalent to the value of the asset
transferred or the amount of the obligation incurred; (i) the debtor was insolvent
or became insolvent shortly after the transfer was made or the obligation was
incurred; and (k) the debtor transferred the essential assets of the busmess t
lienor who transferred the assets to an insider of the deBtor.”

67 Utah Code Ann. § 26-5(1).
% Bradford v. Bradford 1999 UT App 373, 1 18, 993 P.2d 887
9 Utah Code Ann. § 26-5(2).
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Thesefactors are termed “badges of fraud.“The badges’ value as evidence however, is

relative not absolute, and they are considered facts which throw suspicion seattcan and

which call for an explanation’® “In other words, ‘[t]hey are not usually conclusive proof; they

are open to explanation’®

EarthGrains argues that there are numerous badges of fraud associatedanitls

relinquishment of his membership interest to Jeri:

1.

Leland Sycamore’s purported transfer of his 46% interest in the LLC
was made to an insider, his wife Jeri Sycamore.

Leland Sycamore continued to serve in a managerial capacity for the
LLC despite the Relinquishment. . . .

Leland Sycamore lived in the Sycamore home, an LLC asset, for
several years after he purportedly signed the Relinquishment.

Leland Sycamore is planning to move into a luxury condominium
owned by the LLC which has a market rent of $1,200 per month even
though he claims to have no assets and no income.

Leland Sycamore concealed the Relinquishment which he claims to
have signed in 2008, and he did not disclose that purported transfer to
anyone else. In particular, he did not disclose the purported transfer to
its recipient, his wife, and he did not disclose it to his and the LLC’s
accountant.

In March, 2011, the court issued a summary judgment against Leland
Sycamore finding Sycamore liable for trademark infringement and
related claims in a trademark infremgent action pending in this

Court.

Sycamore’s first disclosure of the Relinquishment took place shortly
after the Summary Judgment Order was issued in the ongoing
trademark infringement action against him.

Tolle v. Fenley2006 UT App 78, 1 27, 132 P.3d @RiotingDahnken, Inc. v. Wilmarttv26 P.2d 420, 423 (Utah

1986).

"Wasatch Oil & Gas, L.L.C. v. Rep007 UT App 223, 1 33, 163 P.3d 7irkernal quotation marks and citation

omitted).

21d. (quoting Territorial Sav. & Loan Ass'n v. Baird@81 P.2d 452, 462 (Utah Ct. App. 1989)
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8. His LLC interest is Leland Sycamore’s primagsat and without his
asset he is destitute and without any financial mean$’ . . .

The LLC claims that, with the exception of Jeri’s status as an insider, tieareaterial
issues of fact regarding each of EarthGrains’s alleged badges of freutlLC contends that
Leland was not insolvent at the time of transfahere was a nofraudulent reason for the
transfer {.e., Leland cashed out his interest in the LLC to be able to start a new b&keee
was no litigation pending at the time of transf&from the time of relinquishment, Jeri has
solely been responsible for managing the LT’@nd there was reasonable equivalent value
exchanged for Leland’s relinquishment of his membership intEtest.

Althoughsomefacts support the various badges of fratd,LLC has presented evidence
that creates a genuine issue of material fact as to Leland’s actual intent to.d&fiiaudmary
judgment, where credibility may nbejudges and facts and inferences must be constmed
favor of the non-movanEarthGraingannotestablishundisputed facts which actear and
convincing evidence of Leland’s actual intent to defraud.

1. EarthGrains’s Alter Ego Claim Fails

“Under the equitable ‘alter ego’ doctrine as it originally evolved, courts would, upon a
proper showing, disregard the integrity of the corporation and view a controllirehslader as
indistinguishable from the corporation, thereby permitting creditors of tip@iaiion to reach

the assets of a controlling sharehold€ll# the present case, EarthGrasegks relief under a

3 EarthGrains's Partigdummary Judgment at 25 (internal citations omitted).

" LLC’s Opposition at 4547.

®1d. at 47-48.

®1d. at 48.

71d. at 48-49.

®1d. at 49-50.

" Transamerica Cash resendegc. v. Dixie Power and Water, In@89 P.2d 24, 26 (Utah 1990)
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variant of the traditional alter ego doctrin¢he reverse piercing theory. This variant theory
allows a third party outsider to reachrporateassets to satisfy claims againstraiividual
shareholdef?

EarthGrains argues that it may reverse pierce the corporate veil and recestty fttm
the LLC because Leland, Jeri and the LLC “have discarded the separate legacexi$tthe
LLC and have wholly disregarded necessary corporate formalfffi€arthGrains cites to
several casethat recognize a reverse piercing theempne of which are drawn from Utah'’s
body of jurisprudence. The Tenth Circuit, however, has previously considered a reveiag pier
theory ina case applying Utah law. @ascade Energy and Metals Carghe 10" Circuit held
thata Utah court would not reverse pierce the entity veils of the comp&rias.10" Circuit
noted, among other things:

[T]this case largely involves “reverse” piercing, and it is far from cleatrthah

has adopted the doctrine of “rese” piercing, much less this particular variant of
“reverse piercing.Messick v. PHD Trucking Servidg/8 P.2d 791, 793 (Utah
1984)does discuss the “reverse pierce” concept, calling it “ittgnized

theory,” but the Utah court ultimately declined to pierce the corpordttheee
because of the failure to prove the traditional piercing the corporate veil éemen

The reverseierce theory presents many problems. It bypasses normal judgment-
collection procedures, whereby judgment creditors attach the judgmentsiebto
shares in the cogpation and not the corporation’s assets. Moreover, to the extent
that the corporation has other non-culpable shareholders, they obviously will be
prejudiced if the corporation’s assets can be attached directly. In cointrast,
ordinary piercing cases, only the assets of the particular shareholder who is
determined to be the corporatisrédlter ego are subject to attachment.

Absent a clear statement by the Supreme Court of Utah that it has adopted the
variant reverse piercing theoryged upon us here, we are inclined to conclude
that more traditional theories of conversion, fraudulent conveyance of assets,
respondeat superior and agency law are adequate to deal with situations where

8 seeCascade Energy and Metals Corp. v. Bar@@s F.2d 1557, 1576, n. 17 (10th Cir. 1990)
81 EarthGrains’s Partial Summary Judgment at 50.
82 SeeCascade Energy and Metals Carp96 F.2d at 15769.
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one seeks to recover from a corporation for the wrongful conduct committed by a
controlling stockholder without the necessity to invent a new theory of liaBility.

The Tenth Circuit, in a later opinion dealing with a similar issue under Kaasas |
reaffirmed its previous reluctance to apply a doctrine the state had not adopted
[W]e stress that in reciting the litany of problems associated with the
[reverse piercing] doctrine, we should not be understood as seeking to
dictate or influence the law of corporations in Kansas. Rather, we seek
only to lend additional weight tGascade’dederal law conclusion that, in
the absence of a clear statement of Kansas law by the Kansas courts, we

will not assume that such a potentially problematic doctrine already has
application in that stat&.

Similarly, thisopinionwill follow controlling circuit precedent and decline to apply a
reverse piercing theory. EhGrains hasffered noother precedent. AccordinglgarthGrains’s
alter ego clainis not viable and summary judgment is denied.

V. EarthGrains’s Nominee Liability Claim Fails

EarthGrainsontends, in the alternative, in the event the transfer to Leland is found to be
effective,thatJeri holds Leland’s transferred assets as a nonfitfieeesponse, the LLC argues
that nominee liability theory is not applicable to the facts of this case becauseléda a
doctrine which applies to taxpayers who are attempting to avoid a tax lien 3ffevy
EarthGrains’s reply does not provide any authority to controvert the LLQisnenmf that
nominee liability is a legal doctrine limited to the tax liability arena. Accordinglyr&rains

has effectively abandoned this claiBummary judgment on this theory is denied.

8.

8 Floyd v. I.R.S. U.S151 F.3d 1295, 1300 (10th Cir. 1998)

8 SeeEarthGrains’s Counterclaim at418; see alsEarthGrains’s Paial Summary Judgment at 28.
8 LLC’s Opposition at 57.
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V. EarthGrains is Entitled to Summary Judgment on theLLC’s First Claim for
Declaratory Relief (invalidity of Leland’s relinquishmeny

EarthGrains seeks summary judgmagdinsthe LLC on its firstclaim for declaratory
relief (the validity of Leland’s relinquishment of his membershiprisg®’ EarthGrains
contends that summary judgment on this claim is appropoatgrounds that the
Relinquishment is not valid or enforceable because it constitutes a frauduleiet aaer
applicable state law$® This reason for relief is not appmiste because there is no fraudulent
transfer.Leland’s attempted relinquishment of his membership interesidsab initio, and thus
there isno transfer t@nalyze under the UFTZ.But the Complaint’s claim that “the
relinquishment substantially comgdi with the requirements of the operating agredhjetitand
»n91

is “valid””" cannot succeed. The Complaint correctly alleges:

28. A determination of the validity or invalidity of the relinquishment . . .

will terminate the controversy between the paneggmrding the amount of

Leland's interest in the Sycamore Family LLC.

29. Declaratory relief is necessary and appropriate at this time so that the

parties can determine their rights under the circumstafAces.

As this opinion finds, the Relinquishment Docembdid not comply with the Operating
Agreement; the Operating Agreement makesRaknquishment Document “invalid, null, and
void, and of no force ceffect’; °* and the LLC cannot obtain a declaration of validity.

EarthGrains is therefore entitled to summary judgment against the LLC otatmdar a

8" EarthGrains's Partial Summary Judgment at 28.
% d.

8 Seesupra section I1(a)(i).

% Complaint{ 26

1 Complaint{ 27.

92 Complaint 1128, 29

*®1d. §7.1.
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declaration of validity. Having submitted the matter for declaration, lti=receives a
declaation thatthe Relinquishment Document is not valfd.

VI. EarthGrains is Entitled to Summary Judgment on theLLC’s Second Claim for
Declaratory Relief (alleged distribution to Lelany

EarthGrains seeks summary judgment on the LLC’s second, and altertdive for
declaratory relief® In its second claim, the LLC requests—in the event the relinquishment is
determinedo beinvalid—a declaratory judgment that the funds received by Leland from Wells
Fargo Bank be considered a distribution to Leland and not aHeatinGrains argues that the
relief sought by the LLC is flawed for at least three reasons: (1) “@rdeBSycamore has not
properly paid the interest and principal outstanding on the Promissory Note, then theighC
to relief rests in a claim for breach of contract against Mr. Sycamore[;Ja{2)f the members
of the LLC are not joined in this action. . Thus, any relief accorded under the alternative claim
of the LLC’s Complaint would be inappropriate since necessary parties aceneol{j]” and (3)
“the ‘catchup’ distribution that the LLC seeks to effect is inconsistent with the Utah LLC
Act.”%°

For the reasons explained more fully below in the follovanglysis of the LLC'’s
Motion for Partial Summary Judgment, EarthGrains’s motion on this claim is GRANTED
becausehte plain and clear language of the Promissory Naiied-the absence of any argument
challenging its sufficieney-demonstrates that the funds received by Leland through the line of

credit and the encumbrance of the LLC’s real property @doan, and not a distribution.

% See28 U.S.C.A. § 2201 (A court “may declare the rights and other relaticasydfterested party seeking such
declaration, whether or not further relief is or could be sought.”).

% EarthGrains’s Partial Summary Judgment at 28.
%1d. at 55-60.
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LLC’S MOTION FOR PARTIAL SUMMARY JUDGMEN T

The LLC seekgartial summary judgment on its aletive declaratory relief claitiat
the funds paid to Leland by Wells Fargo were a distribution “if the relinquishmént a
accompanying promissory [note] are invalid.If the funds were a distributiothe LLC alleges
thatNevada law and the LLC’s Operating Agreement require the LLC to “make a
catchup/priority distribution to itgther] members prior to any additional distributions to Leland
or his creditors—including EarthGrain&”

EarthGrains contends “[t]here is no evidetitat Leland actually received a distribution,
because the pledge of LLC property was done in exchange for a $2.1 million prgmasor
given as consideratio>The LLC's pledge of collateral, EarthGraiclaims, was a loafrom
“which it expected repayant with interest from Leland as a return on its investment, rather than
a distribution of capital or income to Lelant® As further support, EarthGrains points out that
the 2008 transaction is not reported as a distribution on Leland’s 2008 tax return as would be
required if it were a distributio* In reply, the LLC argues that:

If, as EarthGrains desires, the 2008 Promissory Note is deemed a validlyeexecut

document in 2008, then the Relinquishment Document must necessarily also be

deemed a validly exeited document in 2008. If the Relinquishment is deemed

valid, then Jeri is a 94% owner of the LLC; Leland is a 2% owner of the LLC and

the matter is resolved. Otherwise, both documents must be deemed invalid and

there is no question that a distribution was previously made to Leland for which
Jeri and the other LLC members are entitled to a aaotlistribution®?

" Complaint at 67.
% LC’s Partial Summary Judgment at 25.

% EarthGrains's Memorandum of Law in Opposition to Sycamore Familys Mdtion for Summary Judgment at
2 [EarthGrains’s Oppositionflocket no. 69filed July 30, 2014.

100)4 at 8.
10114, at 4, 8.

192 Reply to EarthGrains’s Memorandum of Law in Opposition to Scyansagedamily LLC’s Motion for
Summary Judgment at 29 [LLC’s Repldhcket no. 73filed August 22, 2014.
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The LLC’s argumenis infirm. The Promissory Note and the Relinquishment Document
are not dependent on one another. The Relinquishment Docismeralid due to its failure to
meet the transfer requirements of the Operating AgreetfiéNeither party has argued any
deficiencies to render tHeromissory Note ineffective. Accordingly, the Promissory Note is valid
and enforceable. The Promissory Note plainly demonstrates Leland’s intgpaydite amount
owing to the LLC, which is sufficient, if not conclusive, evidence that the traosagas a loan,
and not a distribution.

Accordingly, the LLC’s motion for partial summary judgment on iterakative
declaratory relief claim is DENIED.

CONCLUSION

For the foregoing reasons, IS HEREBY ORDERED

1. EarthGrains's Motiof** for Partial Summary JudgmeistDENIED on its
fraudulent transfer, alter ego, and nominee liability claixiso, EarthGrains
motionfor partial summary judgmeig GRANTED againsthe LLC on itsFirst
Claim for Declaratory RelieandGRANTED againsthe LLC on itsSecond
Claim for Declaratory Relief.

2. Leland’s Motion to Striké® incorporated into his Opposition to EarthGrains'’s
PartialSummary Judgment Motion BENIED. Lelandmoved to strike arguing
that EarthGrains’s Partial Summary Judgment violdtes Local Rule 56-

1(b)(2)(C) because there is no concise statement of fattie entire brief.

103 seesupra section 11(a)(i).

194 EarthGrains’ Motion for Partial Summary Judgment and Memorandumvefr&upport Thereofjocket no.
62, filed June 132014.

1951 eland Sycamore’s Combined Opposition to EarthGrains’s Motion for Suyndudgment; Motion to Strike
EarthGrains’ Motion for Summary Judgment and Joinder in Sycamore’s ippds EarthGrains’s Summary
Judgment Motiongdocket no. 68filed July 30, 2014.
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Leland’s argument lacks substance, as EarthGrains has prevabetise
statement of the material facts necessary to meet each element for which
EarthGrains’s contends no genuine issue exists.

3. LLC’s Motion*®” for Partial Summary Judgnt is DENIED.

IT IS FURTHER ORDERED thd&arthGrains shall prepare the form of a declaratory
judgment that the Relinquishment Document is not valid.

IT IS FURTHER ORDERED thabn or before January 9, 201be parties shall file a
joint statement as to the claims remaining anoposed schedule for resolution of any
remaining disputes between these pariliég parties shall file an attorneys’ planning meeting
report and submit a proposed scheduling order as outlined at

http://www.utd.uscourts.gov/documents/ipt.html

BY THE CO w

David Nuffer v
United States District Judge

DatedDecember 18, 2014.

1% seeEarthGrains'’s Partial Summary Judgment at220
197 Motion for Partial Summary Judgment and Supporting Memorandadket no. 61 filed June 13, 2014.
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