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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

THOMAS ROWE MEMORANDUM DECISION AND
ORDER DENYING [237] DEFENDANT S’
Plaintiff, MOTION FOR REVIEW OF CLERK’S
ORDER REGARDING TAXATION OF
2 COSTSAND GRANTING [238] MOTION

TO REVIEW CLERK'S TAXATION OF
DPI SPECIALTY FOODS, INC.andJAMI COSTS

FLOYD,
Case N02:13cv-708-DN
Defendars. District JudgeDavid Nuffer

BACKGROUND

On Ocbber 13, 2015, after judgment was “entered in favor of the plaintiff and against the
defendants? Plaintiff Thomas Rowe (“Mr. Rowe”) filed a Memorandum of Costsd a Bill of
Costs seeking recovery of $16,890.30. Defendants DPI Specialty Foods, Intaranéloyd
(collectively, “Defendants”) objected to the requiebtr. Rowe filed a Reply in Support of his
Memorandum of Costs on November 5, 2615.

On December 7, 2015, the Clerk filed a Taxation of Castrding Mr. Rowe

$13,200.50 (“Clerk’s Taxation of Costs”)The Clerk disallowed certain costs to Mr. Rowe,

! Judgment in a Civil Casédpcket no. 214filed Sep. 28, 2015.
2 Memorandum of Costdocket no. 215filed Oct.13, 2015.
3 Bill of Costs,docket no. 21ffiled Oct.13, 2015.

* See Defendants’ Opposition to Plaintiff's Bill of Costs andeMorandum of Costdocket no. 219filed Oct.27,
2015.

® Reply in Support of Memorandum of Casdscket no. 220filed Nov.5, 2015.
® Taxation of Costsjocket no. 234filed Dec.7, 2015.
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including“[ pJostage angdf charges, attendance fees, ahdrges for Web Ex and videos
supplementing stenographic transcripts .’ . .”

On December 1, 2015, Defendants filed a Motion for Review of Clerk’s Order
Regarding Taxation of Costs{¢fendantsMotion to Review”)? arguing that “[tJhe Court
should not award Mr. Rowe 100% of the $13,200.50 in costs” because “Mr. Rowe [was] 43% at
fault for his alleged injuries*Plaintiff Thomas Rowe (¥Ir. Rowe”) filed an Opposition to
Defendants’ Motion tdReview°

On December 14, 2015, Mr. Rowe filed a Motion to Review Clerk’s Taxation of Costs
(“Mr. Rowe’s Motion to Review”)' Mr. Rowe’sMotion to Review requested reconsideration of
the Clerk’s denial of costs, including withess and deposition recording feagcuedtedosts
in the amount of $16,447.37 Defendants did not oppose Mr. Rowe’s Motion to Review.

For the reasons set forth below, Defendants’ Motion to RevieIBD and Mr.
Rowe’s Motion to Review is GRANTED.

DISCUSSION

Rule54(d) contains the process for disputing cd3tsprovides that “[t]he clerk may tax
costs on 14 days’ notice” and that “[o]n motion served within the next 7 days, the court may

reviewthe clerk’s actiort? District courtshavediscretion toconsider a motion teeview ®

"1d. at 2.

8 Defendants’ Motion for Review of Clerk’s Order Regarding Taxation ofs{tBefendants’ Motion to Review”)
docket no. 23/filed Dec.11, 2015.

%Id. at 1.

12 Opposition to Defendants’ Motion for Review of Clerk’s Or&amarding Taxation of CostgOpposition to
Defendants’ Motion to Review; locket no. 243filed Dec.18, 2015.

 Motion to Review Clerk’s Taxation of CostaMt. Rowe’sMotion to Review”),docket no. 23gfiled Dec.14,
2015.

21d. at 23.
BFed. R. Civ. P. 54(d)
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Each of the motions to review was timely filed and will be considered. Defehdants
Motion to Review will be discussed first.

Defendants’ Motion to Review

Defendants requestview of the Clerk’s Taxation of Costs on several grounds.
Defendants ssertthat Rule 54(dprantscours “broad discretion” to reduce costsDefendants
recognize that “Rule 54(d) creates a presumption that ‘a prevailing partyowiflally recover
costs.”’ However, Defendants argue that because Rule 54(d) “does not define ‘prevailing
party”” and “also does not mandate that costs be awarded,” the court should not aveai@ cos
Mr. Rowe because he was “only partially successfiiDefendants are incorrect.

Mr. Rowe is theprevailing party under Rule 54(d) andis entitled to statutory costs.

In Barber v. T.D. Williamson, Inc.,*® the Tenth Circuit Court of Appeals considered the
issue of prevailing party under Rule 54(d)In Barber, Mr. Barber, an employee of T.D.
Williamson, sued T.D. Williamson for discriminatiéh“The jury found for Mr. Barber on [one
claim], but concluded that he failed to prove [two additional clairfisft. Barber was awarded

attorney’s feeshut costs were awarded to bottagties?? Mr. Barber appealed, arguing that

“Fed. R. Civ. P. 54(d)(1)

15 5ee Debord v. Mercy Health Sys. of Kansas, Inc., 737 F.3d 642, 65860 (10th @. 2013)
16 Defendants’ Motion to Review at 3.

Td.

4.

19 Barber v. T.D. Williamson, Inc., 254 F.3d 1223 (10th Cir. 2001)

21d. at 1225.

2d.

21d.
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Williamson should not have been awarded costs because he (Mr. Barber) wasdhiagre
party?®

The Tenth Circuiagreed with Mr. Barber and remandbe case to district court. The
Tenth Circuit held that the district coatbused its discretionyldinding “both Mr. Barber and
Williamson to be prevailing parties under Rule 54(d)¢f)liistead, the Tenth Circuit held, “Mr.
Barber, and not Williamson, was the prevailing party for purposes of é3sts.”

Citing othercourts® and federal practice guidésthe Tenth Circuit noted th4i]n
general, the litigant who is the prevailing party for purposes of attorresssi$ also the
prevailing party for purposes of costs.The Tenth Circuit also noted that “usually ttigant in
whose favor judgment is rendered is the prevailing party for purposes of Rule 52%d)(&ing
these two factors, the Tenth Circuit concluded that Mr. Barber was the prevartinb@eause
he was awarded nominal damages and because thetdistirt entered judgment in his favr.
The Tenth Circuit held that “[tJo the extent that the magistrate fidgend both Mr. Barber
and Williamson to be prevailing parties under Rule 54(d)(1), he clearly erred. . . .1derBa

and not Williamson, was the prevailing party for purposes of cdsts.”

2|d. at 1233.

#1d. at 1234.

21d.

%|d. at 12231234.

1d.

8|d. at 1234.

#d. (alterations incorporated).

O1d.

%1 The case was referred to a magistrate judge for final disposition byntafiske partiesid. at 1225.
*21d. at 1234.



“[W]hile costs presumptively are awarded to the prevailing party, a triat sbil has the
discretion to act under Rule 54(d)(£}."For example, in cases in whithe prevailing party has
been only parélly successfulsome courts have chosen to apportion costs among the parties or
to reduce the size of the prevailing party’s award to reflect the partial stiét&ar, in casesn
which neither side entirely prevailed, or when both sides prevailedhan the litigation was
thought to be the result of fault on the part of both parties, some courts have denied costs to both

sides”

But because Mr. Barber “was the prevailing party, having been awarded nominal
damages” and “because the district coureerd judgment in his favor[,5nly Mr. Barber could
be considered a “prevailing party for purposes of co$ts.”

FollowingBarber, Mr. Roweis the prevailing partyn this matterMr. Rowe prevailed
on both of his claims against the Defendants in a jargiet3’ Further,judgment was entered
“in [Mr. Rowe’s] favor . . . and against the defendants .3® Atcordingly, Mr. Rowe is the
prevailing party for purposes of costs recovery under Rule 58li@ next question is whether

the court should exercise its discretion “to apportion costs among the partidsaw tige size of

Mr. Rowe’s award to reflect the partial succe$s

*1d.

*1d.

*|d. at 123435.

*d. at 1234.

37 see Verdict, docket no. 208filed September 1, 2015.

% Judgment in a Civil Casdpcket no214, filed Sep. 28, 2015 (entering judgmeit favor of the plaitiff and
against the defendafi)s

% Barber, 254 F.3cht 1234
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Awarding full costs to Mr. Rowe is appropriate becauske cannot be consideretpartially
successful or “partially prevailing”

Defendantsiext argue that while iRe 54(d) carries a presumption to award costs to the
prevailing party’’ departure in this casepermissible In particular, Defendants contetidat
because the jury determined théit Rowe was 43 percent at fault, adisug Mr. Rowe full
costs is dismissive of his actioffsin addition, Defendantsserthat the jury determinatioof
fault provides a clear linen which to apportion costs, therebyiting Defendants’ costs to no
more than 57 percerdr $7,524.292

The plain language dRule 54(d)(1) states thqt]nless a federal statute, [the Federal
Rules of Civil Procedurgor acourt order provides otherwisgpsts—other than attorney’s
fees—should be allowed to the prevailing party.” The rule du#state ‘partial costs . . .
should be allowed to the prevailing party.” Rather, it states that "celstslld be allowed.
Moreover while a court retains discretion to award costs, this discretitotsunlimited.”?
“[T]o deny a prevailing party its costs is.a severe penalty, such that there must be some
apparent reason to penalize the prevailing party if costs are to be d¥medburt “must

provide a valid reason for not awarding costs to a prevailing partj&] party need not prevail

on every issue to be considereRle 54(d)prevailing party.*°

“91d. (citing Cantrell v. International Broth. of Elec. Workers, AFL-CI, Local 2021, 69 F.3d 456, 457 (10th Cir.
1995)(en banc).

*I DefendantsMotion to Review at 3t.

“21d. at -2.

“3 Debord, 737 F.3dat659 (quotingCantrell, 69 F.3dat459).

“4 Debord, 737 F.3d at 65@nternal quotation marks and citations omitted).
*® Cantrell, 69 F.3d at 457

*®1d. at 458.
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Valid reasons to deny or divide costs includle: party was partially successfile., did

"4 if the prevailing party acted obstructively or with Haith during the course of

not“prevalil
litigation, where damages are only nominal, where the non-prevailing pantligemt, if the
costsare unreasonably high or unnecessary, if the prevailirtyg' paosts arensignificant, or if

the issues are close and diffictfit.

Defendantdiave not established that any of these reasons &ppliRowe succeeded on
both claims at triaf® Defendants have not cited a case that is sufficiently analogous to this one,
where the plaintiff prevailed on both claims and yet, as the prevailing party,shaddmd of
costs reduced because the jury found the plaintiff partially at fault. Qoerstdyy Mr. Rowe
cannot be considered to be onpattially successful” as ggested by Defendants.

Finally, Mr. Rowe cannot be considergoittially prevailing or “partially successftl
because the jury determined that he was 43 percent atAaldast one court in the Tenth
Circuit hasdeclined to depart “from the general rule that the prevailing party should bedllow
costs,” even where the prevailing pantgs 45 percent at fauf®

Mr. Rowe isthe prevailing party and entitled to cost. Defendants’ request to depart

from the presumptiogranting costs to the prevaig partyis rejected

Mr. Rowe’s Motion to Review

Because Mr. Rowe is the prevailing party in this matter, he is entitietover costs"

The proper amount of those costs is addressed in Mr. Rowe’s Motion to Review. Mr. Rowe

“"1d. at 459 (citingHowell Petroleum Corp. v. Samson Resources Co., 903 F.2d 778 (199@holding that a court has
discretion to refuse costs to party who did not “prevail”)).

“8 Cantrell, 69 F.3d a#59.

%9 See Verdict, docket no. 208filed Sep., 2015.

%9 Weseloh-Hurtig v. Hepker, 152 F.R.D. 198199-200 (D. Kan. Dec. 9, 1993)
*LFed. R. Civ. P. 54(d)
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argues that he is entitléd an additional $350.32fwitnessfeesand an additional $2,896.55
for deposition recording fe€d.Defendants did not oppose Mr. Rowe’s Motion to Review.

Where fees are disputed, “[tlhe burden is on theprermaliling party to overcome [a]
presumption [of costs.}® Here, Defendants are the mprevailing parties and therefore have the
burden to overcome the presumption that Mr. Rowe is entitled to costs. Defendantsaiay to c
this burden because they did not oppose Mr. Rowe’s Motion to Review. Even if they had filed an
opposition, it is unlikely they would be able to overcome the presumption.

First, Mr. Rowe asserts that he should have been awarded $350:8éms fees! A
prevailing party is entitled to collect witness f&dsthey are “relevant and material to an issue
in the case and reasonably necessary to its disposifi@refendants do not attempt to explain
how the witness fees identified by Mr. Rofed to satisfy this testMr. Rowe is therefore
awarded costs for witness faaghe amount of $350.32.

Second, Mr. Rowe argues that he should have been awarded $2,896.55 for video and web
recording of depositions to supplement the stenographic transcription of depddifions.
prevailing party is entitled to collect “[flees for pi@d or electronically recorded transcripts
necessarily obtained for use in the cas&!JT he majority of districtshave interpreted this to

mean that depositions can be recordedtmth stenographic and nastenographic means rather

*2Mr. Rowe’s Motion to Review at-3.

>3 Higginsv. Potter, 2011 WL 3667097, *1 (D. Kan. Aug. 22, 2011)

**Memorandum of Costs at 4.

528 U.S.C. § 1920(Ypllowing “[f] ees and disbursements far. witnessey.

5 Morrisey v. County Tower Corp., 568 F.Supp. 980, 982 (E.D. Mo. 19¢Biternal quotations omitted).
1d.

%28 U.S.C. § 1920(pllowing “[fleesfor . . .electronically recorded transcripts necessarily obtained for use in the
case’).
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than a limitation orthe scope of taxable cost®’As such, recovery of costs for both video and
web recording of depositions is permitted in most cases if an independéithdee use exist®
Defendants do not attempt to explaihetherthe deposition transcript costs identified by Mr.
Rowe® were obtained for atindependent, legitimate us&hus, Defendants appear to have
conceded that they were obtained for a proper use and have failed to overcome the presumpti
that Mr. Rowe is entitled to $2,896.55 for depositiorording fees.

CONCLUSION

Mr. Rowe is the prevailing party ansl entitled to costsSpecifically, in addition to the
$13,200.50 previously awarded, Mr. Rowe is entitled to recover an additional $350.32 for
witness fees and $2,896.55 for deposition recgrélyes Thus, an additional $3,246.87
awarded to Mr. Rowe and thetal amount awarded fa@osts n this matter is $16,447.37.

ORDER

IT IS HEREBY ORDERED that Defendants’ Motion to Revféig DENIED and Mr.

Rowe’s Motion to Revie#? is GRANTED.

DatedApril 20, 2016.

BY THE CO w

David Nuffer v
United States District Judge

%9 See Higgins, 2011 WL 3667097at*2 (emphasis added).
€ Tilton v. Capital Cites ABC, Inc., 115 F.3d 14711478(10th Cir. 1997)
. Memorandum of Costs at 3, dbcket no. 215filed Oct. 13, 2015identifying Mark Miale and Tim Smith).

%2 Defendants’ Motion for Review of Clerk’s Order Regarding Taxation ofs0¢Befendants’ Motion to
Review"), docket no. 23/filed Dec.11, 2015.

% Motion to Review Clerk’s Taxation of CostdMt. Rowe’sMotion to Reviev”), docket no. 23gfiled Dec.14,
2015.
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