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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT ORUTAH, CENTRAL DIVISION

DERMA PEN, LLC, MEMORANDUM DECISION
o AND ORDER DENYING
Plaintiff, MOTION S IN LIMINE
V. Case No2:13¢v-00729
4EVERYOUNG LIMITED, et al., District Judge David Nuffer
Defendant.

Plaintiff Derma Pen LLG"“Derma Pen”filed a motion in liming* Derma Pels
Motion”) ! to exclude all evidence and commeattshe evidentiary hearing, which is scheduled
to begin December 17, 2018efating to the DERMAPER Mark being awarded to Derma Pen,
LLC, under the Court’s Final Order and Permanent Injunction, including withouatiamt the
scope of the Injunction . . . Nonparties Joel Marshall, Sasha Marshall, and DP Derm LLC
(collectively, “Nonparties) also filed a motion in liming(* Nonparties’ Motiori) 2 to “preclude
evidence of any conduct by the [Nonparties] in alleged violation of the Judgmeniragcurr

before July 25, 2017.” For the following reasons, both motionB&i¢IED without prejudice.

! Plaintiff's Motion in Limineto Exclude All Claims, Evidence in Support of Such Claims Priore@d-thal Order
and Permanent Injunction, and Commentary The(édarma Pets Motior'), docket no1232 filed December 5,
2018;see Memorandum in Opposition to PlaintéfMotion in Limine to Exclude All Claims, Evidence in Support
of Such Claims Prior to the Final Order and Permanent Injunction, and Guaamgn&hereongdocket no1238 filed
December 10, 2018.

2 Motion in Limine re: Relevant Time Period for Alleged ContempNwyparties Joel Marshall, Sasha Marshall
and DP Derm LLG"“NonpartiesMotion”), docket no1231, filed December 5, 2018; Plainti¥f Response to
NonpartiesMotion in Limine re: Relevant Time Period for Alleged Contempt byoties Joel Marshall, Sasha
Marshall and DP Derm LLGQJocket no124Q filed December 10, 2018.
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DISCUSSION
Derma Peris Motion

Derma Percontendshat, based on a recent ordethe Nonparties “should be restrained
from arguing at the Evidentiary Hearing any claims, defenses, factsies isdating to the scope
of the Injunction,” including the valdity of ownership of th¢DERMAPEN®] trademark.* But
the ordet to which Derma Pen refers does not state that Derma Pen owns the tradeimark or t
owned the trademark when the injunct{time “Injunction”) ®> was entered. Instead, thatler
states that Derma Pen IP Holdings L{EEloldings) “ was the registrant of the DERMAPEN
mark when the Injunction was entered and is still its registraayidd

Derma Pen next assettst the October 19, 2018 deposition testimony of Defendant
Stene Marshall should be excluded because, in violation of two docket text ‘aitueettorney
who represented Marshall at that deposition hagiledtan appearance in this cds8ontrary to
Derma Pels assertion, either docket text ordéprovides a basis texclude Marshals
deposition testimony.

Derma Pen further argues that all evidetregating to the ownership of the
DERMAPEN® Mark” should be excluded because Derma Pas been judicially found to be

the owner of the trademarR.Derma Pen does not cite to any spedafider to support this

3 Memorandum Decision and Order Denying Motion to Vacate or Modify Remtanjunction* Order on Motion
to Vacaté), docket no123Q enteredDecember 4, 2018.

4 Derma Pefs Motion,supra notel, at2.
5 Final Judgment §, docket n01043 entered May 8, 2017.
6 Order on Motion to Vacateypra note 3, at4.

" Docket Text Oder, docket nol151, entered June 29, 2018; Docket Text Order, dockétl68, entered July 3,
2018.

8 Derma Pefs Motion,supra notel, at3.


https://ecf.utd.uscourts.gov/doc1/18314495169
https://ecf.utd.uscourts.gov/doc1/18313964572

argument. The fact that Holdings was the registrant of the trademark hengmunction was
entered does not mean that Derma Pen is the owner of the trademark today. ksalsot doean
that Derma Pen is presendntitled to enforce the Injunction.

Derma Pels final contention is that all evidence should be excluggdrding use of the
DERMAPEN® mark by Derma Pen, Holdings, ary future successor in interest” from the date
the Injunction was entered (May 8,120 because, according to Derma Pe@mly evidence
showing that [Nonparties] have violated the Permanent Injunction is reléVahis”’contention
lacks merit, as evidence supporting the Nonparefenses may also be relevant.

For each of these reasons, Derma $bfotion will be denied.

Nonparties’ Motion

The Nonparties argue that all evidence ofaleged violation of the [Injunction]
occurring before July 25, 2017,” should be excluded basé@dnR. Civ. P. 65(d)(decause
there is no evidence that the Nonparties received notice of the Injunction hafofs, 20170
This rule provides that an order granting an injunction “binds only the following wktveec
actual notice of it by personal service or otherwise:ti@&)parties; (Bjhe partiesofficers,
agents, servants, employees, and attorneys; and (C) other persons who are ¢éoracztiver
participation with anyone described in Rule 65(d)(2)(AjR)” 1

Because it has not yet been established when each of the Nonparties recealed actu

notice of the Injunction, the Nonpartiddotion will be denied.

°ld.
10 NonpartiesMotion, supra note2, at1-2.
1 FeED. R.CIv. P.65(d)(2)


https://www.westlaw.com/Document/N23127B90B96C11D8983DF34406B5929B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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ORDER
THEREFORE, IT IS HEEBY ORDEREDthatDerma Peis Motion'? and the
NonpartiesMotion'® are bothDENIED without prejudice.

Signed December 11, 2018.
BY THE COURT:

Py Ul

David Nuffer \
United States District Judge

12 Docket no.1232 filed December 5, 2018.
13 Docket no.1231 filed December 5, 2018.
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