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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

DANIELLE SWASEY; D.S., BY AND
THROUGH HER GUARDIAN AD LITEM, | MEMORANDUM DECISION AND
DANIELLE SWASEY; DANTE ORDER DENYING MOTION FOR
KETCHENS, D.K., BY AND THROUGH SUMMARY JUDGMENT

HIS GUARDIAN AD LITEM, DANTE
KETCHENS

Plaintiffs, Case N02:13¢v-00768DN-BCW
V.
District JudgeDavid Nuffer
WEST VALLEY CITY; SHAWN COWLEY; | Magistrate Judge Brooke C. Wells
KEVIN SALMON; SEAN MCCARTHY;
JOHN COYLE; THAYLE “BUZZ”"
NIELSEN; and DOES 10,

Defendans.

Plaintiffs’ Amended Complaint contains five causes of actiBhaintiffs’ Fifth Cause of
Action is a claim for intentional infliction of emotiondistress against all defenda#ts.
Defendant John Coyle, not joined by any other defendant, moves for summary judgment on
Plaintiffs’ Fifth Cause ofAction (“Motion”).? Plaintiffs oppose the Motion (“Opposition*)Mr.
Coyle filed a reply in support of thdotion (“Reply”).® For the reasons below, the Motion is

DENIED.

L Amended Complaintlocket no. 44filed Feb. 26, 2015.
21d. at 15, 11 60.
3 Defendant John Coyle’s Motion for Partial Summary Judgment (“Mo)jalgcket no. 180filed Nov. 11, 2016.

4 Plaintiffs’ Opposition to Defendant John Coyle’s Motion for Partial Sungrdadgment (“Opposition”)docket
no. 182 filed Dec. 9, 2016.

5 Reply Memorandum in Support of Defendant Coyle’s Mofiar Partial Summary Judgment (“Replydjocket no.
187, filed Jan. 10, 2017.
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THE MOTION ISUNTIMELY

Before reaching the merits of the Motion, timeliness must be addréssecioyle
acknowledgeshat “the dispositive motions deadline . . . was March 15, 2016” but argues that his
Motion, which was filed on November 11, 2016 should be accepted because “due to stipulations
between the parties, . . . fact discovery continued well beyond [March 15, 206]Coyle
argues thatthe deadline in the Scheduling Ords not controlling and that this Motion is timely
given the amorphous nature of the discovery cut-off in this calgie."Coyle explains that
depositions occurred “as late as July 2016” even though the Scheduling Order tées e
fact discovery fo December 1, 2015 Therefore, Mr. Coyle argug§i]t is clear from their
conduct since adopting the Scheduling Order that the parties, and the Court, do not consider the
[Scheduling] Order to be controlling.”

Mr. Coyle is incorrect. The Motion is unmely because it was filed nearly eight months
after the deadlinand there is no order from the court modifying the deadline.

Federal Rule of Civil Procedure psovides that “[a] schedule may be modifauy for
good cause and with the judge’s consefifTo establish good cause for modifying a scheduling
order, “the moving party must show that it has been diligent in attempting toheaekgadlines,
which means it must provide an adequate explanation for any délsly."Coyle hasotmade a

motion norhas he explainedow hehas been diligent in attemptibg meet the dispositive

8 Motion at 2, n. 2 (citing Scheduling Ordeigcketno. 112 enteredMar. 28, 2016).
"Motion at 2, n. 2.

8Reply at 7.

91d.

0 Fed. R. Civ. P. 16(b)(4emphasis added)

11 ehman Brothersioldings v. Security National Mortgage CompaNy. 2:1tcv-00519TS, 2016 WL 6892471,
at*1 (D. Utah Nov. 22, 201g(citing Strope v. Collins315 Fed. App’'x 57, 61 (10th Cir. 200@)npublished))
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motion deadline. The only explanatiabhout the delay is that the parties stipulated to extend fact
discovery. But a stipulation to extefatt discoverydoes not automatically extend tiispositive
motion deadling? Those are two different deadlines in the scheduling order. Further, as
Plairtiffs point out!® the most recent information used in the Motion is from May 2016 and there
is no explanation why Mr. CoykeMotion wasfiled six months after that date.
Mr. Coylealsohas not sought “the judge’s conséfidy filing a motion to extend the
dispositive motion deadline or a motion feaveto file the Motion past the deadlindr. Coyle
says he filed late becau4gn May 2016, the Court modified the Scheduling Order to extend
expert discovery deadlines into August, even though the Scheduling Order alsol Isadl tivia
begin on August 15, 20167 But the dispositive motion deadlieas never modifiedAlso, Mr.
Coyle is incorrect that the trial was set to begin on August 15, 2016. The May 20, 2016 Notice
from the courvacated the dates ftire final pretrial conference and triaf
e Mr. Coyle points to no authority that allowed him to file the Motion nearly eight
months after the dispositive motion deadline.
e Other deadlines were extended, but the dispositive motion deadline never was.
e Mr. Coyle never filed a motion to extend the dispositive motion deadline or
sought leave to file the Motion past the deadline.
¢ Even after the Opposition was filed, which plainly opposed Mr. Coyle’s Motion

on the basis of timeliness, Mr. Coyle did not move to modify the dispositive
motion deadline.

12 SeeOpposition at 8 (arguing that Plaintiffs did not consent to extension ofgpesitive motion deadline).
131d. at 89.

1 Fed. R. Civ. P. 16(b)(4)

S Reply at 78.

16 Notice Vacating Final Pr&rial Conference and 1@ay Jury Trial, entered May 20, 2016 (no docket number
assigned).
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Accordingly, Mr. Coyle has failed to establish “good cause” under Rule 16. Addigional
Rule 6(b) does not apply becaudBe deadline has already expitedndMr. Coyle never filed a
motionto extend the deadlin®.

Mr. Coyle argues that tHate filing of theMotion does not prejudice the parties and
should be allowed? But Mr. Coyle cites no authority. Instead, he states incorrectly that amoti
for judgment on the pleadings will be briefed on the same schedule as the MaiorCoyle
provides no citation to the motion for judgment on the pleadings to Wwkicbfersand a review
of the docket shows that no other motion is currently pemding.

Generally, motions should be resolved on their merits. But here, the Motion cannot be
considered on its merits because Mr. Coyle does not establish good cause and lledsanot fi

motion seeking modification of the dispositive motion deadline.

" Fed. R. Civ. P. 6(b)(1)(A)

B Fed. R. Civ. P. 6(1§1)(B).

¥ Reply at 78.

201d.

21 Motions for judgment on the pleadings (docket nos21pwere resolved in February 2015.
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ORDER

IT IS HEREBY ORDERED that the Motidhis DENIED as untimely.

IT IS FURTHER ORDERED that becauseetMay 20, 2016 Noticexplained that the
final pretrial conference and trial datesould be “rescheduled after resolution of the pending
motions” becauseéhose motions have been resolvaddbecausall other deadlines in the

Scheduling Ordé? have passetf a trial order will issue with new trial related deadlines.

DatedApril 12, 2017.

BY THE CO W

David Nuffer v
United States District Judge

22 Defendant John Coyle’s Motion for Partial Summary Judgment (“Mo}jalwtket no. 180filed Nov. 11, 2016.
23 Scheduling Orderdocket no. 112entered Mar. 28, 2016.

24 Two orders modified the dates in the Scheduling Order. First, the May 20, 20&6 Watted the final preial
and trial dates. Second, tBeder Granting Unopposed Motion to Modify Scheduling Ordecket no. 13bentered
May 31, 2016moved the deadline for taking expert depositions to August 1, 2016 and the deadllimeyfor
mations to exclude expert testimony to August 22, 2016.
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