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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

JAY GORDON MEMORANDUM DECISION AND
ORDER GRANTING HOME DEPOT'S
Plaintiff, MOTION FOR SUMMARY JUDGMENT
V.

Case N02:13cv-855-JNP

HOME DEPOT U.S.A., INC. o _ _
District Judge JilN. Parrish

Defendant

Before the court is a Motion for Summary Judgment (Docket 93) filed by Defendant
Home Depot, U.S.A., Inc. ("Home Depot”). The court held oral argument on the motion on
March 29, 2016. At the conclusion of the hearing, the court took the motion under advisement.
After considering the written submissgand the arguments presented at the hearing, the court
issues this Memorandum Decision and Order Granting Defendants’ Motion for Summary
Judgment.

INTRODUCTION

Jay Gordon brings this action claiming that Home Dégohinated his employment in
violation of Utah public policy, and that Home Depot violated hbéhAge Discrimination in
Employment Act (“ADEA”) and the Americans with Disabilities Act (“ADA”).MMGordon
alleges that he was fired because of his age, because he filed a workers’ compelagati@and
because he requested a reasonable accommodation for his disability. Mr. Garédiegesthat

Home Depot did not provide him with a reasonable accommodation required under the ADA.
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HomeDepot moved for summary judgment arguing that Mr. Gordon’s employment was
terminated because bis poor customer service performantenaintains that hitermination
was completely unrelated to Mr. Gordon’s age, worker’s compensation claimabititiis
Home Depot further argues that it provided Mr. Gordon with the reasonable acconom ¢kt
he requested pursuant to the ADA. For the reasons explained tiedaaurt GRANT3Home
Depot's Motion for Summary Judgment.

FACTS

As a preliminary mattethe court expresses conceegardinghebriefing in this case.
In the plaintiff’s response to the defendant’s Statement of Undisputed Matexis| &ad the
defendant’s response to plaintiff’'s Statement of Additional Material facgyartiesrequenty
purport to dispute the facts. However, as the court points out in footmaeyg,of those alleged
disputes are completely unsupported by the evidentiary record. Additionally, ofi the facts
included in the 94 pages faict statements and responses aeverevenreferenced in the
argument sectianof the briefsThe courconcludeghat any fact not referenced in the parties’
argument is immaterialhe court therefore does not recite those factisisnopinion.

Finally, the convoluted nature of the statement of undisputésldad the response to
those factss compounded by counséinappropriate commentary. Both parteeknowledge
thatmany of the facts areindisputed; but then proceetb include paragraphs of argument,
additional facts, andharacterizations. This type of commentary is inappropriate velface is
undisputed. A party may not circumvent the page limits imposed on the argument section of a
brief by including arguments in response to undisputed facts. Likewise, the |esadiouhot
allow a party to add additional facts in response to a fact that is undisputed, &athsel

should include additional facts in the “Additional Facts” section contemplated bR &6-

1(0)(2)(C).



A. Mr. Gordon’s Employment

Mr. Gordon was hired by Home Depot in July of 2008 &0 Account SageAssociate
for a store in Park City, Utah. Mr. Gordon was 58 years old at the time. Aayegrith July of
2009, Mr. Gordon received his first periodic reviéleme Depot’s periodic reviewsclude
sections for ratings in various categories as well as an overall ratiagafiing system used by
Home Depot has three choices: “O” for “Top Penifer,” the highest rating; “V” for “Valued

Associate,” the middle rating; and “I” for “Improvemene&ted,” the lowest ratinglr. Gordon
received an overall rating & but he received a rating oin two categories—“Respect” and
“Solve.” Both of thesecategories relate to customer servide. Gordon admits thdtis July
2009periodic review was aaccurate description of his performance up to that goint.

In November of 2009, Mr. Gordon suffered a back injury while he was at Work.
Gordonimmediatelyreported the injury to an assistant store manager, Kyle Bide/n.
subsequently filed foworkers’compensation benefits. Mr. Gordon met with his store manager at
the time, Dave Park, and together they completed an accident report and suénvitt&ers’
compensation claifiMr. Gordon alleges that as a result of seeking workers’ compensation
benefits, Home Depot “was very angry” and “really didn't like” that he was sedi@nigenefits.

Mr. Gordon also alleges that Home Depot wanted to “make an example” out of him.
Mr. Gordon’s next periodic review occurred in December of 2009. Mr. Gordon was given

anoverall rating of | because of poor customer service performafdeeagain received a rating

of | for customer service in the “Respect” and “Solve” categofiesreview stated that he had

1 Mr. Gordon asserts that this fact is undisputed only to the extent thatst tiefdr. Gordon’s overall rating of V.
Mr. Gordon’s deposition, howevamakes clear that he admitted that the entire review, including the “gssand
negatives,” was “aaccurate depiction of [his] performance up and to [that] point.”

2 Mr. Gordon disputes the characterization of this fact. But Mr. Gosdieposition testimony clearly states that
filled out the reportvith Mr. Park



received “two customer complaints about being rude to custémvéhen Mr. Gordon was
asked in his deposition if this reviéwas discriminatory against [hinih any way,” he
responded “no.” Similarly, when Mr. Gordon was asked if thigereVwas retaliatory against
[him] in any way,” he again responded “nb.”

In January of 2010, Mr. Gordon received a discipline notice from his manager, Mr.
Horne, for committing a “minor work rule violation.” The notice stated that Mr. Gorddn ha
checked out a Home Depot radio for his use, but had failed to return the radio at the end of his
shift. It explained that “[f]ailure to return radios at the end of the shift cegldtrin losing the
radio and causing an unnecessary expense to the store.”

In the middle of 2016,Mr. Gordonrequestd an accommodatidor his disabilitycaused
by hisprior workplace injury. Specifically, Mr. Gordon requested a stool to use during his shifts
The formal paperwork for an accommodation was dated December 17, 2010. Mr. Gordon
testified that he received the stool in February of 20¥it. Gordon a@mits that the stool
accommodated him, anbdathe needed no further accommodation. Mr. Gordon does claim,
however, that he was mocked by other associates for using the stool. Hetlutdiotker
associates would make remarks like “you can't sit on toal:shat’s Jay’s special stoof.Mr.
Gordon also believes that he was “overly scrutinized on every little thing he dalidgeof his

requested accommodation.

3 Mr. Gordon asserts that this islsputed fact and that he “does not concede that his December 2009 review was
not discriminatory or retaliatofyBut this assertion is completely unsupporgahe recordln his depositionMr.
Gordonadmttedthat the review was neither discriminatoryr retaliatory as stated above.

* Fact number 52 states that the request was made “i@@id" and that fact is undisputed by Mr. Gordon.

®> Mr. Gordon purports to dispute this fact and argue that he was nadgaiche chair until several weeks lafEhnis
position is unsupported by the record. Mr. Gordon was diredtlytki$ he received the chair “[ijn February of
2011” to which he responded “[y]es.”

® Home Depot objects to this testimony as heafBag.court overrules this objection becaustoach they are out
of court statements, they are not being offered for the truth of therraatterted.



Mr. Gordon’s next performance review wadate December of 2010. Mr. Gordon
received an ovall rating of VV He received a rating of |, in the category of “Find.” That
customer serviceategoryhadthe following description: Makes customers the first priority
actively seeks out customers, greets all customers, offers assistancevViéheircluded a
comment that “Jay has a good rapport with his customers and provides excellent kndoviedge
our customers from his years of experience.” iBatso stated that “Jay needs to focus on
qualifying every customer before solving their problem, Jaylde®n observed several times
directing customers to other departments on issues he could have resolved.”

OnApril 13, 2011, Mr. Gordon told @austomehe was assisting go find “the big
colored guy in reference to an AfricaAmerican Home Depot associate. Home Depot alleges
that this was a violation of itespect policy. Mr. Gordon asserts that he did not mean to offend
anyone and that he did not realize the term could be offensive. Home Deptigaeeiand
obtained written statements regarding the incidents framother employees, Scott Van
Wagoner and TrenwWhippleon April 13, 2011, and April 16, 201tespectively.

On April 25, 2011, Mr. Gordon had a second injury at work. Mr. Gordon cut his left hand
with scissorahile opening a package for a customer. Another associate filled out the required
paperwork reporting the injury.

On April 27, 2011, the store managexrsdnKirk, faxed to Home DepotAssociate
Advice and Counsel GroupAACG”) Mr. Van Wagoner's antir. Whipple's statements
regarding Mr. Gordon’s comment. The AACG advised that a Final Counselswgavaanted
instead of termination because it considered the incident to be the result of tigeaéra
blindness.” On May 19, 2011, Mr. Gordon was formally disciplined for the April 13, 2011,

incident. He was provided a “Performance / Discipline Notihat stated:



Describing a fellow coworker as [“the big colored guy”] is a
violation of the Home Depot’s respect policy that states it is a
major work ruleviolation when an associate treats another
associate in a disrespectful manner. This is a final documentation.
Further violations of The Home Depot’s Code of Conduct will
result in termination of employmeft.
Mr. Gordon wasalsorequired to take a classatéled “Respect For All People.”
In June of 2011, Mr. Gordon received his next performance evalultomas again
given an overall rating of 1. Mr. Gordon received an | in the categoriesspieRe
Professionalism, and Time Management. As to the category of respedyittw states that
“[m]ajor action [was] needed for improvement.” Mr. Gordon was placed on a perfoema
improvement plan as asult®
The performance improvement plan states that the reason for the discipleietlieth
had been “more than one complaint from customers on Jay’s interaction with [them] ahd how
comes across very gruff, and at times [is] referred to as ritlee’ plan instructed Mr. Gordon
to “address his attitude [towards] customers, [and] associates alike. okétoacknowledged
in writing that he received the plan.
In Septembeof 2011, a customer came into the store and was assisted by Mr. Gordon.

The cusomer told Mr. Gordon tt her mother regularly receivedl0% discourdnd requested

that Mr. Gordon provide her with the same discount. Mr. Gordon refused to provide the

" Mr. Gordon disputes whether his conduct was a “major” violation of éiBepot policy. He also asserts that he
was not informed that a further violatiohtdome Depot’'s Code of Conduct would result in the termination of his
employment. Rather, he claims that he was informed “that he would bedtcif he discriminated against any
other associate, not for any ‘further violation.” The Discipline Natiowever, clearly classifies the act as a
“major” violation and states that any further violation of the Home Dgfizdde of Conduct will result in
termination. The contents of the notice cannot reasonably be disputed.

& Mr. Gordon disputes the charactatipn of these facts. But that disputaiisupported by the record. The
characterization above is an accurate reflection ofvtiteen review

° Mr. Gordon disputes this fact saying that the notice “provides no &seaif to anything Mr. Gordon did said to
be called ‘gruff’ or ‘rude,’ other than referencing, again,‘twdored’ remark.” But Mr. Gordon cannattually
dispute that the notice states that custorhadscalled him gruff and rude.



discount’® There were no other witnesses to this incident. The next day, the assis&ant st
manager, Tina Blackwell, received a customer complaint. Ms. Blackwellagddtifat the
customer’s mother reported that Mr. Gordon had told her daughter in a rude mannet “I don’
know who you think you are coming in and expecting 10% off altithe.” Ms. Blackwell does
not know the name of the person who complaitted.

Following the complaint, Mr. Gordon gave a statement of his version of events. The store
managerMr. Kirk, reviewed the statements, consulted with the District Human Resources
Manager, Tyson Boyer, and consulted with Home DepA€G.*? The AACG again
recommended that Mr. Gordon be placed on a Final Counseling. Mr. Kirk disagreed svith thi
recommendation and decided to terminate Mr. Gordon’s employiffeanotice of termination
stated that Mr. Gordon’s employment was terminated “for violating the major mutelof
customer service.” This final incident occurred less than three months aftéohdon was put
on the performance improvement pfamr. Gordon admits that he had demonstrated a history

of customer service deficienci&sMr. Gordon understood that if he did not improve his

% Mr. Gordon “disputes Home Depot's suggestion that Mr. Gordon’s refigave the customer a discount was
improper.”But the relevant issue is now whether the discount should have been giver, Ratissue was how
Mr. Gordon treated the customer.

M Mr. Gordon asserts that this is a disputed fact and is unsupported by blén@gslenceHe contends that Home
Depot’s reliance on Mr. Kirk’s declaration is improper because Mr. Kiriggsthat he has no information about
who the customer was and hasdocumentation supporting the incident. Additionally, Mr. Gordon aripa¢is

is double hearsair. Kirk's testimonyas to the report that Ms. Blackwell made to éradmissiblelt is not
hearsay because it is not being offered for the truth of the matter asBatteet, it is being offered to show that Mr.
Kirk received a repothat anothecustomer had complained about Mr. Gordon.

2Mr. Gordon purports to dispute this statement “to the extent Home Deggests the statements collected . . .
provided a legitimate basis for Mr. Gordon’s terminatiddut this is another attemjly Mr. Gordonto
impermissibly argue inferences in the Statement of Undisputed Factssafctihe memoranda.

13 Mr. Gordon “disputes Home Depot’s suggestion that heamgsroblem employee” in response to the statement
“This final incident occurred just three months after [Mr.] Gordas wlaced on a performance improvement plan.”
Contrary to Mr. Gordon’s assertion, this is not a disputed fact. Ratteis fret anotheattemptoy Mr. Gordonto
impermissibly argue inferences and “suggestions” in violation of tad tales.

1 Mr. Gordon’s assertion that this is a disputed fact is contradicted bgabedr During his deposition, Mr. Gordon
was asked “you would agree that you had demonstrated a history of custowies deficiencies” to which he
responded “[yles.”



customer servigehis employment could be terminated. In his deposition, Mr. Gordon admitted
that the decision to put him on a performance improvement plan was misitréninatorynor
retaliatory’®

But Mr. Gordon does dispute the customer’s allegations. Specifically, he mathetins
he was not rude to the custontée believes that the decision to terminate him was due to his
age, wokers’ compensation claims and his request for an accommodation for his injury.

B. Home Depot’s Policies and Procedures

Home Depot is a large home improvement retailer with stores throughout the United
States. Home Depot has an “Associate Advice and Counsel Group” (the “AAGTS a
human resources component of the corporate headquarters. The AACG sidvesesn
disciplinary actions. Ultimately, however, decisions on associate persosues e left to the
discretion of the store manager.

Home Depohas policies regarding employee discipltfi@hose policies divide
“infractions” into categories of “Major Work Rule Violations” and “Minor WorklIB
Violations.” Home Depot’s Code of Conduct provides guidance on what constitutes a major or
minor work rule violation. According to the Code of Conduct, “[a] Major Work Rule \imtas
prohibited conduct that will normally result in termination of employment for a filsbse.”
The Code of Conduct then details six pages of examples of explanations regarding tbahduct

would constitute a major violation.

15 Mr. Gordon asserts that this is disputed and is not an accurate desafie testimony. But that assertion is
belied by the deposition transcriptr.NGordon was asked: “The decision to put you on a PIP after receiving
subsegent to the racially inappropriate comment, to receiving multiple custoamplaints, the decision to put you
on a PIP rather than terminate you, do you think that was disctonjregainst you?” Mr. Gordon responded
“[nJo.” Mr. Gordon was then asked “[d]o you think it was retaliatory aggmstn any way?” Mr. Gordon again
responded “[n]o.”

% The parties dispute whether the discipline scheme used by Home Depdiidtereth a “progressive discipline
policy.” Regardless of the phrasing, the mechanics of the discipline policyrappeaundisputed.



In contrast, “[a] Minor Work Violation is unacceptable behavior in the workplzate t
would normally result in discipline and may individually or cumulatively resukimination of
employment depending on the seriousness of the offense(s).” The Code of Condhastfour
pages of examples and explanations regarding conduct that would constitute a mationviol
Additionally, the Code of Conduct details “guidelines” for discipline for minor wold r
violations. There are four possible disciplinary actions: coaching, counsaliag;dunseling,
and termination.

The Code of Conduct explains that “Coaching makes an associate aware that
demonstrated behavior is inappropriate and not acceptable workplace conduct.0dldis w
involve “sitting down with the associate, describing the infraction, [and] the iséepied to
correct it! Counseling is a “formal written notice to an associate that his/her behaviategol
Company policy or procedure.” Final Counseling

occurs when an associate is put on notice that one more Code of
Conduct or attendance violation will result in termination. A Final
Counseling session takes place when an associate demonstrates a
pattern of unacceptable behavior, repeatedly visltte
Company’s policies, and/or has received multiple Discipline
Notices and/or commits a serious violation that warrants a Final
Notice but not immediate termination.
Finally, termination “typically occurs as a result of a first offense” fajaviWork Rule
Violations. “For Minor Work Rule Violations, however, termination normally occurs after
multiple violations of Company policy as the final step in the progressive dgcprocess.”

Home Depot also has a policy to report all workplace injuries. Home Depot’s fumlicy

reporting accidents states that associates are to “[ijmmediately report altelaidd injuries or

illnesses to [their] store/location manager.” Managers are then tortjptlpreport a claim

through the orline incident reporting @l . . . within 24 hours of the wonlelated illness or



injury or immediately for incidents involving transport by ambulance.” Storeagexs have the
responsibility to make sure workers’ compensation claims are properyetech reported, and
investigaed.

If a Home Depot employee “needs more than first aid” or if the accident restdisyis
away from work,” then it is considered an OSHA recordable éVdndividual Home Depot
stores are chardeb7,000 for each reported OSHA recordable event. An additional $2,000 is
charged if the event is not reported within 72 hours. These charges are accrued te’she stor
operating expenses. Management bonuses are based, at least in part, on stéwduiofilly,
individual stores receive incentives such as a barbecue or associate partygf6OISeiA
recordable free” for a certain number of days.

C. EEOC and Utah Atidiscrimination and Labor Proceedings

On Februay 23, 2012, Mr. Gordon filed alargeof Discrimination(the “Charge”)with
the Equal Employment Opportunity Commission and the Utah Antidiscrimination and Labor
Division. The Charge alleged that Home Depot treated Mr. Gordon unfavorably detis
disability and that the Home Depot failed to provide Mr. Gordon with a reasonable
accommodation for his disabilitit also alleged that Mr. Gordon was subjected to retaliation for
requesting an accommodation. Finally, the Chaitggedthat Mr. Gordon was fired because of
his age.

LEGAL STANDARDS

“The court shall grant summajudgment if the movant shows that there is no genuine

dispute as to any material fact and the movant is entitled to judgment as a mattér feédaR.

Civ. P. 56(a). “A fact is material if, under the governing law, it could have aotefh the

" Home Deot asserts that this is “[u]ndisputed but incomplete and mischazactérand then proceeds to argue
inferences and ate additional facts in violation of the local rules.

10



outcome of the lawsuit. A dispute over a material fact is genuine if aabjiog could find in

favor of the nonmoving party on the evidence presenggechheider v. City of Grand Junction
Police Dept 717 F.3d 760, 767 (10th Cir. 2013) (quotifabor v. Hiti, Inc., 703 F.3d 1206,

1215 (10th Cir. 2013)). On a motion for summary judgment, the court “consider[s] the evidence
in the light most favorable to the non-moving pardnroy v. Vilsack707 F.3d 1163, 1170

(10th Cir. 2013) (quotingEOC v. C.R. Ergnd, Inc, 644 F.3d 1028, 1037 (10th Cir. 2011)).
However, “[w]hen the moving party has carried its burden, . . . its opponent must do more than
simply show that there is some metaphysical doubt as to the material fadthere the record
taken as avhole could not lead a rational trier of fact to find for the nonmoving party, there is no
genuine issue for trial.Scott v. Harris 550 U.S. 372, 380 (2007) (quotations and citations
omitted).

ANALYSIS

Mr. Gordon has alleged causes of action for wrontgfunination in violation of Utah
public policy, violation of the ADEA, and violation of the ADA. The court will addreach
claim in turn.

l. Wrongful Termination in Violation of Utah Public Policy

Mr. Gordon claims that Home Depot terminated his employnmeviolation of Utah
public policy. Specifically, he argues that his employment was terminatedsedoadiled a
workers’ compensation claim for which he received benefits. Mr. Gordon wasaglh at-
employee and, under Utah law, an employer “may terminate the employmeny {oeason or
no reason) except where prohibited by lavotichard v. La-ABoy,Inc., 148 P.3d 945, 94@&Jtah
2006) (quotingHansen v. Am. Online, In®@6 P.3d 950, 952 (Utah 2004)). Thus, “an employer’s
decision to terminate amployee is presumed to be valiti’ A discharged employee may

overcome this presumption by showing that “the termination of employment comsstitute

11



violation of a clear and substantial public polidg’ (quotingFox v. MCI Commc’'ns Corp931
P.2d 857, 859 (Utah 1997))he Utah Supreme Court has held that terminating employment
because an employee has exercised rights under Utah’s Workers’ Compekdatmmstitutes a
“violation of a clear and substantial public polickd” at 949-54.

Under Utah &w, it is the plaintiff’s burden to establish a prima facie case of wrongful
termination.“If the employee establishes a prima facie case, the empioygthen articulate a
legitimate reason for terminatiorRyan v. Dan’s Food Stores, 1n872 P.2d 395, 405 (Utah
1998). The burden then shifts back to the plaintiff to show that “engaging in the protected
conduct was a ‘substantial factor’ in the employer’s motivation to discharge fieye®.”1d.

A. Mr. Gordon has not established a prima facie case of wrongful termination in
violation of Utah public policy.

Mr. Gordon has not established a prima facie case of wrongful terminationationabf
Utahpublic policy.To establish a prima facie case of wrongful discharge “an employee must
show (i) that 8 employer terminated him; (ii) that a clear and substantial public policy existed;
(ii) that the employee’s conduct brought the policy into play; and (iv) that thiealge and the
conduct bringing the policy into play are causally connected&t 404.

It is undisputed that Mr. Gordon has met the first three elements. First, Hepoe D
terminated Mr. Gordon’s employment. Second, the Utah Supreme Court has held¢histdhe
clear and substantipliblic policy regarding a worker’s ability to file a claim for workers’
compensationSee LaZ-Boy, 148 P.3d at 948-55. Third, it is undisputed that Mr. Gordon had
filed a compensation claim before he was terminated.

Mr. Gordon has not, however, established “that the discharge and the conduct bringing
the policy into play are causally connectdg@yan 972 P.2d at 404To show this causal

connection in relation to the prima facie case, a plaintiff “need show only that the tonduc

12



bringing the public policy into play ‘wascause of the firing.”1d. (quotingWilmot v. Kaiser
Aluminum and Chem. CorB21 P.2d 18, 29 (Utah 1991)).

Mr. Gordon advances two argumetdsestablish a causal connectlogtweerthe filing
of his workers’ compensation claims and tegnination. First, he claims thiaé was subject ta
“pattern of hostility” after filing hixlaims Second, he claims that Home Depot managers had a
financial incentive to fire him in retaliation for his workers’ compensation gairhe court will
consider each of theseguments in turn.

As evidence o# pattern of hostilityMr. Gordon points to the negative performance
evaluations that he receivafter each of the workplace injuries he suffetdd asserts that he
received a negative review by amager less than two months after inquiring about workers’
compensation benefits for his first injury in 200& also asserts that he was disciplined for
calling a coworker “colored” aftdris second injury. Finally, hdaims that his later poor
performare reviews were in retaliation for his workers’ compensation claiiase arguments,
however, arenot supported by the undisputed facts.

As an initial matter, there is a temporal disconnect between the protectety actd/Mr.
Gordon’s termination. Mr. Gordon filed Hisst workers’ comperation claim in December of
2009 and reported his second injury in April of 2011, but he was not discharged until October of
2011. Additionally, Mr. Gordon has provided no evidence that the injury he sustained in April
2011 when he cut his hand could have resultedvorkers’ compensatioclaim for benefits.
Rather, it appears that it was a minor injury that required no medical attention and reislitot
in any time off work.

Mr. Gordon asserts that the negative performance evaluations and disciplineivedre

after his injuries evidence a pattern of hostility. But this argument is unsegxythe record.

13



Mr. Gordon'’s first performance evaluation occurred in July of 2009. Althbegleceived a
positive rating werall, he received the lowest possible rating in two categories of customer
service. This evaluation occurred months before Mr. Gordon’s first workplgeg. Mr. Gordon
received his first overall negative rating two months after his first warkptgury. But Mr.
Gordon admitted that this evaluation was neither retaliatory nor discriminatanyiway.

Given this admission, and the fact that Mr. Gordon he€ived a poor customer service rating
before his injury, these evaluations do eeidence a pattern of hostility thednnecs Mr.
Gordon’sdischargeo his workers’ compensation claims.

Mr. Gordon also argues that the disciplireereceived after eachjumy demonstrates a
pattern of hostility. But again, this argument is unsupported in the record and is yeMed b
Gordon’s own admissions. Mr. Gordon argues that shortly after his first injury,she wa
disciplined for the “negligible” act of failing teeturn a radio he checked out. Although Mr.
Gordon characterizes this as “negligible,” he has provided no evidence to support that
characterization. The discipline notice explains that failing to return ebexk radios can cost
the store money. Additionally, Mr. Gordon has provided no evidence to suggest that other
employees would not have been disciplined for the same conduct. Finally, Mr. Gordon does not
appear to dispute that he failedreturn the radio.

Mr. Gordon’s final argument support of hiclaims that he was subjected to a pattern of
hostility is that he was not disciplined for calling a coworker “colored” until after hergafthis
second workplace injury. But the undisputed evidence is that Home Depot began its iinmestiga
of the incident before Mr. Gordon’s second injury. Home Depot had already oltéinéan
Wagoner’s and Mr. Whipple’s statements before Mr. Gordon was injured. And Mr. Gordon has

not provided the court with any evidence to suggest that any other associate wolldemave

14



treated more favorably for engaging in the same behdware importantlyMr. Gordon does
not dispute that he did refer to a coworker as “colored.”

Even when taken as a whole and viewed in the light most favorable to Mr. Gordon, he
has not demonstrated a pattern of hostility that is connected to his workers’ campesiaans.
Accordingly, he has not demonstrated any causal connection between eithevdnsoEr 2009
workers’ compensation claim or his April 20]ury reportandhis October 201fermination.

Mr. Gordon also contends that Home Depot managers had a financial incentive to
discourage employees from filinmgorkers’ compensation claimsle argues that this establishes
a causal connection between his termination and his workers’ cortipardaim. But Mr.

Gordon has failed to provide sufficient evidence to establish such a connection. It paitattis
that Home Depadissesses fines to sterdat have OSHA recordable incidents. But Mr. Gordon
has not demonstrated that either of his wta&e injuries were OSHA recordabMr. Gordon

also hashot demonstrated how terminating his employment would have avoided the fines.
Indeed it appears that even if Mr. Gordon’s injuries were OSHA recordabktptieenvould still
have been fined regardless of whether Mr. Gordon’s employment was terminated.

Most importantly, however, Mr. Gordon has not provided the court with any evidence of
how these fines would actually affect a manager’s bonus. At oral argumemiifffdasounsel
was unable to answére question of how a $7000 fine to a stworild actually affect a
manager’'dvonus. Defendant’s counsel represented that because the store in which Mr. Gordon
worked does approximately $30,000,000 in annual sales, a $7,000 fine would result in, at most, a
$28 reduction in a manager’s bonus. In short, Mr. Gordon has failed to provide evidence
demonstrating that a Home Depot manager had suffitrentcialincentive to terminate his

employment becaugee had filed avorkers’ compensation claim. Thus, nesfailed to

15



demonstrate that his filing of a workers’ compensation claim in December of 2808 gause
of his October 2011 termination.

B. Home Depot has articulated a legitimate business reason for terminating Mr.
Gordon’s employment.

Even if Mr. Gordon could show that his filing a workers’ compensation claim was a cause
of his termination, Home depot has articulated a legitimate reason for the termiRatoa
Depot has produced relevant evidence showing that it terminated Mr. Gordon’s eemtioym
“becatse of his history of customer complaints and repeated warnings to him about improving
his treatment of customer®Ryan 972 P.2d at 409. It is undisputed that Mr. Gordon received
multiple customer complaints and had multiple negative performance evatudtis also
undisputed that several months prior to his termination, Mr. Gordon violated Home Depot policy
when he told a customer to go find “the big colored guy” in reference to anotherBbtpoe
associate. Mr. Gordon was subsequently placed on a performance improvement plan and
informed that another violation of the Home Depot Code of Conduct would result in his
termination.Mr. Gordon’s employment was terminated in October of 2011 following another
customer complaint’

C. Mr. Gordon cannot establishahhis workers’ compensation claim was a
“substantial factor” in the termination of his employment.

Given that Home Depot has articulated a legitimate business reason for tegrifratin
Gordon’s employment, Mr. Gordon is required to prove that his warkempensation claim
was a “substantial factor” in the termination of his employnfeyén 972 P.2d at 409. Mr.
Gordon, however, does not squarely address this burden in his memorandum. Rather, in section

[1(C), Mr. Gordon argues that “Home Depot’s alleged justification for terminatingskhdon is

8 The parties appear to dispute whether Home Depot actually received another castopiaint.But thatfactual
dispute is immaterial to the question of whether Home DegrtitUlateda legitimate reason for termination.”
Ryan 972 P.2d at 409.
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pretextual.” That section cites to various Tenth Circuit opinions dealing athurdershifting
framework that applies to employment discrimination claims under federdBlawir.

Gordon’s claim for wronfyll termination isbrought undeltah lawwhere the relevant inquiry is
not whether the justification is pretextual but “whether an employee’s enpiagprotected
conduct was a substantial factor in motivating an employer to discharge tluyeaidd. at
409-10. Nothing in Mr. Gordon’s memorandum even purports to arguenéhiling of his
workers’ compensation claim was a substantial factor in his termination.

As discussed above, Mr. Gordon has not demonstrated that his workers’ compensation
claimwas evera cause of his termination. He similarly has not demonstrated that it was a
substantial factor in his termination. Indeed, “the facts in this case, atex of law, could not
support the conclusion that [Mr. Gordon’s] engaging in a protectetlicomwas a substantial
factor in [Home Depot’s] deciding to terminate hirtd”

The Utah Supreme Court caseRyfan v. Dan’s Food Stores, Ins.analogous to the case
at bar.972 P.2d 399n that case, Mr. Ryan, a pharmacist, alleged that he was terminated in
violation of Utah public policy because he had contacted a public authority to report a
guestionable prescriptiofd. at 409. Dan’s Food Stores argued that Mr. Ryan’s employment was
terminated for poor customer service. The court held that Mr. Ryan, as aohé&dtercould not
show that his report to the public authority was a substantial factor in his teaominat
Specifically, “[the undisputed facts show[ed] that Ryan had a history of castmmplaints.”

Id. Dan’s Food Stores reported three separate “instances where Ryan angereerstistbiat
410. Mr. Ryan demonstrated no evidence connecting his report to the public authority with his

termination. The Utah Supreme Court concluded that, “as a matter of law, Ryext show by
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a preponderance of the evidence that his [engaging in the protected conduct] waandiaubst
factor in Dan’s motivation to terminate hinid.

This case is analogous. Mr. Gordon has a history of customer complaints. Mr. Gordon
had received negative reviews regarding customer service before his werkplag andthe
filing of his workers’ compensation claim. As discussed above, he has no evidemecting
his termination to his workers’ compensation claim. Finally, it is undisputed th&dvidon was
reported for referring to a coworker as a “big colored guy.” The court holdsathatmatter of
law, Mr. Gordon cannot demonstrate ttie filing of his workerscompensation claim was a
substantial factor in his terminatiohccordingly, Home Depot is entitled to summary judgment
on this claim.

I. Age Discrimination Under the ADEA and Retaliatory Firing Under the ADA

Mr. Gordon next brings claisitfor age discriminationnder the ADEAand retaliatory
firing under the ADA. Specifically, he argues that he was fired because afé and because he
requested a reasonable accommodation under the B&&ause the analytical framework under
federal lawis the same for both these claims, the court will consider them jointly.

Where, as here, a plaintiff does not have direct evidence of discrimination and snust rel
on circumstantial evidence, the court analyzes the plaintiff’s claims urelictbonnell
Douglasframework to determine whether the defendant is entitled to summary jud@eent.
McDonnell Douglas Corp. v. Gregdll U.S. 792 (1973%anders v. Southwestern Bell
Telephone, L.P544 F.3d 1101, 1106 (10th Cir. 2008) (applying the frameworkedo ag
discrimination claim)fProctor v. United Parcel Servicg02 F.3d 1200, 1207-08 (10th Cir. 2007)
(applying the framework teetaliatory dischargelaim under the ADA Under that framework,
the plaintiff has the burden &stablish a prima facie casedi$crimination. The burden then

shifts to the employer to articulate a legitimate, nondiscriminatory reastmefegrmination. If
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the employer articulates a legitimate reason, the burden returns to the pglaishifhonstrate
that the “proffered reasas a ‘pretext masking discriminatory animug?foctor, 502 F.3d at
1208 (quotingPiercy v. Maketa480 F.3d 1192, 1198 (10th Cir. 2007)).

In this case, theourtholds that Home Depot has articulated a legitimate business reason
for Mr. Gordon’s termination and that Mr. Gordon cannot, as a matter of law, demonstrate
pretext. Accordingly, the court need not determine whether Mr. Gordon suffyailemonstrated
a prima facie case of discrimination.

The burden of articulating a legitimate businessson for purposes of a discrimination
claim under the ADA and ADEA is identical to the burden previously discussediineio a
claim for wrongful termination in violation dftah public policy. As discussed above, Home
Depot has articulated a legitate business reason for the termination of Mr. Gordon'’s
employment. Specifically, Home Depot asserts that Mr. Gordon was fired duestorg bf
customer complaints regarding customer service, and for failing to cdregutdblem after
being placed oa performance improvement plan.

Therefore, it is Mr. Gordon’s burden to demonstpattext. Generally, a “plaintiff
demonstrates pretext by producing evidence of such weakness, implausilmldonsistencies,
incoherencies, or contradictions in thremoyer’s proffered legitimate reasons for its action that
areasonable factfinder could rationally find them unworthy of credence and inégrcehat the
employer did not act for the asserted rmiscriminatory reasonsSanders544 F.3d at 1106
(quoting Jaramillo v. Colo. Judicial Dept427 F.3d 1303, 1308 (10th Cir. 2005)). A plaintiff,
however, is not limited to “any particular method of proof. Rather, when assedsitizewa

plaintiff has demonstrated pretext such that a jury could conclude slcaihdination was the
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true reason for the adverse employment action, [the court considers] the evilarwbae.”
Id.

Mr. Gordon has failed to demonstrate that a reasonable factfinder could cohelude t
Home Depot’s proffered reason was pretextMal.Gordon advancdeur arguments to
demonstrate pretext: 1) that he was never rude to the customer whose complaihided t
termination, 2) that he was subjected to a pattern of retaliatory acts afterghe worker’s
compensation benefits, 3) that Home Depot’s decisiakers were motivated by monetary
factors and 4) Home Depot’s purportedly inconsistent justifications for Mr. Gordon'’s
termination. Each of these arguments will be considered in turn.

First, Mr. Gordon arguekiat Home Depot’s justifi¢eon is weak becaudee was not rude
to the customer who complained in October of 2041 Gordon argues that the weakness is
demonstrated by the fact that thestomercomplaint was never recorded and that Home Depot
is unable to name the customer who complained. Home Depot disputes this and argjues that
customer’s complaint regarding Mr. Gordon’s rudeness was credible. What isjudedis
however, is that a customer did complain about the quality of service Mr. Gordon provided. It is
also undisputed that Mr. Gordon had a history of customer complaints and poor evaluations
regardingcustomer service. Likewise it is undisputed that earlier that year dido@ was
placed on a performance improvement plan after referring to a coworker ascaltiegguy.”
Given the undisputed facts, Mr. Gordoassertiorof weakness in Home Depot’s justificatisn
marginal at best.

Second, Mr. Gordon argues that he was subject to a pattern of retaliatidre aftdiered
his workplace injury. The court has already addressed this argument in connéittibtr. w

Gordon’s claim for wrongful termination in violation of Utah public policy. Mr. Gordon’s
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argument of a pattern of retaliation is unsupported in the factual record. Sylciflit.

Gordon’s first negative evaluations occurred months before his workplace injury. And M

Gordon has provided no evidence to connect his negative reviews to any type of discrimination.
Rather, Mr. Gordon admits that the reviews were largely merited due to customaaints.
Accordingly, this argument does not evidence any pretext.

Third, Mr. Gordon argues that Home Deptiires were assessed monetary penalty
charges when employees suffered “OSHA recordable” injuries. He contendsetlexistence of
this penalty would allow a jury to infer that he was fired because the Home Demoivsiald be
assessed penalties becaofkis injury. It is undisputed that Home Depot does assess a fine to
the local store for alDSHArecordable injuries and for the late reporting of any reportable
injury. But as was discussed above, Mr. Gordon has not provided any evidence that higedischa
avoidedanyfines levied due to his workplace injuries. Without such evidence, it is unclear how
there was any monetary incentive for the store manager to terminate Mr. Garagidyment.
Additionally, Mr. Gordon has not even alleged that the injury he sustained by cuttimaphis
with scissors was OSHA recordabfnd Mr. Gordon'’s first workplace injury occurredmost
two years prior to his termination. Thus the penalty system imposed by Hgpoedoes not
provide evidence of pretekt this case

Finally, Mr. Gordon argued that purported inconsistencies in Home Depot’s pigbific
for his termination demonstrate pretéathile it is true that a “change in explanation occurring
after significant legal proceedings have occurred supports an icéeoépretext,” Mr. Gordon
has not demonstrated any inconsistencies in this Saselers544 F.3d at 1117. In the one-
paragraph argument on this point, Mr. Gordon asserts:

“Home Depot now alleges it terminated Mr. Gordon because of his
‘long history of poor customer service.’ [But] Home Depot’s
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termination note . . . states ‘Jay is being terminated for violating

the major work rule of customer service.’. . . Since this litigation

has started, Home Depot has included Mr. Gordon'’s past

performance review® bolster its alleged reason for terminating

him.”
The court sees no inconsistency in Home Depot’s position. Home Depot has consistently
maintained that Mr. Gordon’s employment was terminated due to poor customes.Jdrgitact
that Home Depot is atsrelying on past performance reviews demonstrating customer service
deficiencies is not inconsistent with its position that Mr. Gordon was terrdif@téis poor
customer servicelhus Mr. Gordon’s argument fails to evidence pretext.

In conclusion, Mr. Gordon has failed to provide any admissialdence that Home

Depot’s asserted justification for the termination was pretextual. Nonalgo‘jury could
conclude that discrimination was the true reason for the adverse employment aciibHgme

Depotis entitled to summary judgment on these clai@@aders544 F.3d at 1107.

[l. Failure to Accommodate Under the ADA

Mr. Gordon’s final claim is that Home Depot failed to provide a reasonable
accommodation for his disability as required by the ADA. Mr. Golgnies that Home Depot’s
delay in providing him the stool he requested constituted a failure to accommodaténander t
ADA. For a claim under the ADA to be timely, however, the plaintiff “must hded ain
administrative charge within 300 daykthe chdenged employmerdction” See Proctgr502
F.3d at 1206Henderson v. Ford Motor Co403 F.3d 1026, 1032 (8th Cir. 2005) (holding that a
plaintiff “must file a charge of discriminatierincluding failure to accommodate—within 300
days of the alleged discrimination”); 42 U.S.C. § 12117 (applying thel@9&tatute of
limitations listed in 42 U.S.C. 20008¢e) to ADA claims).

Mr. Gordon filed his charge of discrimination on February 23, 2012. It is undisputed that

Mr. Gordon received the accommodatlmrequested-the stool—in February of 201Because
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Mr. Gordon did not file his administrative charge until more than 300 days from thagime
received the stookllome Depot’s alleged delay in providing the accommodakiahis time
barred. Given that KM Gordon failed to timely file a claim for failure to accommodate, Home
Depot is entitled to summary judgment on this claim.

CONCLUSION

Mr. Gordon has failed to demonstrate that a disputed issue of material &staesxio
whether his workers’ compengan claim was a substantial factor in his termination. For that
reason, Home Depot is entitled to summary judgment on Mr. Gordon’s claim of wrongful
termination in violation oftJtahpublic policy. Mr. Gordon has also failed to demonstrate that a
reasonald jury could find that Home Depot’s purported justification in firing Mr. Gordon was
pretextual. Therefore, Home Depot is entitled to summary judgment on Mr. Gortonis that
he was terminated in violation of the ADA and the ADEA. Finally, Mr. Gordolaisn that
Home Depot failed to provide him with a reasonable accommodation as required byAhe AD
time barred. Accordingly, Home Depot’s Motion for Summary Judgment is GRANTEd2két
93).

Signed June 1, 2016.

BY THE COURT

Ot N Hdprb
JWN. Parrish
United States District Court Judge
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