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IN THE UNITED STATESDISTRICT COURT

FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

HARRY HARRIS ,

e MEMORANDUM DECISION
Plaintiff,

v Case No. 2:13:zv-00876DBP

STELLAR RECOVERY, Magistrate Judge Dustin B. Pead

Defendant.

l. INTRODUCTION

The parties consented to this Court’s jurisdiction under 28 U.S.C. § 636(c). (Dkt. 10.)
Plaintiff is Harry Harrig“Plaintiff”) . Defendant is Stellar Recovery, IiftStellar”). Plaintiff's
Complaintallegesthat Stellawiolated the Fair Debt Collection Practices Act (“FDCPA”) and
the Telephone Consumer Protection Act (“TCPA”) by repeatedly callingtfflan anattempt
to collect a debt belonging to someone named Keand continuing to call Plaintiff even after
promising that such calls would cease. (Dkt. Sidllarfiled a summary judgment motion
seeking judgment in its favtine FDCPAclaims (Dkt. 44.)Plaintiff opposes the motion. (Dkt.
45.) Stellarfiled a reply. (Dkt. 49.For the reasonset forth inStellars motion anddiscussed
during oral argument on the motion, the CGBRANT S Stellafs motion.

. STANDARD OF REVIEW FOR SUMMARY JUDGMENT

A “court shall grant summary judgment if the movant shows that there is no gehspute

as to any material fact anldet movant is entitled to judgment as a matter of law.” Fed. R. Civ. P.
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56(a). “A party asserting that a fact cannot be . . . genuinely disputed must suppssetitien
by” citing to materials such as documents, interrogatory answers, depssénd affidavitsld.
56(c)(1)(A). ‘Rule 56(c) mandates the entry of summary judgment, after adequate time for
discovery and upon motion, against a party who fails to make a showing sufficient tiskestabl
the existence of an element essential to that padges, and on which that party will bear the
burden of proof at trial.Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986).

1. PLAINTIFFS' SUMMARY JUDGMENT MOTION

a. Undisputed facts

Stellar is a debt collector. Comcast assigned Stellar the account of onelKidioninsen
on or about June 20, 2013 (“the Account”), for purposes of collection. Stellar kept “Account
Notes” which contain a record of telephone calls Stellar places that relate to a particular account
Those Account Notes show that from June 20, 2013, until October 10, 2013, Stellaa called
telephone numbdhat endsl 144 to reach Kenneth Mortensen. During the same time period,
Plaintiff received calls fronstellar at his telephone number that ends 0616. Stellar never dialed
Plaintiff's telephone numdr and never attempted to contact Plaintiff because he was not listed
on the Account. Unbeknownst to Stellar and Plaintiff, Nate Mortensen had obtained the
telephone number ending 1144 in February 2012 and set up a call forward instruction to send
calls fom the 1144 number to Plaintiff's telephone number ending 0616.

Between June 22, 2013, and June 25, 2013, Plaintiff called SteWaratimes to talk about
the calls he received. During one such call, Plaintiff told Stellar that he hadeceetall for a

KennethMorganson.* Plaintiff informed Stellar that it was calling the wrong number. Stellar

! Plaintiff submitted a declaration with his oppositidateigthat he answered a call from
Stellararound this tim@nd“made it clear that [hejas not Kenneth Mortensen” but the Court
does not consider this declaration for reasons discussed [SetoRart 11l.a.1 infra.
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searched its records for Plaintiff's telephone number and for the nametK&horganson, but
was unable to locate any responsive records. Stellar never had an account for Kenneth
Morganson. At the conclusion ofisitelephone call, Stellar blocked Plaintiff's number so that it
could not be directly dialed by Stellar employees.

A few days later, Plaintiff again called Stellar to report that he receiveticaddtelephone
calls, despite what Stellar told him previously. Stellar again searched itdgéopPlaintiff's
telephone number, but could not locate any record of it. At the conclusion of this cadl, Stell
placed Plaintiff's telephone number on thearmanento-not-all list, which would prevent
both manual and automated calls to Plaintiff's telephone number. Stedjaresentative, Mr.
Morine, told Plaintiff that “after twentyour hours you won’t receive any more calls from our
company.” Despit¢his statement, Plaintiff received approximately eight more telephone calls
from Stellar, although Stellar never dialed Plaintiff's telephone number. Qib€¥ct0, 2013,
Plaintiff answered a call from Stellar and explained that it had called a wramgenuStellar
then marked the telephone number ending 1144 as a bad number artialedéragain.

1. Plaintiff 's declaration

The Court purposely omits facts allegedPiaintiff's declarationrsubmitted with his
opposition because the Court conclutiesdeclaration attempts to creatésham® issueof
fact A declaration cannot be disregarded merely because it contradicts with the degbai@nt
sworn statements. Nonetheless, this Ceuaffordeddiscretion to disregaran affidavit or
declaratiorthat attempto create dshani factissue.See Ralston v. Smith & Nephew Richards,

Inc., 275 F.3d 965, 973 (10th Cir. 200When evaluating such a declaration, courts consider

*The Courtuses the term “shanidecause that term is used in the case law establishing the
applicable doctrine. The Court does not use the term pejoratively and does not intengt to impl
any bad faith on the part of Plaintiff or his counsel.
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whether “(1) the affiant was crossxamined during his earlier testimony; (B¢ affiant had
access to the pertinent evidence at the time of his earlier testimony or whetaiddwit was
based on newly discovered evidence; and (3) the earlier testimony refieftision which the
affidavit attempts to explaihld.

In his declaration, Plaintiff states that he “had a discussion sometime haferg2] 2013,
with a female representative . . . [he] believe[s] that [he] answered the calhiedentale
representative.” (Dkt. 46Blaintiff claims he told the employeleat she had contactedh
telephone number ending 0616kewise, the declaration states that Plaintiff “made it clear that
[he] was not Kenneth Mortensen” during the purported €alk testimony contradicts
Plaintiff's deposition testimony. Plaintiff $&fied during his deposition that he did not recall ever
talking to someone from Stellar when Stellar called Plaintiff. Instead, Plaintéédghat “every
time [he] actually spoke to someone is when [he] called [Stellar].” (Dkt. 44, ERI@ntiff aso
testifiedduring his depositiothat the individual named in Stellar’s telephone message was:
“Roughly it was either Kenneth or Kevin. Wasn't real sure about the naasename was
Morganson or Mortensen.” (Dkt. 44, Ex. D.)

Turning to theRalston factors: Plaintiff was crosexamined during his deposition; the
declarations not based on newly discovered evidencis pased on Plaintiff's memory which
the Court would expect to diminish with time, not imprpwnd Plaintiff makes no attempt to
explan any confusiothatmay have existed when he was deposéddwise, the Court may
consider other factorSee Ralston at 973 Here,Plaintiff first made theeassertios whenhe
filed his opposition to Stellar’'s motion feummary judgmentlso, the new declaration
attempts to contradicther undisputed facts not directly addressed in the declar&ton.

example Plaintiff does not dispute thaall records contained in Stellar's Account NofEse
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Account Notes indicate that Logix first attempted td tre# 1144 number on June 21, 2613,
and reached an answering mach{ipkt. 44, Ex. B.) The Account Notes do not indicate that
Plaintiff answered any caitom Stellar during the month of June 2013.

Further, thedeclarations inconsistent with other evidenteat Plaintiff himself submitted to
the Court. Theleclaratiorstates that Plaintiff “made it clear that [he] was not Kenneth
Mortensen” during the purported cdh.a recording of one telephone daditween Plaintiff ad
Stellar, Plaintiff refers to “Kenneth Morganson,” not Mortensen. (Dkt. 48, Ex. B (SRI000011).)
To believe the declaratipthe Court would have to believe that Plaintiff's memory is improving
over time. The Court would also have to believe that Plaintiff answered a call on June 20 or 21
and told Stellar with certainty that he was not “Kenneth Mortensen” but that on Juneén®# Pla
then used the name Morganson. None of the four recorded conversations submitted to the Court
contain evidence that Plaintiff ever mentioned the name Mortelmstead, it appears that
Plaintiff has become more certain of critical details that favor hisinake face of a motion for
summary judgment

At oral argument, Plaintiff’'s counsel suggestiedt the declaration imore consistent with
the recordPlaintiff testified during his deposition that he never answered a call frellarS
(Dkt. 44, Ex. D at 17:15-18:3.) The undisputed facts indicatePiattiff answered a telephone
call from Stellar on October 10, 2013. Thus, Plaintiff argues, he was mistaken daring hi
depositionThis does not avail Plaintitiecause he does not explain why he is now bettet@ble
recall details of events that took place in June 2013. While Plaintiff has shown tbegdte f

about theOctobertelephone calby the time of higleposition; Plaintifdoes not explain why

® Plaintiff's declaration states he received a call “sometime before June 22, Qt&liar
acquired the account on June 20, 20C8nfpare Dkt. 46and Dkt. 45 at 3.)
*It is undisputed that Stellar acquired the account on June 20, 2013.
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now, over a year after his deposition, he is able to ranatiditional Jun¢elephone callBased
on the foregoing, the Court disregards dieelaration
b. Parties’ arguments

1. Stellar's arguments

Stellarargues that any allegedly false statements were not made “in connection with
collection of any debt.(Dkt. 44.)During Plaintiff's calls with Stellar, the p##s never spoke
about any debt, arllaintiff was never dsd to pay any debt. The parties only discussed
misdirected telephone callFurther, Plaintiff initiated the calls in which Stellar represented that
calls toPlaintiff would cease. Stellar alspguesthat it made no false statement.

Next, Stellar arguethat no evidence exists to demonsttagg Stellar had the requisite intent
to harass Plaintiffasrequired to support Plaintiff's claim under 15 U.S.C. § 1692d. Stellar
asserts that it could not have intended to harass Plaintiff because the undegatelddw that
Stellardialed a third party’s telephone numbdrenPlaintiff receivedhe calls at issuéstellar
did not dial Plaintiff's telephone number.

Finally, Stellar argues that Plaintiffs FDCPA claims fail because he taenoonstrate that
the Account involves a “debt” as definedthye FDCPA Plaintiff hasno evidence that the debt
was for “personal, family, or household purposes.” During his deposition, Plaintiffispkgi
admitted that he did not know why the debt was incurred. (DkExX4D.) Plaintiffan point to
no other evidence in the record that suggests the nature of the debt.

2. Plaintiff's arguments

Plaintiff argues thabtellar’'s false statements die connection with”debt collection
because theDCPA itself must be interpreted broadly to protect consumers. (DkiTH&.)

statements here wefi@ connection with"debt collection because Ste|lardebt collectomade
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a statement that it would stop calling Plaint#hdthe calls had the net effectiotreasng the
likelihood of collection oMr. Mortensen’debt. Plaintiff also appears to suggistt the calls
themselves were in connection with debt collection actieten if the statements were not
Plaintiff also argues that the statemgrat Plaintiff would receive no more calls was false.
Stellar stated that Plaintiff would nigceive any more calls. Plainfidid receive additional calls.

Next,in support of his 8 1692d clairR]aintiff argues that intent to harass can be inferred
beause Plaintiff told Stellar prior to June 22, 2013, that he was not Kenneth Morfenson.
Plaintiff further states that Stellar continued to make telephone calls id4denumber, even
though Stellar knew, or should have knowhintiff received thse cals at his 0616 number.

Finally, Plaintiff asserts that Stellar conceded that the debt at issue saglatebt when it
states as fact that Stellar “was assigned an account for Kenneth Mortens€ofrmast for
collection ... .” (Dkt. 44 at 4.)

c. Analysis of claims

1. WhetherStellarmademisrepresentationin connection with theollecion of
any debt

The undisputed facts show tt&tellars statements t@laintiff werenot made “in connection
with” debt collection activity. First to the extent Plaintiff suggeststtiiatalls from Stellar were
made in connection with the collection of a debt, this is beside the point. The relevantisiquir
whether thdalse representation was made in connection with the collection of aaiptdSee
Grdenv. Leikin Ingber & Winters PC, 643 F.3d 169, 173 (6th Cir. 2011) (finding that “
reasonable jury could not find that an animating purpose of the statements was to induce

payment byfPlaintiff].”) .

® Stellar denieshis conversation took place. Plaintifiieclarationcontains the only
indicationof this alleged conversation and the Court has disregardge Rart Ill.a.1,supra.
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Second, the statemerdt issue wer@ot made in connection with the collection of any debt.
The FDCPA prohibits “any false, deceptive, or misleading representatioraoisnmeconnection
with the collection of any debt.” 15 U.S.C. § 1692e. One example of prohibited conduct includes
the “use ofany false representation or deceptive means to collect or attempt to colleebany d
or to obtain information concerning a consumer.” 15 U.S.C. § 1692&#&0g¢ral circuits have
adopted a “commonsense” inquiry into the general nature of the communtoadietermine
whether it is made “in connection with” debt collection activlise Smon v. FIA Card Servs,,

N.A., 732 F.3d 259, 266 (3d Cir. 201@jting cases from the Sixth and Seventh Circuits);
Mclvor v. Credit Control Servs., 773 F.3d 909, 915 (8th Cir. 2014). Courts analyzing this issue
have concluded thatatemerg were not in connection with debt collection whitie debt
collectorprovides an incorrect account balance in resptomaalebtor’'snquiry. See Grden v.

Leikin Ingber & Winters PC, 643 F.3d 169 (6th Cir.20L1

Here,Plaintiff is not the debtor. In fact, Plaintiff is apparently entirely watesl to, and
unfamiliar with, theAccount debtor. Plaintiff is an individual who received errant telephone calls
when a third party set up a call forwarding instruction to Plaintiff's telephone muBtedar’s
statemerdto Plaintiff concerned only the calls Plaintiff received from Stefellar did not ask
Plaintiff to pay the debt or otherwise speak to Plaintiff about the Helther, Stelr’s alleged
misstatement was made during telephone calls that Plaintiff initiéked, this conduct does
“not give rise to an FDCPA claim beca(B&intiff] initiated the call, and the statemeriity the

person answering werenerely a ministerial response[tas] inquiry, rather than part of a
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strategy to make payment more likélySmon v. FIA Card Servs., N.A., 732 F.3d 259, 266 (3d
Cir. 2013) (quotingsrden v. Leikin Ingber & Winters PC, 643 F.3d 169 (6th Cir.201)19

Plaintiff suggests that term “in connection with” should be read broadly enough to apply not
only to statementabout a debt, but also to statements about whether future phone calls will be
made because those calls haveet effect of increasing the likelinof payment on the
Account. Plaintiff argues that this broad interpretation is supported by Sevecuit Giecedent
and by the remedial nature of the FDCIPAaintiff's argumerd areunpersuasive.

Plaintiff citesHorkey v. J.V.D.B. & Associates, Inc. in which a court found that a debt
collector’s profane statement to a third party made payment of a debt netyeblicause it
tended to make the debtor more receptive to communications regarding tHg=el8B8 F.3d
769 (7th Cir. 2003)Horkey does nothange the outcome here. The debtddankey hung up on
a conversation with the debt collectld. at 771-72. In response, the debt collector called the
debtor’s coworker and instructed the coworker to “tell [the debtor] to quit beaigas
[expletive]bitch,” and then hung upd. at 772 (second alteration in original). The court found
the debt collectorwas not offering general advice about how Horkey could improve her
disposition; father if was telling her, crudely but specificaltp, be more receptive {ds]
entreaties regarding the delid! at 774. This is quite unlike the present case, in which the
statement at issue was madeesponsé¢o Plaintiff's complaints regarding calls he received
from Stellar. Moreover, the profane languagélorkey was one of the evils the FDCPA sought
to addressSee S. REP. 95-382, 2, 1977 U.S.C.C.A.N. 1695, 16@®llection abuse takes many
forms, including obscene or profane language, threats of violence, tetepits at

unreasonable hours . . ..").

®The present case is even further removed fBvden because thela@intiff in that case was
the debtor, callingo requeshis account balancé43 F.3d at 171.
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Next, Plaintiff’'s argument for broadly interpreting the FDCPA is unpergeiahe FDCPA
is read broadly to serve its remedial purpose, but its reach is not unlifiiee&DCPA is
intended to protect consumers from unscrupulous debt collgotatices; the Court will only
read itbroadly to serve its purpose. “The express purpose of passing the FDCPA was ‘to
eliminate abusive debt collection practices by debt collectors, to insure that#fuscollectors
who refrain from using abusive detuillection practices are not competitively disadvantaged,
and to promote consistent State action to protect consumers against debbondalaases.”
Johnson v. Riddle, 305 F.3d 1107, 1117 (10th Cir. 2002) (quoting 15 U.S.C. 8 1692(e)). None of
these prposes would be served by expanding the FDCPA to apply to telephone calls fdrwarde
by debtorsor their associatey unrelated third partiesuch ad?laintiff. Based on the
foregoing the undisputed facts here demonstrate that Stedt@tementthatPlaintiff would
stop receiving calls, was not made in connection with the collection of any debt.

2. Whether Stellar engaged in harassment, oppression, or abuse in connection
with collection of any debt

The undisputed facts demonstrate that Stellar dightend to harass Plaintiff. Stellar did not
know that calls to the 1144 number were being forwarded to Plaintiff. Stellar oldy the
1144 number. The facts also demonstrate that Stellar did not dial the 1144 number adter Stell
determined it was a d@l” number. Plaintiff's arguments, regarding information that Stellar
should have known, speak to negligence. Thegateestablish Stellar’s intenthe undisputed
facts show that Stellar did not know about the call forward during the relevant period. Thus
Stellar did not intend to harass Plaintiff.

This does not end the inquiry, howevBboth parties assume that Plaintiff must demonstrate
Stellar’s intent, but the FDCPA does not expressly contain such a requir&aamiff's claim

is brought pursuant to 15 U.S.C. § 1692d, which providestebt collector may not engage in
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any conduct the natural consequence of which is to harass, oppress, or abuse any person in
connection with the collection of a debRlaintiff cited specifically to Subsectio®1).S.C. §
1692d(5), which does contain an intent requirement; however, this subsection only provides one
example of behavior that violates § 1692d. The other subsections do not mention intent and the
operative language of § 1692d does not contain antiakement. Neither party has identified a
Tenth Circuit case that applies an intent requirement @lafiedviolations of § 1692dwhile
someNinth Circuitauthority appears to require a Plaintiff to show intéuntas v. Aman

Collection Serv., Inc., 829 F.2d 739 (9th Cir. 1987), such a requirement appears to be at odds
with the statute’s plain language. Thus, while Stellar has shown that Plaintifiteastablish a
violation of Subsection 1692d(5), this does not lead to the conclusion that Statigttes ¢o

summary judgment on the 8§ 1692d claim.

Nonetheless the harassment, oppression, or abuse of a person with a telephone number
ending 0616 is not the “natural consequence” of calling a telephone number endinghklL44.
Tenth Circuit has apparently not had occasion to interpret the term “natural consédliemce
phrase meansSomething that predictably occurs as the result of anBletck's Law
Dictionary 369 (10th ed. 2014Rlaintiff takes issue with the repeated telephone balls
received, which he assedsnstitute harassmer8tellar’sact that resulted in those telephone
calls consisted adialingthe 1144 number to contact a debtor. The undisputed facts show that
Stellar was unaware of the call forward on that nundloeing the relevartimeframe Thus, the
natural consequence of Stellarendud was to contact someoneahumber ending 1144t is
guite an unnatural consequence that those calls would be transbegiredmber ending 06146

a result of ahird party’sforwarding instruction teeroutecalls toan apparent stranger

"The Courttakes judicial notice of the ordinary operation of a telephone because it is
“generally known within the trial catis territorial jurisdiction.”See Fed. R. Evid. 201(b)(1).
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telephone numbethus, Plaintiff's harassment claim fails because the repeatedbalis
which he complaing/erenot the natural consequence of Stellar’'s conduct.

3. Whetherthe Account involvesdebt” as defined by the FDCPA

The FDCPA defines debt as “any obligation or alleged obligation of a consumer to pay
money arising out of a transaction in which the money, property, insurance, or sevhices
are the subject of the transactame gimarily for personal, family, or household purposes . . ..”
15 U.S.C. 1692a(5). The Tenth Circuit has previoaffiyneddismissal of FDCPA claims
becausehe“debt was not incurred for ‘personal, family, or household purpédesink v. Fed.

Land Bank of Wichita, 791 F.2d 130, 132 (10th Cir. 1986) (finding that debt was for agricultural
purposes)see also Bitah v. Global Collection Servs., Inc., 968 F. Supp. 618, 621-22 (D.N.M.
1997) (“The Tenth Circuit has read this to require the plaintiff to ctomgard with evidence the
debt was intended to apply to a consumer transaction.”). The Third Circuit has adoptedehe s
approachSee Anderson v. AFNI, Inc., No. CIV.A. 10-4064, 2011 WL 1808779, at *13 (E.D. Pa.
May 11, 2011) (quotingimmerman v. HBO Affiliate Group, 834 F.2d 1163 (3d Cir.1987))it

is well-established that ‘[a] threshold requirement for application of the FDCPatishe
prohibited practices are used in an attempt to collect a ‘debt.”

A trial court in the Eastern District of Pesylvania granted summary judgment avdr of a
defendantebt collectoreven though the evidence showed that the debtor was an individual
rather than a business, that the address was residential, and that the tatesiddrthe debts as
consumer debt#nderson v. AFNI, Inc., No. CIV.A. 10-4064, 2011 WL 1808779, at *13-14
(E.D. Pa. May 11, 2011). The account in that case was assigned from Vitizarfl. The
Anderson court reasoned that “individuals may—and often aa+ry on commercial activities

from residential settingsld. The same logic applies here. Plaintiff would like the Court or the

factfinder to draw a conclusion that the account was for personal use, but Planmiyf fails to
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point to any evidence that could support that conclusion. Moreowetrary to Plaintiff's claim,
Stellar has not indicatethisis a personal debt. At oral argument, Plaintiff wisely conceded that
Stellar ha no reason to know the purpose for which the debt was incurred. Thus, Plaintiff has
not establishedmy genuine issue for trial because he has not pointed to any evidence that a jury
could rely upon to conclude that the Account involved a “debt.”

V. TCPA CLAIMS

The parties filed a stipulation to dismiss the TCPA claim on the merits and with peejudic
(Dkt. 43.)

V. ORDER

For the reasons set forth above, the CRIRANTS Stellar's summary judgment motion.
(Dkt. 44.)

Further, in light of the parties’ stipulation (Dkt. 43.), Plaintiff's claims undeT@PA are
hereby dismissed with prejudice.

The case is closed.

Dated thisl® day ofJuy, 2015. By the Court:

Ddstf B. PAad
United Stgtes Magjgtrate Judge
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