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IN THE UNITED STATESDISTRICT COURT
FORTHE DISTRICT OFUTAH, CENTRAL DIVISION

THE INTERMOUNTAIN STROKE MEMORANDUM DECISION AND

CENTER, INC., AND DR. NANCY ORDER GRANTING IN PART

FUTRELL, DEFENDANTS’ MOTION TO DISMISS
FOR FAILURE TO STATE A CLAIM

Plaintiffs, UPON WHICH RELIEF CAN BE

GRANTED AND REMANDING

V. REMAINING CLAIMS TO STAT E
COURT

INTERMOUNTAIN HEALTH CARE, INC,;
IHC HEALTH SERVICES, INC.; AND
SELECTHEALTH, INC., CaseNo. 2:13cv-00909DN

Defendars. District JudgeDavid Nuffer

Plaintiffs claim thatDefendante&ngaged in misrepresentatidhat violatedhe Lanham
Act! andUtah’s Truth in Advertising Act andcommitted the state law tort ftentional
interferenceawith Plaintiffs’ actual or pospective economic relations.

The complaint was initially filed itJtah State Gurt. Defendants removed to federal
court under 28 U.S.C. § 1441(a). Jurisdiction is proper under 15 U.S.C. § 1125, 28 U.S.C. §
1331, and 28 U.S.C. § 1367(a).

Defendants filed a motion to dismiss all claiomler Rule 12(b)(6) of the Federal Rules
of Civil Procedure® The motion is granted with respect to Plaintiffsnham Act claimThe

remaining state law claimseremanded to Utah State Court.

115 U.S.C. 88§ 125(a)(2012).
2 Utah Code Ann. §§ 131a1 to-6 (West 2013).

® Defendants’ Motion to Dismiss the First Amended Complaint (Motion tmi3s),docket no. 7filed Oct 9,
2013.
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INTRODUCTION

Defendants-Intermountain Health Care Inc., IHC Health Services Inc., and SelectHealth
Inc. (collectively, 1HC")—are Utah CorporatiorisSelectHealth Inc. is a Health Maintenance
Organizatiorthat offers insurance plans within the State of Jt##iC Health Services owns
and operates hospitasd clinicsin Utah and Idah8 Both entities are wholly owned
subsidiaries ofntermountain Healtt Care Inc’

Plaintiff Dr. Nancy Futrell (“Dr. Futrell”) is @hysician licensed to practice in UtABhe

is board certified in neurology and vascular neurolaggspecializes in the treatment of streke

* First Amended Complairat 2, 11 35, docket no. 210, filed Oct 7, 2013.
®1d. at 2, 1510, 1 16.

®1d. at 6, 1 1213.

"1d. at 2,91 4-5.

®1d. at 12, 1 2224.
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and transient ischemic attacks (“TIAS"Until March 24, 2013, Drutrell practiced at the
Intermountain Stroke Centérc. (“Stroke Center”)°

The Stroke Center closed on March 24, 2818ccording to Plaintiffs, itvas forced to
do so largely as a result B1C’s conduct™? Plaintiffs allege thattte standard of care with
respect to stroke and Tl#eatmentequiresthat the patient either be immedigtbospitalizd or
be seen within fortyight hours at a santay, urgentare stroke clini¢? Plaintiffs allege that
IHC frequently saw stroke and TIA patientsHiC emergency rooms, failéd hospitalizesuch
patients and refusedtb referthemto the Stroke Centertheonly sameday, urgeniarestroke
clinic in Utah'* As a result, according to Plaintiffs, stroke and TIA patiéetted by IHC often
receivel substandard car& Because treatment at the Stroke Center was not covered by IHC
insurance, many stroke and TIA patiewere forced to settle for IHC’s allegedly sstandard
treatment'® Plaintiffs claim that i HC hadattempted to meet ttetandard of care by referring
patients to the Stroke Center,if IHC had covered treatment at the Stroke Center under IHC
insurance plan$laintiffs would have had many more patients than they did.

Plaintiffs allege that IHC mislegatients and consumers regarding the nature of their

stroke and TIA careAccording to Plaintiffs|HC’s advertisingepresertd that IHC provides

°1d.

109,

%d. at 11, 1 19.
121d.

31d. at 14, 1 31.
1%1d. at 17, 17 4043.
%1d. at 15, 1 33.
%1d. at 43, 1 127.
71d. at 42, 7 126.



high quality and low cost camghile employingthe best medical practicé$Plaintiffs allege that
IHC failedto meet the standard of care for stroke and TIA treatment and did so in a manner that
increased treatment cod$ts IHC patients:’ Similarly, Plaintiffsallege thatHC'’s websiteand
othermaterialsdistributed by IHCaredesigned to lead patients and consurtetslieve that
IHC employs a large number of physicians who specialize in the treatmértkef and TIA%
though IHC “is nearly devoid” of stroke specialists who are in a position to provideémran
accord with the standard of carerinally, Plaintiffs allege that IHGalselyrepresents that it
attempts to avoid inappropriate sources of revenueargully reviews its financial
relationships for complianagith federal lawghat prohibit rewarding physiciatfor referrals®?
Accordingto Plaintiffs, IHC recently entered into a settlement agreement with the United States
Department of Justice for violations of thosey laws?®

Plaintiffs claim that IHC's statementolated both the Lanham Aétand Utah’s Truth
in Advertising Act(“UTIAA”) .%> Plaintiffs also claim that IHC intentionally interfered with
Plaintiffs’ actual and prospective economic relatiéhs.

STANDARD ON MOTION T O DISMISS

A party may move to dismiss a complaint under Rule 12(b)(6) wheréaih&fphas

failed to stag a claim upon which relief can be granted. For purposes of a 12(b)(6) motion, the

81d. at 22, 1 55.

91d. at 30, 11 8682.

21d. at 26, 1 66.

Z1d. at 26, 1p4.

21d. at 31-32, 1 86.

#1d. at 32, 1 87.

21d. at 3941, 11 108117.
#1d. at 35-39, 1 104 108.
*1d. at 4153, 11 118163.



allegations of fact in a complaint are accepted as true and construed inttheokglfiavorable to
the non-moving party’ However, the court is “not bound by conclusory allegations,
unwarranted inferences, or legal conclusiof{¢|T]o withstand a motion to dismiss, a
complaint must contain enough allegations of fact to state a claim for relief thaisg@an
129

its face.

DISCUSSION
A. IHC’S Alleged Misrepresentations

Plaintiffs allege thatHC misrepresentethe quality, characterand expensef IHC’s
treatment options for stroke and TIA patieras well as the nature of its business practices
generally Those alleged misrepresentations form the basis of Plaimidisns under the
Lanham Act andJTIAA. They fall into four categories.

First, Plaintiffs allege thdHC made general claims their marketingvhich are likely to
misleadas to the quality ofHC’s stroke and TIA treatmentHC advertises that it “contsute[s]
to . . . best medical practices, and raising the standard of clinical excelféecepioys “best
medical practices,” or “what works best,” to provide quality healthcare at redaosts}*
provides the “best possible caré”and provides “excellemare of the highest quality at an
affordable cost® IHC'’s SelectHealth Medicare Advantage insurance plan is marketed to

seniors—the population most at risk of stroke and TIA—and is advertised as providisg &rc

27 sutton v. Utah State School for Deaf and Blibe8 F.3d 1226, 1236 (10th Cir.1999)

% Hackford v. Babbit14 F.3d 1457, 1465 (f0Cir. 1994).

% Robbins v. State of Okl. ex rel. Dep't of Human Sery&Es F.3d 1242, 1247 (10th Cir.2008) (citation omitted).
%0 First Amended Complairst 19, T 49.

11d. at 19-20, 1 50.

#1d. at 20-21, 1 53.

1d. at 21, 1 54.



“an exceptional level of care and vali® Plaintiffs claim that these representations lead
consumer to believe that IHC providesv cost care of high qualitipr the treatment of stroke
and TIA® Instead, according to Plaintiff{C provides sub-standard stroke and TIA treatment
at increasedost>®

Second, Plaintiffs allege that IH@isleads consumers as to the number of physicians
employed by IHGvho specialize in the treatment of stroke and TIAwahd are available to
provide such treatmemt accord with the standard of cafidne IHCwebsite liss stroke care
under “Heart and Vascular Servicgd A “Find a Doctor” link on the portion of the site devoted
to strokecarelists heart and vascular surgeons, but not vascular neurologists or stroke specialist
as treatment provider§ The wésite does not disclose the fact that IHC is “nearly devoid of
board certified neurologists and vascular neurologists specializing in dtmere of stroke and
TIA patients” who are in a position to provide follow-up care within forty-eight houasstroke
or TIA.*® An annual stroke report issued by I&bresents that itSeuroscience Institute is
available to provide “resources for patients with ongoing needs after hogpitaliand access
to “subspecialists including epileptologists, general negists, physical medicine and
rehabilitation physicians, and neuropsychologiéf$laintiffs claim that these representations
are “calculated to mislead or confuse [IHC] stroke and TIA patients into bejidvat a wide

range of physicians are availaltetreat them for stroke and TIA . . 1

%1d. at @, 71 7274.
*1d. at 22, 1 55.
*1d. at 31, 17 8334,
¥71d. at 25, 1 62.
*1d. at 26, 1 65.
¥1d. at 26, 1 64.
“01d. at 27, 1 69.
*11d. at 26, 1 68.



Third, Plaintiffs allege that IHC engaged in misrepresentations conceatengfforts to
avoid inappropriate sources of revenue and their efforts to complyederal lawshat prohibit
the practice of compensating physicians for refertalC’s Code of Ethics claims that IHC will
avoid “‘compensation arrangements in excess of fair market value’aatidris that
inappropriately create revenues . .*? Ihstead, according to Plaintiffs, IHC refusedeter
patients tdhe Stroke Centeasr to provide insurance coverage for treatment aStneke
Center*®® IHC did so,Plaintiffs allege, to avoid diverting income from IH¢with the resulthat
stroke and TIA patients received ssiandard care at increaseosts*

IHC’s Code of Ethics also states that IHC will “review financial relationsigs
physicians and other Health Care Practitioners for compliance witkiekitiack and Stark laws.
All financial arrangements and legal contracts with physicians must have Legahigpar
Review. [IHC] will not improperly induce or reward referrals of patientsovises as
prohibited under these laws and regulaticfi<Despite these representations, IHC entered into
an agreement with the United States Departrakdustice in April of 20130 settle claims
arising out of an improper compensation scheme in which physieremesrewarded for the
value of their referral§’ Plaintiffs claim that this settlement agreement shows that IHC’s

representations regarditigeir compliancewith federal law are fals&

*21d. at 30, 17 7478.
*1d. at 30, 1 80.

*1d.

*51d. at 36-31, 11 8183.
*%1d. at 31-32, 11 86.
*"1d. at 32, 1 87.

B 1d.



Finally, Plaintiffs point to a pamphletentitled “Life After a Stroke or TIA—available
through IHC’s websité® The pamphlet instructs that “after stroke patients are released from the
hospital they should see a primary care physician within 1 to 7 days, and a neuwatbgist
to 6 weeks.®® According to Plaintiffs, “a TIA patient who reads this pamphlet is likely to be
under the mistaken impression that he or she can safely wait 4 to 6 weeks beforagaljfow
with a neurologist.®

B. Lanham Act

Plaintiffs attempt to state a claifor violation of theLanham Act 15 U.S.C. § 1125(a).
To do so, theynust allege:
(1) that defendant made material false or misleading representations ofdacshéttion
with the commercial advertising or promotion of its product; (2) in commerce; (3) that
are either likely to cause confusion or mistake as to (a) the origin, assooiaapproval
of the product with or by another, or (b) the characteristics of the goods imeseand
(4) injure the plaintiff?
A representation may be misleading for purposes of the Lanham Act without being
literally false®® Otherwise, the “clever use of innuendo, indirect intimations, and ambiguous
suggestions could shield the advertisement from scrutiny precisely whectiprosgainst such

sophisticated deception is most need¥d¥’false or misleading representatiomiaterial if “it

is likely to influence the purchasing decisioh.”

*91d. at 23-24, 1 59.

0 1d.

> d.

2 3ally Beauty Co., Inc. v. Beautyco, Ir804 F.3d 964, 980 (19Cir. 2002) (citation omitted).
%3 Cottrell, Ltd. v. Biotrol Intern., Ing.191 F.3d 1248, 1252 (&0Cir. 1999).

**|d. (citation and internal quotation marks omitted).

® Zoller Labs., LLC. v. NBTY, Incl11 F. App'x 978, 982 (10th Cir. 200&)npublished).



Only thosewho can allega competitive injury as a result of the misrepresentatian
bring a claim for falsely representing the character of goods or sef¥ithe misrepresentation
must be “harmful to the plaintiff's ability to compete with the defendaht.”

Whether a statementfialse ormisleadingand gives rise to a competitive injusy
generally a factual question for a juiNevertheless, the complaint mastequately plead a
claim for relief.If the factual allegationsf the complaint are accepted as titiepust be
plausible, not merely possible, thhe plaintiffis entitled to the relief requested. The court is not
obligated to accept merely conclusory allegations or manted inferences from the factual
allegations.

Plaintiffs appear to suggest that IHC'’s statements are false, not merely misl&4ding.
either case, Plaintiffs fail to state a plausible claim for relief under theabai{ct. Many of
IHC’s statements anmgot assertions of fact for which IHC may be held liable under the Lanham
Act. With respect tohte remaining statementBlaintiffs have either not adequately alleged that
the statements are misleading or have not adequately alleged thatvithegeto a competitive
injury. As a result, Plaintiffs’ Lanham Act claim is dismissed.

1. General Marketing Claims Regarding Quality

Plaintiffs allege that IHC misledonsumers and patients as to the quality of its care by

stating that iprovides “high quaty care,” “the best possible care,” “excellent care of the highest

quality at an affordable cost,” atidat itemploys “bestnedical practices.IHC argues that these

*5 Hutchinson v. Pfejl211 F.3d 515, 520 (10th Cir. 2000)

" Barrus v. Sylvania55 F.3d 468, 470 (9th Cir. 1995)

%8 photoMedex, Inc. v. Irwjr601 F.3d 919, 931 (9th Cir. 2010).
%9 First Amended Complairet40,  111.



are not statements of fact for which IHC can be held liable under the Lantt2MIAC is
correct.

Expressions ofales puffery’ are notactionable under the Lanham Atthether a
statement constitutes meuafferyis a question of law that can be resolved on a motion to
dismiss®

The Tenth Circuit Court of Appeals has not defineaffery in the context of the
Lanham Act, though it has done so in the context of liability for negligent méseptatior??
Pufferyrefers to“vague generalities that no reasonable person would rely on as assertions of
particular facts.®® This definitionis corsistent with definitions provided by oth@ircuitsin the
Lanham Act contextThe Ninth Circuit, for instance, understands ‘puffeéofefer toa
statement that “is extremely unlikely to induce consumer reliatf¢g&] statement that is
guantifiable, that makes a claim as to the specific or absolute charactefistiproduct, may be
an actionable statement of fact while a general, subjective claim about a produret is n

actionable puffery®

80 Motion to Dismissat 19.

1 Seee.g, Grossman v. Novell, Inc120 F.3d 1112, 1121 (10th Cir. 199fihding that the district court correctly
held as a matter of law that certain statements were mere puffingifdr e defendant could not be held liable
under securities lawand grantingnotion to dismisg Cook, Perkiss & Liehe, Inc. v. N. CaliféanCollection Serv.
Inc., 911 F.2d 242, 245 (9th Cir. 199Wplding that fd]istrict courts often resolve whether a statement is puffery
when considering a motion to dismiss pursuant to Federal Rule of Gieiédure 12(b)(6) and we can think of no
soundreason why they should not do sdRexall Sundown, Inc. v. Perrigo €651 F. Supp. 2d 9, 21 (E.D.N.Y.
2009) (holding that “whether an alleged misrepresentation is an adéatatement of fact or mere puffery is a
matter of law”);Saltzman v. Pella@p., 06 C 4481, 2007 WL 84488at *4(N.D. Ill. Mar. 20, 2007)holding that

it is “appropriate in the context of a motion to dismiss, for a court to decdemeatter of law, whether a statement
is nonactionable puffery”).

62 Alpine Bank v. HubbelB55 F.3d 1097, 1106 (10th Cir. 2009)

d.

® Newcal Indus., Inc. v. Ikon Office Solutj&i3 F.3d 1038, 1053 (9th Cir. 2008)
1d.

10



Plaintiffs argue tat IHC’s representations cannot peffery because they are objectively
false®® According to Plaintiffs, the standard of care for stroke and TIA patieqtsres that
patients either be hospitalized or seen within feigght hours at a sarday, urgent-are stroke
clinic.®” Plaintiffs claim that because IHC did not meet this standif@'s claimto provide
“high quality care” wa®bjectively falseand becausét is objectively falsejt cannotbe
puffery.®®

In determining whether a statemenpigfery, the literal falsity of the statement is not
dispositive. Instead, the crucial question is whether any “reasonable personelypold [the
relevant statements] as assertions of particular fAtRufferyamounts to “a sellé&s privilege
to lie his head off, so long as he says nothing specific, on the theory that no reasamable m
would believe him, or that no reasonable man would be influenced by suci’tAltass
advertising expressed in vague terms (as in political campaigns) is noorelgdatioml
adults.™
Plaintiffs acknowledge thahost of the statemenébout which they complaiare

“focused on the [IHC] brand and not on specific services or offerings, such asrpkstestTIA

care . . . .*2[HC claimswith respect to its services generatat it provides “the best possible

% plaintiffs’ Memorandum in Opposition to Rule 12(b)(6) Motion to Dismiss (OitiposMemorandum) at 222,
docket no. 12filed Nov. 19, 2013.

571d.
%8d.

% Alpine Bank v. Hubbelb55 F.3d 1097, 1106 (10th Cir. 2009ge alsdYR Sport, Inc. v. WarnacevBnwear

Inc., 709 F. Supp. 2d 821, 830 (C.D. Cal. 20¢®lding that a statement was puffery despite the fact that it could be
proven false because “[hWéther a statement is puffery does not depend on the truth or falaistatement; it

depends on thdegree of generality or specificity”).

"0 Pizza Hut, Inc. v. Papa John's Intl, In@27 F.3d 489, 496 (5th Cir. 200@)ternal quotation marks and citation
omitted) quotingW. Page Keeton, et aProsser and Keeton on the Law of T&t509, at 757 (5th ed.1994)

" Alpine Bank 555 F.3dat 1102.
"2 First Amended Complairgt 22, § 56.

11


https://ecf.utd.uscourts.gov/doc1/18312913039

care and“excellent care of the highest quality at an affordable ‘td&e only statementbnked
more directly to IHC’s stroke and TIA care arggueclaimsto the effect thatHC provides the
“highest quality care’ Claims as to high quality and low cost—even if linked to a particular
product or service and even if falsere paradigmatic examplesmiffery upon which no
reasonable person would be expected to fely.

Plaintiffs point to IHC’s use of the terfibest medical practic® as aspecific
representationegarding thejuality of IHC stroke and TIA treatmefit According toPlaintiffs,
the claim to employ best medical practices is understood in the medical professi@kirey a
specificclaim regardingquality of care’® Plaintiffs identify twoof IHC’s statements that use the
term“best medical practices.”First, IHC claims that “dlthree Intermountain divisions—
HealthServices SelectHealth, and the Intermountain Medical Grogp#tribute in essential
ways to the sharing of best medical practices, and raising the standelidicaf excellence.”?
SecondJHC claims that “[b]y identifying and implementing best medical practiegbat works
best—Intermountain not only proves quality healthcare; it often achieves lasting improvements

in cost structures’™

1d. at 23, 1 58.

" Seee.g, Corley v. Rosewood Care Ctr., Inc. of Pep888 F.3d 990, 1008 (7th Cir. 200yomise to provide

“high quality care” to nursing home residents was mere puffery updchwo reasonable person could be expected
to rely); Cook, Perkiss & Liehe, Inc. v. N. California Collection Serv.,18&1 F.2d 242, 245 (9th Cir. 1990)
(collection service's claim to be the “low cost commercial collection experts” was roéfexy); Guidance
Endodontics, LLC v. Dentsply Int'l, In@.08 F. Supp. 2d 1209, 1241 (D.N.M. 20{€laim that product was “best in
the world” was mere pufferyAnunziato v. eMachines, Inel02 F. Supp. 2d 1133, 1140 (C.D. Cal. 2005) (claims
regarding computers “outstanding quality, reliability, and perforce” were puffery)Maio v. Aetna InG.CIV. A.
991969, 1999 WL 800315, at *2 (E.D. Pa. Sept. 29, 199@)Yements regarding “high quality” of health care
services were mere puffergff'd, 221 F.3d 472 (3d Cir. 2000)

®Id. at 16-18.

® Opposition Memorandurat 16-18, 20-21.

" First Amended Complairgt 20, 1 52.

"8 Exhibits C,docket no. 22, filed Oct. 7, 2013.
9 Exhibit D, docket no 22, filed Oct. 7, 2013.

12
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Plaintiffs compare IHC’s representations regarding “best medical practices” to the
misrepresentations iRyson, Inc. v. Bissell Homecare, Ifftin that case, the couiaund that a
vacuum manufacturer matefiamisrepresemd its producby labelling vacuums as “HERAa
term with a technical meaning in the relevant matk@he defendantsn that case argued that
the statements were not misleading because theraowasiormly accepted “HEPA”
standard® The court rejected that argumeholding that plaintiffs had adequately shown that
“HEPA” conveys a specific claim regarding thiiciency of the vacuuris filter—that the filter
has ‘a minimum efficiency of 99.97% for Or8icron particles when tested at éggplication's
rated air flow”®® Plaintiffs in this case believe that they can similarly show that ‘best medical
practices’ conveys a specific claim in the market for medical sermegasding the nature of the
care inquestion.

IHC’s statements are importantly different from the misrepresentatidigsion Unlike
in Dyson the “best medical practices” statements do not concern any particular paducts
servicesRather, the statements are made in the conteadadtising concerning IHC’s care
generally Even if the statements were made about IHC’s stroke and TIA services tulparti
they would stillbe claims as to the high quality of those services generally and not claims
concerning some particular quality or characteristic of the services.

A consumer might well rely on a “HEPA” label attached to a particular vacuum cleaner
in choosing which to purchase. Such a label provides the consumer valuable and specific

information regardin@ particular characteristid the vacuum-its filtering efficiency By

8951 F. Supp. 2d 1009, 1029 (N.D. IIl. 2013).
81d. at 1029.

1.

8.

13



contrast, no reasonable consumer would rely on IHC'’s fheslical practices” statements
regarding its services as a whaotemaking choices abouthere to receivstroke and TIA
treatmenin particular Plaintiffs could state a claim if they allegj¢hatIHC stated that itstroke
and TIA patients are seen within 48 hours by a board certified vascular neurdtwgrsttance.
Plaintiffs do not make such an allegation. Similarly, Plaintiffs miigghéible to state claim if
they alleged that IHGpecificallystated that its practice of refusing to either hospitalize stroke
and TIA patients or to refer such patientsteame day stroke or TIA clinis in accord with the
best medical practiceBlaintiffs do notallege that IHC made any such claims.

In addition to being addressed to IHC's full range of services and sotie feature of
its stroke and TIA carehe “best medical practices” statements are phrasgdotogly suggest
puffery. Oneof IHC'’s “best medical practices” statements defines ‘best medical practices’ to
mean “what works besf* The claim to have the best or highest quality product or service is
paradigmatic puffery® The other “best medical practices” statement does not define the term,
but merely states that IHC “contributes in essential ways to the shariegtahbdical practices

. " Whatever exactly it means to “contribute in essential ways to the sharing oféuisal

practices,’no reasonable consumer would rely on the claim in choosing IHC as its stroke and
TIA treatment provider.

IHC’s general marketing claims gpefferyfor whichit is not liable under the Lanham

Act.

84 Exhibit D, docket no 22, filed Oct. 7, 2013.

8 Seelanguage Line Servs., Inc. v. Language Servs. AssociatesCL1E)2605 JW2011 WL 5024281at *12
(N.D. Cal. Oct. 13, 2011) (holding that claim to have “taken the leasttimg standards and best practices for
interpreter quality and training” was mere puffei@yidance Endodontics, LLC v. Dentsply Int'l, [ié08 F. Supp.
2d 1209, 1241 (D.N.M. 2010) (claim that product was “best in the world"mexe puffery) Maio v. Aetna Ing.
CIV. A. 99-1969, 1999 WL 800315t *2 (E.D. Pa. Sept. 29, 199@tatements regarding “high quality” of health
care services were mere puffergff'd, 221 F.3d 472 (3d Cir. 2000)

8 Exhibits C,docket no. 2, filed Oct. 7, 2013.

14
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2. Misleading Statements as tahe Number of Stroke Specialists Employed by
IHC

Plaintiffs claim that IHC misleads patients and consumers to believe ¢émaplibys more
specialstsin strokeand TIAtreatment than in fact doesIHC argues that the accused
statements are true andt misleading”’ IHC is correct.

Plaintiffs note that strokeare is not its own category on the IHC website, but is listed
under “Heart and Vascular Servicé8 The“Find a Doctor” link accessible from the portion of
IHC’s website devoted to stroke cammvides a list of heart and vascular surgeons, but not
vascuér neurologists or stroke specialitsiccording to Plaintiffsthese features of the website
induceconsumers and patients to falsely believe that the heart and vascular phgsmgiéoyed
by IHC specialize in stoke and TIA treatméht.

“[1]t is entirely unlikely that members of the public would be deceived in the manner
described by Plaintiff®* The “Find a Doctor” link accessible from the portion of IHC’s website
devoted to stroke care brings up a list of physicfaidext to the name of each physiciam that
list is the physician’s primary area of specializafid€licking on the physician’s name provides
access to additional information regarding the physician, including additional @re

specialization, practice areas, board certifications’*éftie information does not state that any

8" Motion to Dismissat 20.

8 First Amended Complairst 25, 1 62.
#1d. at 26, 1 65.

*1d. at 26, 1 66.

1 Videtto v. Kellogg USA2:08CV01324MCEDAD, 2009 WL 143908gat *3 (E.D. Cal. May 21, 2009granting
motion to dismiss claim for false advertising because statementsetargsleading)See alsd/incent v. Utah
Plastic Surgery Soc2:12CV-1048 TS, 2013 WL 4782354t *12(D. Utah Sept. 5, 2013same).

%2 Intemountain Healthcare, Heart & Vascular Services, Find a Doctor,
http://intermountainhealthcare.org/services/heart/heartdoctoesfagne.aspifast visited Feb. 27, 2014); Exhibit
J,docket no. 23, filed Oct. 7, 2013.

%d.
%d.

15
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of the physicians specialize in stroke or TIA treatm&he fact that the list is accessible from
the stroke care portion of IHC’s website may sugtiesdisome of thehysiciandistedare
competent to provide strelkand TIA treatment. Plaintifido not allegehat that claim is false
claiming only that these physicians do not “specialize in the treatmemoké sind TIA . .. .*

Given the extensive information regarding the physicians’ areas of focus and
specialization,lere is no reason to believatipatients or consumers would infeatsome or
all of those physicians spetize in—and donot merely have competence with respeettioe
treatment of strokdHC couldbe more forthrightegarding theiphyskcians’ expertise and
competencenly by providing a affirmativewarning that particular physicians are not
specialists in stroke andA treatment.Plaintiffs do not cite any authority for the proposition
that the Lanham Act would require such a warrithg.

Similarly, IHC states that itNeuroscience Instituteadvertised as offering stroke
patients with resources for “ongoing medical needs after hospitalizatempleys
“subspecialists includingpileptologists, general neurologists, physical mediante
rehabilitation physicians, and neuropsychologigtlaintiffs claim that this statement
misleadingly suggests thatoehealth care providers ateubspecialists” in the treatment of
stroke®® Consumers and patients are unlikelyake this statement to say anything other than
what t does: that neuropsychologists, for instance, are subspecialists availaslististeoke
patients with ongoing medical needs.

Plaintiffs’ claimunder the Lanham Aetith respect to these statemeistdismissed.

% First Amended Complairgt 25, 1 62.

% SeeBerthold Types Ltd. v. Adobe Sys., JA€1 F. Supp. 2d 697, 699 (N.D. Ill. 20qfjecting Plaintiff's
argument that defendant engaged in misrepresentations where detendemnly cure the alleged problem by
prominently displayig a warning).

" First Amended Complairst27-28, { 69.
®1d.
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3. Code of Ethics Statements

Plaintiffs claim that IHC’s Code of Ethics falsely states that IHC will avoid cosgdéeon
arrangements in excess of fair market value and will comply with fedemtieat/prohibit
rewards to physicians for referralslC argues that the claims are true and métleading® IHC
is correct.

IHC’s Code of Ethicstates that IHC “[a]void[s] compensation arrangemanéxcess
of fair market valuéand “actions that inappropriately create revenues for [IHC], such as
intentiorelly billing claims incorrectly: *® The Code of Ethics also states tafll business
dealings must be reasonable and may not provide an excessive financial bengfitaryatt®
Finally, the Code of Ethics states thdC:

carefully review([s] financiatelationships with physicians and other health care
practitioners for compliance with the aktckback and grk laws. All financial
arrangements and contracts with physicians and physician groups must have legal

Department review. Intermountain will netproperly induce or reward referrals of

patients or services as prohibited under these laws and reguf8fions.
Plaintiffs allege that these claims are fadsenisleading'® Theyclaim thatlHC's refusal to
refer patients to the Stroke Center or provide insurance coveragedimnent at the Stroke
Center inappropriately creates revenue for IHC, constitutes a compensatitggeaent in
excess of fair market value, and provides an excefisaecial benefit to IHC:** Plaintiffs also

allege that the claims in the Code of Ethics are false because IHC recently entemed into

settlement agreement with the Department of Justice to resolve claims assoitated w

% Motion to Dismissat 20.

1% Exhibit N, docket no. 23, filed Oct. 7, 2013.
101 Id

102 Id

193 First Amended Complairet 30, 1 7783.

104 Id
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compensation arrangement that ioyperly rewarded physicians for referrals in violation of
federal law'®

IHC’s Code of Ethics is addressed to its workforce and is desigfieddore that we all
[IHC employees, clinicians, vendors, trustees, volunteers, and other business jeezdy
understand our responsibilities as well as the potential consequences of misctfithdods
this byarticulatingethical standards, as well the disciplinary action that may result from
violation of those standard®’ The Code of Ethics doestmuggest that IHC or its employees
uniformly meetthe ethical standards outlined in the Code of Ethics. To the contrary, the
document sets out consequences for violating those standamdstaadhat “[e]ach of us is
responsible to report concerns and suspected misconduct that could violate [IHC'sf Code
Ethics, state or federal laws, or [IHC] polic}f®

Because the Code of Ethipsovides onlyethical standards, the statements to which
Plaintiffs point in the Code of Ethics are neither false nor istey. The Code of Ethics
explicitly anticipats that its ethical standards are not always lnygtroviding that violations
must be reported and specifying remedial actith&.s settlement with the Department of
Justice for instancepccurred when IHC selieported compensation arrangements that may have
violated federal law’® In recognizing a potential violation of one of its ethical standards,
reporting that violation, and accepting the consequences, IHCiaardctly thevay

contemplated byhe Code of EthicsSimilarly, IHC’s standard regarding the avoidance of

105|4. at 32, § 87.

106 Exhibit N, docket no. 23, filed Oct. 7, 2013.
107 |d.

108 Id

109 Motion to Dismissat 13-14; Exhibit O,docket no. 23, filed Oct. 7, 2013.
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“actions that inappropriately create revenugsés not make its decision not to do business with
the Intermountain Stroke Cenfaise advertising™°

Further,Plaintiffs can state a claim under the Lanham Act with respect to supposed
misrepresentations only if they can plausibly allege a competitive injurijingsiuiom those
misrepresentation®laintiffs have not adequately alesjinjury with respect to theatementin
IHC’s Code of EthicsPlaintiffs allegdions regarding injurare extremely conclusarWith
respect to all of the supposed misrepresentatiRiag)tiffs stateonly that “[a]s a direct and
proximate result of [IHC’s] false and deceptive ad campddgnNancy Futrell and the Stroke
Center have suffered significant monetary damages and discernible compeititiy.”*** Other
thanthese conclusory allegations, Plaintiffs fail to provide any factual basssdiausible claim
that the statements in tiimde of Ethics diverted patients from the Stroke Center or in any other
way createda competitive harm?*?

As Plaintiffs note'** the Tenth Circuit Court of Appeals previously held thebmplaint
adequatehalleged injuryin a claim for false advertisinghereit merely stated that the
defendant’s misrepresentations caused the plaintiff “to lose customersesdesllting in
business losses . . 1**In that casethe allegednisrepresentation was a label claimtba

defendant’s produand directlyconcermedthe product'sharacteristics and effectivengssIt

10 Exhibit N, docket no. 23, filed Oct. 7, 2013.
M1 Eirst Amended Complairet 40, § 114.

12 geeStahl Law Firm v. Judicate WC131668 TEH, 2013VL 6200245 at *7 (N.D. Cal. Nov. 27, 2013holding
that plaintiff's complaint failed to state a claim under the Lanham Aetrevplaintiff made merely conclusory
allegations regarding injury allegedly suffered asslt of false advertisingNationwice CATV Auditing Servs.,
Inc. v. Cablevision Sys. Cordl.2CV-3648 SJF ETB, 2013 WL 1911434t *12-13(E.D.N.Y. May 7, 2013)
(dismissing plaintiff's unfair competition and Lanham Act claimsause plaintiff failedo adequately allege that
the alleged ngrepresentations would cause actual consumer harm).

113 Opposition Memorandurat 27-28.
14 Cottrell, Ltd. v. Biotrol Int'l, Inc, 191 F.3d 1248, 125n.4(10th Cir. 1999)
151d. at1250
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is plausible thasuch amisrepresentation might result in a competitive injdrgonsumer
looking at each of the two products might choose the defendant’s prathetthan the
plaintiff's because the label on the former, but not the latter, touts a certain benefit.

By contrastthe alleged misrepresentationthis casaloes not concern IHC’s stroke
care. Ratheiif conceris the manner in which IHC conducts its business genelai$ynot
plausiblethat a consumer or patient attempting to decide between stroke treatment athidC or
Stroke Center would be influenced by representations regarding g¢@6&sal business practices
in a Code of Ethics intended primarily for IHC employdgaseal solely on the nature of the
alleged misrepresentation, it is not plausible that Plaintiffs have sufferedpettive injury.To
state a claim under the Lanham Act, Plaintiffs’ complaint must include additionalfactu
allegations which make it plausible that the statements in the Code of Ethics hmed Haam.

Plaintiffs’ complaintmakes repeated references to hauffered by th&troke Center as
a result oHC’s business practices. Plaintiffs claim, for instance, that IHC Sexfuo allow the
vast majority of its stroke and TIA patients to receive treatment at the Stroke'Ctaed that
patients who were referred to the Stroke Center “could not independently afford to {reesé
[Stroke Center] treatments” because “SelectHealth refused to cover the medical ekPénses
Plaintiffs may have been harmedthese business decisions, but thetm is irrelevant to their
claim under the Lanham AcIo state a claim under the Lanham Act, the misrepresentestein
must give rise to a competitiverm*® Plaintiffs’ complaint does not include amjfegation—

much less a plausible allegatietthatthe Stroke Centdost patients or was in some other way

118 First Amended Complairet 30, 1 80.
4. at 43, 7 127.

18 Stanfield v. Osborne Indus., In62 F.3d 867, 873 (10th Cir. 1995ee also Jack Russell Terrier Network of N.
Ca. v. Am. Kennel Club, Inet07 F.3d 1027, 1037 (9th Cir. 20(q&plding that a false advertising claim under the
Lanham Act requires theahtiff to allege “(1)a commercial injury based upon a misrepresentation about a product;
and (2) bat the injury is ‘competitive or harmful to the plaintiff's ability to compete with the defendant”).
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placed at a competitive disadvantage by IHC’s alleged misrepresentatibasdade of Ethics
Plaintiffs claim to have been harmed by thesiness conduct that allegedly rendered taiend
in the Code of Ethics false or misleading, not the misleading statements therhSelves

Plaintiffs do not say how theepresentations IHC’s Code of Ethicsnay have harmed
their abilityto compete with IHC. The complaint does adequately allegacompetitive injury
associated with those statememhistther, those statements a misleading. Plaintiffs’ claim
under the Lanham Act with respect to these statements is dismissed.

4. IHC's “Life After Stroke or TIA” Pamphlet

Plaintiffs’ allege that IHCS pamphlet—Life After a Stroke or TIA~—violates the
Lanham Act*?° Plaintiffs are incorrect. The pamphlet is not misleading as to the nature,
characteristics, or qualities of IHC’s services.

The IHC pamphlet is directed at patierits“guide you through your initial recovery
period; and the families of patient$o “learn more about stroke, stroke recovery, and what you
can do to help your loved one hed”Pagetenof the pamphletitied “Aftercare—keep your
follow-up appointmers,” states that “[i]n the first few weeks after your discharge, you'll need t
see members of your medical team. Use the chart below to keep track of thesanimpo
appointments**? The page includes a chart for tracking the dates and times of medical
appointments. The second entry on the chart is for an appointment with a neurologist and

provides that the appointment is “usually recommended 4 to 6 weeks after you leave to go

19 Nationwide CATV Auditing Servs., Inc. v. CablienisSys. Corp.12CV-3648 SJF ETB, 2013 WL 1911434
*12 (E.D.N.Y. May 7, 2013}dismissing unfair competition claim where plaintitiuld provide only “conclusory
allegations” as to injuries resulting fraafleged misrepresentations regarding deferisl@onduct thoughplaintiff
may well have been harmed the conduct itse)f

120 First Amended Complairet 23-24,  59.
121 Exhibit K, docket no. 210, filed Oct. 7, 2013.

122 Id

21


https://ecf.utd.uscourts.gov/doc1/18312873634

home."*?® Plaintiffs claim that IHC’s pamphlet is likely to mislead TIA patientbétieve that
they can “safely wait 4 to 6 weeks before following up with a neurolotfist.”

The pamphlet appears to be directed to patients who have been admitted to, and are being
discharged from, an IHC hospital. The page that is allegedly misleading thi@t@atients
should attempt to keep appointments “[i]n the first few weeks after your discharge®
Similarly, the pamphlet includes a section titled “Before you leave the hospita}*® Plaintiffs
allege that the standard of care with resp@stroke and TIA treatment requires either
hospitalization or referral to a same day stroke and TIA dmg&ee a neurologist within forty-
eight hours"*’ Because the pamphlet appears to be directed to those who have already been
hospitalized, it is unkely consumers would believe that the pamphlet is recommending
something less than the standard of cegardinghospitalization

Even if—as Plaintiffs suggeshight happelf®—a TIA patient treated in an IHC
emergency room anabt hospitalized is ledo believe that it is safe twait four to six weeks to
see a neurologist, the pamphlet does not mischaracterize or misrepreseatuitbe n
characteristics, [or] qualitie$® of IHC'’s servicesThe pamphlet providesnly verygeneral
information concerning stroke hat stroke patients can expdubw to recover from a stroke,
and how to avoid another strokEIC is referenced only twice in the thirfiye page pamphlet. It

is listed as an author on the first page and is listed as a resource forahiaikemd support

123 Id
124 Id
125 Id

126 Id

127 First Amended Complairet 14, 1 30.
12819, at 2324, 1 59.
12915 U.S.C. § 1125(a)(1)(B) (2012).
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groups on the last pad& The document is not reasonably read as suggestinglaims at all
about IHC’s stroke or TIA care.

Plaintiffs’ claim under the Lanham Awtith respect to the statements in IHC's “Life
After Stroke or TIA” pamphlet igismissed.

C. State Law Claims

Jurisdiction ovePlaintiffs’ state law claims is propenly because thyeare appropriately
related to Plaintiffs’ Lanham Act claifi* The Tenth Circuit has stated thaehdent jurisdiction
over state claims is exercised onisctetionary basi$ butgenerally'[i]f federal claims are
dismissed before trial, leaving only issues of state law, the federal bouttglecline the
exercise of jurisdiction by dismissing the case without prejudirhis general rule is
supportedy principles of comity and federalism which suggest that state courtesdre b
equipped tanterpret,apply, and develop state lal#®

There is good reason in this case to remand the state law claims to state cowttidhe p
disagree as to the interpaéibn of Utah’s Truth in Advertising Att* and the application of
Utah’s common law tort of intentional interference with actual and prospectvemic
relations™° There is also a disagreement between the parties regarding the-&fteog—that

provisions of the Utah Insurance Cagteverning preferred provider contracfsmay have upon

130 Exhibit K, docket no. 210, filed Oct. 7, 2013.
13128 U.S.C. § 1367(aR012).

132Brooks v. Gaenz)é14 F.3d 1213, 1229 (10th Cir. 2010) (internal quotation marks omitted) (qBatirgpman
for Bauchman v. W. High S¢li.32 F.3d 542, 549 (10th Cir. 1997)).

133 Id

134 Motion to Dismissat 10-14; Opposition Memoranduat 22-24.
135 Motion to Dismissat22-26; Opposition Memoranduat 29-33.
136 Utah Code Ann. § 31&2-617to 617.1(West)
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Plaintiffs’ state law claims. According to IHC, those provisionsgapt Plaintiffs’ state law
claims!®’ Plaintiffs deny that they do s3° These are all issues best left to state courts.
Plaintiffs’ state law claims are remanded.

ORDER

IT ISHEREBY ORDEREDthat Defendants’ Motion to Dismiss the First Amended
Complaint*°is granted with respect to Plaintiffs’ claim under the Lanham Act.
IT IS FURTHERORDEREDthat Plaintiffs’remaining claims are remandedhe Third

Judicial District Court for Salt Lake County, State of Utah, for additioradgadings.

DATED this 3f' day of March, 2014.

D Ol

David Nuffer U
U.S. District Judge

137 Motion to Dismissat 10-14.
138 Opposition Memorandurat 1-15.
139 Docket no. 7filed Oct. 9, 2013.
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