King v. Bigelow Doc. 30

IN THE UNITED STATES DISTRCT COURT
DISTRICT OF UTAH, CENTRAL DIVISION

SAMUEL KING, MEMORANDUM DECISION & ORDER
N DENYING PETITION FORWRIT OF
Petitioner, HABEAS CORPUS
V. District Judge David Nuffer
ALFRED C. BIGELOW Case N0.2:13-CV-985 DN
Respondent.

Before the Court is Petitioner'siabeascorpus petition. ocket Entry # 4 Having

carefuly reviewedthe parties’pleadings and arguments, tB@®urt concludeshat Petitionelis
not entitled to habeas relieFhe Court therefore denies thdipen. The Court also ages with
Respondent that Petitioneegtrarecord proffers are ineligible for consideration.
I. INTRODUCTION

Together wih Jackie Petitioner kidnaped anassaultedhe victim, whosuffered from
chronic drug addiction, drugelatedpsychosis, and other mental illness&gury convictedof
Petitioner of aggravated assault and kidnapiig a published opinion, the Utah Court of
Appeals affirmed the convictiorgate v. King, 2012 UT App 203283 P.2d 980and the Utah
Supreme Cort denied a writ of certioraritate v. King, 288 P.3d 1045 (Utah 2012)

Petitioner now seeks federal habeas relief.gdistion assertfive ineffectiveassistance
of-counsel claimsfailures to (1) gethe victim’'s mentathealth records to usas excypatory
evidence; (2) consult a mertagalth expert ahd the victim; (3)raise proper objections about

Detective Gordon’s testimony as to her imtew with Jackie; (4)address the exculpatory
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potential of the detectivelying and coercive interview techniqueghwvJackie; and, (5) address
timing and surfacng of, and inconsistencies in, theecond interview transcript of Jackie’s
interview with the detective

Claims one and twavere exhausted by presentatiom the state high court Still,
Petitionerfails to showa basis for habeas relief as to thede:does not showhat the Utah
courts’ merits decisions (1) contradicted or unreasonably applied controllingdUStates
Supreme Court authority, or (2) relied on an unreasonable determination of the facts.

As to claims three, four, and five, he did not metsthemto the state high court, and the
postconviction statute of limitations would now bar him from doing so. Those claims are thus
technically exhausted, but procedurally defaylstibarred from merits review in this Court.

State dstrict-court proceedings.Petitionermoved for access to the victimiecads
from Valley Mental HealthR30-31! He later filedan amended motion seeking haentat
health records from the Storefront and Safe Haven programs as well as rewaiving her
medicatims. R3334. After the State olgicted, Petitionesubmitted another motion fan order
compelling Valley Mental Health tproduce records abothe victim'sdiagnais and treatment
as toprobation for an assault convictioR4347, 5051. The motion also sought information
abaut bank records andpecific medtation prescribed for the victim. R&1. The mdion
alleged that sucimformation was relevant because it regdijdise victim’s] credibility.” Id. The
State objected to thiadditional motion, arguinghe record were privileged and did not hold
evidence favorable to PetitiondR5460. The court sought motariefing and scheduled oral

argument. R64-66; R148:4-8.

! These record numbers refer to the “Bates stamp numbers,” as the recorctified fmerappeaby the state
district court.The numbers were inserted by Respondent.



Three weeks later, Petitionerovedthe court to strike orargument and set the eafor
pretrial conferenceR67-68. Counsl explained that his furtheesearch showetthatthe defense
could not“meet the admissibility requirements regarding the alleged victims [sic] medical and
bank records.” R67; R149:3. The judge granted the motion and held trial. R69, 70-95.

After trial, the jury convicted Petitionascharged. R96-9&etitionertimely appealed

Proceedings in thestate court of appeals.Before filing his opening brfe Petitioner
filed a motion undetJtah Rule of Appellate Procedure 23Br a remand talevelop evidence
supportinghis claims of ineffective assistancéle contendedtrial counsel was ineffective in
failing to obtain an expert witness andlifeg to discover medical recordsRate v. King, No.
20091086, slip op. at 1 (Utah Ct. App. Oct. 21, 201@etitionersubmitted with his motion two
affidavits purportingfacts not fully appearing in the record on appeal” and shgtihe asserted
ineffectiveness.See Utah R. App. P. 23B(b)

The court of appeals held that the motidid not meet the prejudice requirement for a
remand because the informatieaughtwas “cumulative impachment evidence regarding the
victim’s general credibility,” which was “not likely to have resulted in a diffextcome” in
light of the renaining evidence supporting histimony. King, No. 20091086, at 1.

On direct appeal ithe court of appealsetitioner raised foumeffectiveassistance
claims.He arguedhat trial counsel was ineffective (1) “because the failure to obtain a mental
health expert witness prevented counsel from investigating Victim’'s mentalsitings “in
failing to seek dicovery of Victim’'s mental health files”; (3) “for failing to object to testhmo

from Detective about Jackiestatements during her first interview”; (4) and “by not objecting to
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Detectives testimony concerning Jackiegatements during the second interviewcing, 2012
UT App 203 11118, 31, 35, 48. The oo of appeals rejected these claingseid. 158.

Proceedings m Utah Supreme Court. Petitionerpetitioned for writ of certiorari in the
Utah Supreme CourtSee generally Respondent’&xhibit A. Here, heasked the court teeview
his claimsonly asto counsel’'sdecisiongo na seek the mentdiealth recordsnd to not consult
a mentalhealth expert Respondent'Exhibit A a iii-iv. The Utah Supreme Court denied
certiorari. Satev. King, 288 P.3d 1045 (Utah 201@able)

II. ANALYSIS
A. CLAIMS THREE THROUGH FIVE ARE PROCEDURALLY DEFAULTED.

Petitioner saydrial counselshould have objected to allegbdarsay statements (claim
three); trial counsel should have objected admitting some of Jackie’s testimorue to
allegedlycoercive interview tactics @im four; and appellate counsel shld have raised the
trial counsel ineffectivassistance claim otiming of, surfacing of and inconsistencies ithe
second interview transcript of Jackie’s interview with Detective Gofdamm five). Petiioner
did not exhaust these claims because he never presented them to the Utah Sapreragh@r
in his petition for certiorari or in a state pa@smnviction action. And becausestate law would
now bar him from presenting these claims to state cgyitte claims are technically exhausted,
but procedurally defaulted unddre AEDPA and may nosupporthabeas relief.

As stated, astate prisoner must exhauss federal clams in gate court before he may
seekrelief in federal habeas revie®8 U.S.CS. §2254(b)& (c) (2017) see also Duncan v.
Henry, 513 U.S. 364, 3666 (1995)(per curiam);Picard v. Connor, 404 U.S. 270, 275 (1971)

Miranda v. Cooper, 967 F.2d 392, 397 (10th Cir. 1992)
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And apetitioner whose appeal was decided by the Utah Court of Appeals must seek
certiorari review of his federal claims tthe Utah Supreme Coutd exhaust state remedies.
Dulin v. Cook, 957 F.2d 758, 759 (10th Cir. 1992e also Ballinger v. Kerby, 3 F.3d 1371,
1374 (10th Cir. 1993fholding petitioner must eek discrgonary review in state supremeuot
to exhaust

When a petitioner raises claims for the first time in his federal habeas petitidhpbe
claims would be procedurally barred if he returned to state court, theégadmically exhausted,
but procedurally defaulted, cutting défderal merits review.

1. Failure to exhaust stems from omitting claims from petition for certioari.

The Utah Court of Appeals issued a published decisid®etitioneis case.King, 2012
UT App 2. As shown, héhen soughtertiorari review by the Utah Supreme Coiing, 288
P.3d 1045But hedid not ask the Utah Supreme Court to reviewime$fectiveness claisiabout
the detective’s hearsay statemermisercive interview techniquesr appellate neffectiveness
(current claims thredour and five). AlsoPetitionerhas nofiled a state postonvictionaction.

2. Technical exhaustion and procedual default.

Though FRtitioner did notfairly present a federal claim to the highest state court, the
exhaustion requirement & 2254(b) “refers only to remedies still available at the time of the
federal petition.”Engle v. Isaac, 456 U.S. 107, 1226 n28 (1982) Therefore,a “habeas
petitioner who has defaulted his federal claims in state court meets the teapicaiments for
exhaustion”becausé‘there are no state remediasydonger ‘available’ to him."Coleman v.

Thompson, 501 U.S. 722, 732 (1991)
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But if a petitioner no longer has a remedy in state court be€dlisecourt to which the
petitioner would be required to present his claims in order to meet the exhaugtivement
would now find the claims procedurally bad’ the claims are considered exhausted and
procedurally defaulted for purposes of habeas reli€hdtmas v. Gibson, 218 F.3d 1213, 1220
21 (10th Cir. 2000fquotingColeman, 501 U.S. at 735 n)1

Petitioners federal claims are defaulted from federal merits review because state law
would now bar merits review in state cowmder state procedural rules. The Utah Post
Conviction Remedies Act (PCRA) “establishes the sole remedy for any pensochallenges a
conviction or sentenctor a criminal offense and who has exhausted all other legal resnedie
including a direct appeallUtah Code Ann. § 788-102(1) (2016)But the right to seek remedy
underPCRA is not unlintied: a statute of limitations bars relief after one year frohewa cause
of action accruessee id. 8 78B-9-107.Claims three, four, and fivare now barred by the PCRA
statute of limitations because morertltme year has elapsed since the claotsuel.

And PCRA bars claims that werer could have been but were nrpresented on appeal.
Seeid. 8 78B-9-106.Petitionerraised curret claims three and foun appeal in the Utah Court
of Appeals, where they were disposed of on the mé&atsKing, 2012 UT App 20394 35-57.

He would thus be barred frogetting a second shot at those claima post-conviction petition.

PCRASs statute of limitations and procedural baouwid preclude reef for claims three,
four, and five In no event may Petitionemow present them to the Utah Supreme Court for
merits review. Thus,thoseclaims are now technically exhaustaad procedurally defaulted for

federal habegsurposes.See Thomas, 218 F.3d at 1220-21
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3. No exception to the procedur&default rule.

This Court “may not consider issues raised in a habeas petition ‘that have beerdlefault
in state court on an independent and adequate procedural ground[] unless the petitioner can
demonstrate cause and prejudice or a fundamental megEaof justice.””Thomas, 218 F.3d at
1221 (alteration in original{quotingEnglish v. Cody, 146 F.3d 1257, 1259 (10th Cir. 1998)

Petitioner’s proedural default may be excused oifljxe shows" cause for the default
and actual prejudice as a result of the alleged violation of federal law, ondeate that failure
to consider the claims will result in a fundamental miscarriage of justioelin v. Cook, 957
F.2d 758, 760 (10th Cir. 1994Quoting Coleman, 501 U.S. at 75) To meet the “cause”
standard, Btitioner must showhat anobjective factor external tthe defense kept him from
complying with state procedural ruleddaes v. Thomas, 46 F.3d 979, 987 (1B Cir. 1995)
(citing McCleskey v. Zant, 499 U.S. 467, 4994 (1991). To establish prejudice steming from
procedural default, a habeas petitioner bears “the burden of showtngerely that the errors at
his trial constituted @ossibility of prejudice, but that they worked to his actual and substantial
disadvantage, infecting his entire trial kvérrors of constitutional dimensieh United Sates v.
Frady, 456 U.S. 152, 170 (198@mphasis in original)

Pettioner has not acknowledgetie procedural problems with his claims, so hediss
not offered any reasoto excuse them. Because he falshowcause for his procedural default,
this Court need not consider the defaulted isshiaes, 46 F.3d at 987Seele v. Young, 11 F.3d
1518, 1522 n.7 (10th Cir. 1993)

The fundamentamiscarriageof-justice exception applies only when a constitutional

violation probably has resulted in tkaminal conviction of or actually innocent Herrera v.
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Callins, 506 U.S. 390, 404 (1993yVatson v. New Mexico, 45 F.3d 385, 387.2 (1&h Cir.
1995) Petitionerhas notasserted, let alonrghown,that a constitutional violation caused him to
be convicted of a crime &l he did nbocommit.

Petitioneralleges no cause or prejudice for failtmgproperly raise his dias in the Utah
Supreme CourfNor does he allege that failure to consider his claims will result in arfuenial
miscarriage of justicelhis Court theefore denieshese claims as procedurally defaulted.

B. MERITS REVIEW
1. Standard of Review

The standard of review to be applied in federal habeas cases is found in § 2254, of the
Antiterrorism and Effective Death Penalty Act of8(AEDPA), under whiclthis habeas
petition is filed. It states:

(d) An application for a writ of habeas corpus on behalf of a person
in custody pursuant to the judgment of a State court shall not be
granted with respect to any claim that was adjudicaietthe
merits in State court proceedings unless the adjudication of the
claim--
(1) resulted in a decision that was contrary to, or involved an
unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the Unitedes; or
(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the
State court proceeding.
28 U.S.C.S. § 2254(d) (2@1 "Subsection (d)(1) governs claims of legal error while subsection
(d)(2) governs claims of factual erroHbuse v Hatch, 527 F.3d 1010, 1015 (10th Cir. 2008)
The Court's inquiry centers on whether the Utah courts’ rejection of Petiicfeems

"was contrary to, or involved an unreasonable application of, clearly establistexdlFaw."28

U.S.C.S. § 2254(d)(2) (2017 his "'highly deferential standardCullen v. Pinholster, 563 U.S.
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170, 181 (2011jcitations omitted)see also Littlgjohn v. Trammell, 704 F.3d 817, 824 (10th Cir.
2013) is "difficult to meet," because the purpose of AEDPA is to ensure that fedbeds
relief functions as a "guard against extreme malfunctions in the state crimtica gystems,"
and not as a means of error correcti@réenev. Fisher, 132 S. Ct. 38, 43-44 (201(quoting
Harrington v. Richter, 562 U.S.86, 102-0@011) (quotinglackson v. Virginia, 443 U.S. 307,
332 n.5 (1979]Stevens, J., concurring in judgment))). The Court maylaettrmine whether the
court of appeals’ or supreme court's decision was correct or whether thisT@yurave reached
a different outcomesee Lockyer v. Andrade, 538 U.S. 63, 75-76 (2003)The role of federal
habeas proceedings, while important in assuring that constitutional riglissameed, is
secondary and limitedBarefoot v. Estelle, 463 U.S. 880, 887 (1983And, "[t]he petitioner
carries the burden of proofCullen, 563 U.S. at 181
UnderCarey v. Musladin, 549 U.S. 70 (2006}he first step is determining whether

clearly established federalw exists relevant to Petitioner's clairsuse, 527 F.3d at 1017-18
see also Littlgiohn, 704 F.3d at 8250nly after answering yes to that "threshold question” may
the Qurt go on to "ask whether the statairt decision is eithezontrary to or an unreasonable
application of such lawlt. at 1018

[Cllearly established [federal] law consistsSupreme Court

holdings in cases where the facts are at least closkelied or

similar to the cassub judice. Although the legal rule at issue need

not have had its genesis in the closellated or similar factual

context, the Supreme Court must baxpressly extended the legal

rule to that context.
Id. at 1016. Further, "in ascertaining the contours of clearly established lawystéook to the

'holdings as opposed to the dicta, of [the Supreme] Court's decisions as of the time of the

relevant gate-court decision.Littlgjohn, 704 F.3d at 82fquotingYarborough v. Alvarado, 541
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U.S. 652, 660-61 (2004&mphasis addedalteration in original)citations omitted))And, in
deciding whether relevant clearly established faldaw exists, this Court is westricted by the
state court's analysiSee Bell v. Cone, 543 U.S. 447, 455 (2008 F]ederal courts are not free
to presume that a state court did not comply with constitutional dictates on theflvasising
more than a lack of citation."Mitchell v. Esparza, 540 U.S. 12, 16 (2003)[A] state court need
not even be aware of our precedents, 'so long as neither the reasoning nor thethesstats-
court decision contradicts them.™) (citation oweut}.

If that threshold is overcome, this Court may grant habeas relief only when the state cour
has "unreasonably applied the governing legal principle to the facts of tienpes case.”
Walker v. Gibson, 228 F.3d 1217, 1225 (10th Cir. 20@6iting Williams v. Taylor, 529 U.S.
362, 412-13 (2000) This deferential standard does not let a federal habeas court issue a writ
merely because it determines on its own that the-statg decision erroneolysapplied clearly
establishedederal lawSee id. ""Rather that application must also be unreasonalde(tjuoting
Williams, 529 U.S. at 41)1Indeed, "arunreasonable application of federal law is different from
anincorrect application of federal law.Harrington, 562 U.S. at 10{emphasis in original)
(quotingWilliams, 529 U.S. at 410

This highly demanding standard wasant to pose a sizable barrier to habeas petifoner
Id. at 102. Section 2254(d) "stops short of imposing a completerbéederal court relitigation
of claims already rejected in state proceedingk.lt maintains power to issue the writ when no
possibility exists that "faiminded jurists could disagree that the state court's decision conflicts
with th[e Supreme] Coud precedentdt goes no father."ld. To prevail in federal court, "a state

prisoner must show that the state court's ruling on the claim being presentdetah deurt was

1C
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so lacking in justification that there was an error well understood and comprehenzlisting e
law beyond any possibility for fairminded disagreemdut.at 103. Against this backdroihis
Court now applies the standardrefiiew to this case.
2. Applying Standard of Review
a. Clearly Established Federal Law
Absent Supreme Court pretant, “a federal habeas court need not assess whether a state
court’s decision was ‘contrary to’ or involved an ‘unreasonable application’ of auchHouse,
527 F.3d atl017 Even federal circuit opinions do not clearly establish federal law under
AEDPA. See Renico v. Lett, 559 U.S. 766, 778010)(holding circuit court erred by relying on
own precedent to decidehether &€deral law was clearly establisheBgrly v. Packer, 537 U.S.
3, 10 (2002)stating circuit court decisions “are off the table as far as § 2254(d)¢srod”).
Remembering that remv is tightly restrictd byfederal habeas standarttss Court
observes that the Utah Court of Appeals selected the correct governing legplgovitt
which to analyze the ineffectiv@ssistancef-counsel issueKing, 2012 UT App 103at 1 13
15 (citingStrickland v. Washington, 466 U.S. 668, 684-86 (1984t is the familiar twepronged
standard ofstrickland v. Washington, 466 U.S. at 668(1) deficient performance by counsel,
measued by a standard of "reasonableness under prevailing professional norms2) and, (
prejudice to the defense caused by counsel's deficient perforrthrat€e8788. The prejudice
element requires a showing that errors were so grave as to rob the petitioner pfacéading,
with a reliable, just resultd. As the standard of revievequies the Court now analyzes whether

the Utah Supreme Court's applicatiorSoickland wasunreasonable.
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b. Application of Clearly Established Law Contrary or Unreasonable?

To obtainhabeas relief, then, Petitionaustshow that the state court (1) contradicted or
unreasonably applied “clearly established Federal law, as determined by teen&ufourt of
the United States,” or (2) based its decision “on an unreasonable determination cfshe fa
light of the evidenc@resented in the State court proceedi@®U.S.CS § 2254(d) (2017)He
mustalsoshow that the state court’s disposition “was so lacking in justification that tlesramn
error well uneérstood and comprehended in existing law beyond any posstbilifgairminded
disagreement."Harrington, 562 U.S. at Q3. Federal habeas religé rejected“so long as
‘fairminded jurists could disagree’ on the correctness of the state coecisiah.”Id. at 102
(citation omitted) He mustfurthershow that the Supreme Court had clearly answered the federal
guestion at issue contrary to the way the Utah court\Wlicght v. Van Patten, 552 U.S. 120,
12426 (2008) This standard is intentionally “difficult to meet” and “stops short of imposing a
complete bar on federal court relitigation of claimeeady ejected in state proceedings.”
Harrington, 562 U.S.at 102 It is “exquisitely deferential.Black v. Workman, 682 F.3d 880,
891 (10th Cir. 2012)

To succeed on appeial state court, Petitiondrad to prove that counsel spresentation
was loth deficient and prejudiciabee Srickland, 466 U.S. at687-88, 690,695 Regarding
deficient peformance Petitionerhad to prove that specific acts or omissions fell below an
objective standard of reasonablendsisat 68788, 690.

Citing Strickland in its analysisthe state court noted the deference owed to trial counsel
when it stated that “trial counsel’'s performance is presumed to be part ofina $rial

strategy..within the wide range of reamable profesional assistance&ing, 2012 Utah App.
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203,11 14 (quotations and citation omitte@mission in original) Thus, the court stated it “will
assume trial counsel acted effectively if a rational basis for counsel's parfoencan be
articulated.”ld. (quaations and citation omittedAnd finally, the “benchmark for judging any
claim of ineffectiveness must be whether counsel’'s conduct so undermined the proper
functioning of the adversarial process that the trial cannot be relied on as having gr@glute
result’” 1d. 15 (quotingStrickland, 466 U.S. a686). Defense counsel is “entitled to formulate a
strategy that was reasonable at the time and to balance limited resources in @hoeffeative

trial tactics and strategiegdarrington, 562 U.S. at 107

Under this standard, the state court held tRatitioner had not shownneffective
assistance of trial counséling, 2012 Utah App. 203]58 Because standagdinder*Srickland
and 82254(d) are both ‘highly deferential federal review of ineffectivassistance claims must
be “doubly’ so.” Harrington, 562 U.S. at 10%citatiors omitted). The questiorhereis not
whether counsel’s actions wereasonablethat was the question for the state court. The
guestionfor this Courtis “whether there is anyeasonable argumerhat counsel satisfied
Strickland’s deferential standard.ld.

A statecourt decision is “contrary to” clearly established federal law if it appliesea ru
contradicting aSupreme Courtholding or reaches a result different from Supreme Court
precedent on “materially indistinguishable” fadgice v. Vincent, 538 U.S. 634, 64(02003)

“A legal principle is ‘clearly established:only when it is embodied in a holding of [thaited
States Supreme Court]Thaler v. Haynes, 559 U.S. 43, 472010) For this purpose, Supreme
Court holdings “must be construed narrowly and consist only of something akinpoirdn

holdings.”House v. Hatch, 527 F.3d 1010, 1015 (10th Cir. 2008)
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With this “exquisitely deferential” standard in mind, this Courtidgmabeas relief.
Petitioner may not receive dbeas relief on any of his claims becatssde from having
defaulted sevat of his claims in state cowhe does not acknowledge, let alone overcamme,
double deference owed tetate court’s merits decision.

i. Claim One —Failure to obtain victim’s mental-health records
* Deficient Performance?

Petitionerfirst challengedtrial counsel’s effectivenedsr not seeking discovery dhe
victim’s mental health records, arguing that he was entitled to the records becausexibiey
and contain extrinsievidence of disordérsaffectingthe victim’s credibility and*her ability to
accurately process everitsd. { 31. The court of appeals recognizéte “stringent” test to
obtain such materials and defense counsel's explanation that he had invettigdded before
concludinghe was “unable to meet the admissibility requiremeéiitdd. Y 32-33 (citation
omitted).On this record, the court of appeals held that defense counsel’s efforts amehddidis
not amount to deficient performandd. I 33.

The court also heldhat, even assuming deficient performan®etitioner did not
establish prejudicdd. { 34.The panel noted that the mentedalth informatiorwas ‘cumulative
of the evidence presented to the jury abW¥idtim’s total disability due to mental illness,
including concerns likéher “long-term abuse of methamphetamine, dmgduced psychosis,
alcohol abuse, and use of drugs and alcohol on the day of the incident, and the testimony from
other witnesses of her prior episodes and tendende tmcoherent when abusing drugs and

alcohol” Id. “The jury also heard that Victinecame so confused while at the park that she
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mistakenly believed that her mother wBesad.This direct ®idence of \ictim’s delusional lapses
would be enhanced little by professional diagnddes.

This claim is exhaustednd not procedurally defaulted@ecause the court of appeals
rejected his claim on its meritssee id. 111823, this Court’s review must be doubly deferential
under AEDPA's strict frameworkPettioner has not ovemmme the double deference owed
counsel’s reasong and fails to show that the court of appeals’ ruling violated controkicgrél
law ondeficient performance.

The record shows faminded jurists could agree with the Utah Court of Appdadd
trial counsel’s decision fell within the strong puegption of objectively reasonable performance.
Declining to file afutile motion does not fall outside the wide range of reasonable professional
assistanceSee Coley v. Bagley, 706 F.3d 741, 752 (6th Cir. 20013*Omitting meritless
arguments is neither professionally unreasonable nor prejudicial.”).

Counsel plainly investigatedbtaining these recds. He filed a motionto get them an
amended motion, and a response to the State’s objections. R30, 3351. And he did not
merely drop the ball when he abandoned the discovery motion. Instead, he withdneotitime
after concluding that he wd not win. The record shows the court of appeals was not
unreasonable in determining his conclusion was well-considered and objectassipable.

At argument on counsel’s motiomet trial courtwas skepticabf Petitionels discovery
request.The court noted thathough itwould deferfinal ruling until after Valley Mental
Healths responsegit believedthe State’s objection to beéxy compelling at this pointR48:4.

Before thetrial court could issue its ultimatruling, counsel movewb strike the heang,

assertinghat after “researching the law and applying the specific facts in this case,” he delieve
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that the defense could noteet the admssibility requirements fothe alleged victiris medcal
and bank records, as outlined $igtute andcase lawand that all the law was against me. So |
conceded that point.” R149:3.

On the law available to trial counsel, fanmnded jurists coulégain agreevith the Utah
Court of Appealsthat he reasonably assessed chancessinfid. Utah Rule of Evidence 506
creates a [wilege for information“communicated in confidence . . . for the purpose of
diaghosing or treating” a patientUtah R. Evid. 506(b)Rule 506(d)(1) allows an exception
where the “physical, mental, or emotional condition of the patief an element of any claim
or defense.”

In Sate v. Blake, the Utah SupremeCourt explainedthat the therapigpatient privilege
“reflect[s] good policy choices™ by “fostering candor in important relationships rfoyngsing
protectionof confidential disclosures.’2002 UT 113,118, 63 P.3d Ffuoting Utah R. Evid.
501adv. cmte. notes). The court then held tidiile rule 506allows discovery of “exculpatory
evidence... which would be favorablé to a defense, that was a “stringent test” that would
require “some type of extrinsic indication that the evidence within thede@&xists and will, in
fact, be exculpatory.’1d. § 19(citation omitted) The court then noted that in light of thgdod
policy choice¥§’ reflected in the privilege itself, the “difficty in meeting” the exception “is
deliberate.”1d. 1118, 19(citationomitted)

In a footnote, théBlake court referred tothe specific question at issue here: whether a
defendant cdd obtain such record® “impeach[] the victim’s éstimony.”1d. 19 n2. While
the court did not directly rule on that question, it did note the unlikeliHtmat impeachment

evidence qualifies as an element of a claim or deferise.”

16


https://www.westlaw.com/Document/NFA63F2A08F8811DBAEB0F162C0EFAF87/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NFA63F2A08F8811DBAEB0F162C0EFAF87/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I84310168f53b11d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I84310168f53b11d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I84310168f53b11d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I84310168f53b11d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0

Then in Sate v. Gonzales, the court seemed to hold that requesting such records for
impeachment purposes wouldt satisfy the exceptiorRO05UT 72, 43 Specifically, the court
held that when a defendant “wishes to use [the victim’s] mental health recordpdach her
credibility as a witness,” that would “not actually” be “an element of his defense” as
contemplated by the exceptidd. Thus, undefGonzales, the kind ofrecordsPetitionersays trial
counsel should have pursued would remain privileged and not discoverable.

Finally, although the supreme court had not yet rubedWorthen at the time of
Petitioners trial, the court of appealsad issued its opinion iorthen earlier that yearState v.
Worthen, 2008 UT App 23There, the court of appeaksviewedthe supreme court’s decisions in
Cardall, Blake and Gonzales. See generally Worthen, 2008 UT App 2399 14-18.The court of
appealsthen distinguishedsonzales by drawing a line between tfapy records that would
constitute “general imgachment evidence,” and thabat might provideevidence of a specific
motive.ld. §19.Specifically,the court of appealsllowed the defend in that case to obtain the
victim’s records precisely because the defendant we Seeking general impeachment
evidence to bolster a bald assertion that he did not commit the crime, nor [was] Img seeki
evidence that would broadly und@ne” the victim’s credibility.ld. Instead, the defendant’s
request was only permissible und@nzales because the request was “directed toward revealing
possible biases, prejudices, or ulterior motiokthe witness as they may relate directly to issues
or persoalities in the case at handd. (quotations and citation omitted).

Petitionerdid not show the state couttsat his trial consel could have met that burden.
He has not shown that trial counsel could establish that the records would gfatthg victim

said anything to her rehiibation counselors that would have revealed a specific prag,dice,
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or ulterior motive Rather, his claimwasthe exact claim that had been rejecte@amzales, and
Worthen--that these records could somehow be used to support his “bald assertion that he did not
commit the crime,” as ®ll as “broadly undermine” the victimtzedibility.

In his 23B motion, for example, he contenddtht ewdence of the victim’smental
condition would (1) support his claim that he “did not assault or kidnap, leerd (2) hurt her
credibility, showing that she “was influenced or impaired in her perceptionsiggéom mental
heath conditions.” Defendant’s 23B memo. at pp. 37-38 (Respondexitibit D).

The Utah Court of Appeals was not unreasonable in determining that counsel also
reasonably chose to abdon the discovery effort as he could present enotigtr evidence
showing the victing psychoses and perception and mendeficienciesincluding herown
admissions on the standnd that strategy did not depend on wasted efforts chasing after
unobtainable records. Counsel may fofen strategy that was reasonable at the time and to
balance limited resources in accord with effectival tactics and strategiesHarrington, 562
U.S. at 107

In short, counseéks assessment of the law, as it existed at that time, naasjust
reasonable, butorrect.UnderGonzales and Worthen, Petitionerwas not entitled to the victim’s
records. Counsekasonably chose not parsist with this futile motionConsequentlythe state
court of appeals determination that thecounsel performed reasonablyas itself not
unreasonable and must be respedttedhisCourt.

* Prejudice?
Neither was lie court of appeals’ prejudice determinationreasonable. Counsel

presented the jury evidencetbt victim’s“total disability due to mental iliness, lofgrm abuse
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of methamphetamine, drigduced psychosis, alcohol abuse, and use of drugs and alcohol on
the day of the incident, and the testimony from other witnesses of her prior episades a
tendency to be incoherent when abusing drugs and alcdiog; 2012 UT App 2039 34.

“The jury also heard that Victim became so confused while at the park that sheemistak
believed that her mother was dedthis direct evidence of Victihns delusional lapses would be
enhanced little by professional diagnosdsl.”Petitionerargues only that the court of appeals
improperly weighed the totality of this evidendBut Petitioner's-or even this Court's
disagreement is not enoudpetitionermust prove that no fairminded jurist could agnde. has

not and cannot show thath@ factthat the court of appeals viewed the potentialdiejudice
differently than Petitionedid proves neither that counsel's performance prejudiced him nor that
the court of appeals unreasonably app8&cdckliand.

And the reason for this is that themas never any question that the victimd been
treated for these conditiongt trial, she openly acknowledged that she had suffered from
depression, mhtinduced psychosis, and PTSD. R158;52. She openly acknowledged that
she taken Zoloft andrazadone. R152:68he openly acknowledgedathshe had used illegal
drugs. R152:14And she openly acknowledged that she had been treated at the Safe Haven clinic
for these coditions. R152:56. Despitall this evidence, hower, the jury still believed the
victim and convictedPetitioner.He has not shown that these records would have revealed
anything that the jury did not already know, nor vebtiie records have resolvead@ntroversy.

The records could have sed/only to further embarrass the victitout wouldnot give any
additional or substantively different reason to disbelieve hbus, Petitionerdid not show

prejudice,and the court of appeals’ decision wed unreasonable on this record.
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ii. Claim Two -- Declining to call amental-health expert

Petitiorer next challengg, as he did in state couttial counsel’s effectieness for not
calling a mentaheath expert to opinebout the victim’snental health ahthe effects of drug
use. This claim is exhausted and n@rocedurally defaulted. Because theudoof appeals
rejected iton its merits,see King, 2012 UT App 20399 18-23, this Court’s review mudie
doubly deferential undeXEDPA'’s strict framework.

* Deficient Performance?

Whenhe made this clainm state courtPetitionercited “numerous authoritative sources”
describing “the impact of methamphetamine on the brain, including its effacijasdgment,
learning, memory, emotions, and cognitive ability,” which “can leddspchoss, ” particularly
when combined with mental iliness or other substaride§19.He argued thaexperttestimony
was neededl) to estabsh how combininghe victim’s mental illnesses ansubstance abuse
would impair her cognitive paoesses, and (2) to correct the victimlaim that her conditions
did not affect her and that she washer when the crimes occurregee id. § 2Q He relied
primarily on Utah Ruleof Evidence702 andSate v. Clopten, a Utah Supreme Court opinion
addressing when a defendant is entitled to expert testimony explaining thentntheficiencies
in eyewitness identificationsSee id. (citing 2009 UT 84.

But the court of appeals explained that, unlikedbenterintuitivelimitations inherent in
eyewitness identification testimongpunselherehad no needto disabuse jurors of the notion
that there is no exacerbating effect when mental illness anegdomgdrug abuse are combined.”

Id. 123.“While expert testimony might have been helpful ifevéid, we are unwilling to require
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that in every case where a key witness suffers from both addiction and mental sicles
testimony must be offeredlt]. The courtthus concluded couniséid not perform deficientlyl.d.
* Prejudice?

The state court also held that counsel’s performance did not prejudice Petliecerse
even if counsel hadfiered the expert testimony &sue that “testimony would have been
primarily cumulativeof other impeachment evidencdd. 124. In support, the court recited
extensive and multifaceted tesony the jury heard abouhe victim’s history of drug abuse,
mental illness, and sometimes casual relationship with re&dityf{ 25-29 It noted that the
“lack of an expert did not prevent trial counsel from citilag Victim’s credibility vigorously
both in crosseexaminationand during closing argumentd. § 3Q Thus, the court was “simply
not persuaded that expert testimony on the likely effects oftenmg drug abuse would have
provided more compelling evidenceéd.

A fair-minded jurist couldagree wth the state courtCounsel’'s decision not to offer
expert testimony was mda after researchinpe victim’s mentahealth recordsdiscoverability
(see Respondent’sExhibit C, Affidavit of Manny Garcig)and was followed by counsel's
successful efforts to place the necessary informdgfare the jury in other way3he decision
was reasonable because it gave the jury the necessary atilmnmfocusing attention on the
victim and undermining her credibility, while mmizing the fact thiaboth Petitioner and Jackie
were substance abusers as well and may suffer the same sorisf problems.R151:93-94,
112; R152:49, 130.

Counsel’s “strategic choices made after thorough investigation of laiaatsdrelevant

to plausible options are virtually unchallengeabl8rickland, 466 U.S. at 690Here trial
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counsek affidavit makes it plain thahe made “a reasonable decision” that a “particular
investigation[]” intothis issue was “unnecessaryd. at 691 Specifically, counsel explained
that during his pretrial “investigation,” he learned dfe victim's “mental illnesses and
methamphetaminmduced psychoses,” as wak her illegal drug uséarcia Affidavit at 1R-

5. He also foundhat the victim had gottea $26,000 8cial Security payment “due to her mental
illnesses and psychoses,” and that she had “sthofack cocaine and drank alcohol”tbe day

of the crimesGarcia Affidavit at f4-6. Gunsel did not consult with an expert on these issues
because his “strategy at trial” was to address timehis crossexamination of the victimGarcia
Affidavit at 1 10.

The record bears out counsel's recitationhid strategy.The jury heardextensive
testimony about the victim'drug and mentahealth issuesd-or example, the jury heard witness
testimony, sayinghatthe victimoften “says things that just donitake any sense” when she is
using alcohol or drugs, that she is “crazy,” that she uses coaathdéeroin, and that she has
“mental illnesses.” R151:128, 95The jury also heard witness testimony that the vidtizal
been “drinking” and doing drugs on Sember 25, and that she was “tweaking” by the time they
reached the apartment. R151:128, 143.

The jury also heard s&mony from Diana Miller, the victim'driend and forner
employer, confirming that the victihad “mental problems,as well as thathe somatimes
smokes crack cocainR151:197, 200.

Notably,this testimony was undisputdddeed, he jury heard testimony from the victim
herself acknowledging that she had been diagnosed with PTSD in 2001, with depression a f

years after that, andith a methinduced psychosis in 2005, as well as that she smoked crack and
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drank vodka before being abded by Petitioner and Jackios the day of the crimedR152:5-6,

15, 5257, 77#78. And the jury heard that the victimjgroblems were severe enough that she
received a $26,0080cial Securitydisabiity payment. R152:-B, 10. Thus, defense counsel did
not neechn expert to testify about the victimisdisputed drug and mental health problems.

The record suggests anothreason why trial counsel could have chosen to not call an
expert on this issudt may have undermined his own client’s credibilityhe illegaldrug use
was not confined to the victimhé record showed th&tettioner was a drug abuser too. The
victim testified that Petitionesmokedcrack cocaine during their relatiship, and that theyad
used some of her Social Security money to tiagck together. R152:4®etitioneradmitted to
Detective Gordon that he had smoked crack cocairtbeoday of the crimgesand Jackigestified
that e had alsdeen drinking vodka that evening. R151:93-94, 112; 152: 130.

The sentencingroceeding recorturther detailsPetitioner’s drug issuelt showsthathe
hada “major problem’with drug abuse. R153:8le admittedhe had “used marijuana, LSD and
cocaire” in the past, and he sharéidht cocaine was higlrug of choice.” R125:6According to
the PSI investigator, Petition&nas used cocaine for years and wousstbbe described as an
addict.” R125:6.

Petitioner argues that trial counsel was congionally obliged to present expert
testimony about the effects of this very behavior on a person’s cognitivieeabiimong other
things, Petitioner asseytas he did in state couthat counsel should have presented expert
testimony that “cocainebaise” can have “lontpsting and sometimes permanent effects on the
brain,” and that suchffects include altering person’s perception of, ability to recall, and ability

to recount eventefendant’s 23B memo., @ 18.Petitioner also ured in state @urt, and his
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claim here seems to follow suthat counsel should have presented expert testimony showing
that “cocaine used in large amounts or over a significant period of time cans@® antense
high, restlessness, irritability, anxiousness, verteyad paranoia,” as well as“iss of touch

with reality.” Defendant’s 23B memo., at pp. 19-20.

But if counsel had presentéahtexpert testimony at triathe State would have been able
to use it toattack Petitioner too Specifically, the State would have been able to argue that
because Petitionas a cocaine addict who had smoked crack on September 25, he too would
have been more likely to engage in paranoid, delusional behék®rdeciding that his
girlfriend was “disrespecting” him by givinger money to other pple, as well as by then
kidnaping andducttaping her, and demanding that she turn over her disability money to him.

Objectively reasonable counsel could choose to fomg@eneralized, expebased
approach thatnay have implicatechis own client, and opt, as Petitioneceunseldid, for a
narrower “strategy”hat focused exclusively on the victimparticular problems. To that end,
counselreasonablyelied on witnesses who knew her, and who knew about her own particular
strugges And because that approach called the victingiedibility into question without
simultaneously implicating Petitiondt was not just a reasonable altd¢ivato expert testimony,
it seemsthe superior optionCullen, 131 S.Ct. at 14090 (recognizing counsel can reasonably
forgo expert testimonghatcan open door to further aggravating evidence against defendant).

A fair-minded jurist ould likewiseagree with thestatecourt’s prejudice decisiorit was
not unreasonable in recognizitigatexpert testimony woultdave ben“primarily cumulative of
other impeachment evidence” already before the Kinyg, 2012 UT App 2031 24. The court

of appeals marshaled the “extensive eviderioa@h the trial about the victim’s addictions and
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their effecton her aglescribed by others who knemd interacted with held. 125-27 58.The
panel also fully explained defense counsel’s “vigorous” and “forcefs¢ ofevidence against
the victimin both crossexamination and closingd. 11 24-3Q The opinion’s description of the
evidenceand arguments amply showsat the expert’s testimony is not reasonably likely to have
“altered the entire evidentiary picture,” as Petitiorssimed, because the jury had plenty of
information before it with which to evaluate th#ect of the victim’smental illness and long
term substance abuea her ability to accurately perceive and reclt 125-3Q 46.

And Petitioner'sproposed expert would have been expressly prohibited from testifying
regarding her “truthfulness on a particutascasion.”Sate v. Rimmasch, 775 P.2d 388, 391
(Utah 1989) Thus, while he could have theoretically said that her ability to perceive evasts w
impaired, he could not have said that she was lgmgistakenvhenshe told her story to police.
Id. Petitioner’sclaim fails for this reason alonbecause the jury would still have been justified
in believing the victimdespite any expert testimany

Further, expert testimony about the victingggnitive impairments would not have tipped
the scales for PetitioneiThe record actually shows that the core details of her story were
corroborated by a varigbof other witnesses at trialhose corroborated dgls includevictim’s
claim that her relationshigvith Petitionerwas abusiveon the day of the crimed$etitioner and
Jackietook her to his apartment; Petitiortereatened to kill her unless she gave him her money;
and,before falling asleep, Pabne told Jackigo bind the victim’swrists and ankles wittape.

For exampleDiana Miller corroborated the victim'accountthat Petitionerhad been
abusive. Miller told the jury that shehad personally seebruises fromprior times when

Petitionerstrudk the victim R151:192, 202Miller also confirmed that Petitioner's abuse had
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begun when the victimeceived her $26,000ayment, as well as that Petitiorfexd repeatedly
tried to get the victinto give him all her moneyrR151:193-95.

Though Jackie’'stestimony differed from the victim/sthe two agreedn important
points: JAckie confirmé that Petitioner was upset th#te victim got a new boyfriend.
R151:105She confirmed that the victilmad been “scared” to go to Petitioneajsartment onhe
dayof the crimesvithout someone else coming along. R151:8le onfirmed that once there,
Petitioner was “mad” at the victirand threatenetb burn her with a cigarett&151:117.She
confirmed that Petitionesaid “that bich likes © run,” andPetitionerhad also said that the
victim might “wander off in the night.” R151:118. And she confirmed thatcimplied with
Petitioner’sdirection to bindhe victim’swrists and ankles with duct tape. R151:119.

Moreover, Detective Gordon dtffied that when shepoke toJackie shortly after the
incident, Jackie said that Petitioneas “f-ing with the bitch” and “scaring her” at the apartment
that night. R152:126Jackie alsdold the detective that Petitionaranted the itim’s money,
Petitioner‘wanted her hrt” because she was givimgoney to other peoplend Jackie thought
that Petitioner would have killed the victiimat night if Jackidad not been there. R152:134-36.

The two officers who testéd specifically confirmed the victim’saccount of her
condifon that night. Officer Folau saithe victim was notonly crying, butseemed “scared.”
R151:59.And Detective Gordon said that the victseemedterrified” and “shell shocked.”
R152:114.

Significantly, the detectivalso testified that the victirdid not seem crazy when the two
spoke afew hours after the incidenficcording to the detective, the victimas “tracking and

following appropriately” during the conversation, and gave answers that were batistnt”
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and “generally coherent.” R152:1-2P. While the etectivewas aware of the victim'$mental
health issues,” the detectided not think that those issues were impairing her as sloaimesd
the night's events. R152:121-22.

And again,the jury apparently believed the victieven though it &éard extensive
testimony abouher particular problems. For the same reasons counsel could reasonably forgo
expert testimony about how drug abuse and mental illness affects a persatyscaperceive
and retell events, adding it to the evidentiary picture would not have tipgedrédibility
balance in Petitionertavor. It would have addedsttie to the evidence about the victinability
to perceive and recite evenBut it would have added testimony the jury did not hear that the
same impamentsmay have affected Petitionet®ehavior and made him more likely to have
been aggressive, paranoid, and violent on the day of the crimes.

In short, even if defense counsel had cadedexpert to testify that the victimissues
impaired her cognitive dliies--and even if that testimony had not simultaneously convinced the
jury that Petitioner'soswn drug issues made it more likely that he couldehastually committed
this crime-there is still no reasonable probability that the testimony would havdegsn a
more favorable result. And the reason for this is twofBldst, this jury already heard that the
victim was a “crazy” drug user, biit decidedto convict Petitioner anyway. And second, the
victim’s story wasalsocorroborated by a varietyf other withesse®etitionertherefore did not
show that counsel’s strategic decision to forgo expert testimony prejudioed hi

The court of appeals’s opinion shows that the panel thoroughly reviewed the evidence

and reslved the issue contrary to Peatiter. His disagreement with the court’s evaluation does
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not establish either that counsel fell below minimum professional standardst thretlcaurt of
appeals contradicted or unreasonably applied controlling federal law.

C. Merits-Review Simmary

The courtof appeals’ruling is entitled to*deference and latitudein addition to that
already “inoperation when the case involves review undei&thekland standard,Harrington,
562 U.S. at 101(quotations and citation omitted), which is itsalhighly deferential standard.
See id. at 788.The state court, in fairly characterizing the evidence ag&testionerand
evaluding trial counsel's performance in the face of that evidedicenot unreasonably apply
the principles announced @&rickland or any other United States Supreme Court precedent.
Petitioner cannot establish that the state court's determination was acpnto, or an
unreasonable application of, clearly established Federal law.

Nor wasthe statecourts conclusion®an unreasonable determination of the facts in light
of the evidence presented in the state court proceéd2®yU.S.CS. 8 2254 (d)(2) (2017).
Under 82254(e)(1) “a determination of a factual issue made by a State court shall begatesum
to be correct,” and the petitioner “shall have the burden of rebutting the presumption o
correctness by clear andrvincing evidence.l'd. § 2254(e)(1)Petitionerhas not done so.

lll. PETITIONER'S EXTRA-RECORD PROFFERSNOT CONSIDERED
Respondenbbjecs to Petitioner'sextra-record proffers of evidencand ask this Court

to exclude those proffers from consideratiddog¢ket Entry # 1§ For the reasons articulated

below, the Court sustains the objection and does not consider Petitextestsecord proffers.
Petitioner’'s response contains about elevpagesof proffered testimony from him

recounting his own version of the offensejestigation, andrial. (Docket Entry # 1 Some of
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his analysis also appears tontain norrecord proffers.(See, e.g., id.) (asserting Péioner
asked “trial counsel (Manny d&cia) to investigate [victim’'sinentad status and drug abuse”).
Petitioner does not cite any record supporting his proties most of it appears to bewe
evidence not alreadin the state record. dhe of this evidece maythus be used to support
Petitioner’'shabeas claims.

The Supeme Court has held that reviemder § 254(d)(1)“is limited to the record that
was before the state court that adpadied the claim on the meritsCullen, 563 U.S. at 180
“Section 2254(d)(1) refers, ithe past tense, to a stateurt adjudication that ‘resulted in” a
decision that was contrary,tor ‘involved’ an unreasonable application of, established l&v.”
“This backwardlooking language requires an examination of the staiet decsion at the time
it was madelt follows that the record under review is limited to the redarexistence at that
same timei.e., the record before the state coutd’

Thus, to the extent Petitioner proffers evidence sujpmphis exhaustd claims, those
proffersmay not be considered hdpsecause it would circumve®EDPA'’s “purpose to allow a
petitioner to overcome an adverse stadart decision with new evidence introduced in a federal
habeas court and reviewed by tleaurt in the first instance effectivele novo.” 1d. To the
extent Petitioner proffers evidence supportifgs unexhausted claims, those claims are
procedurally defaulted and barred from any consideration at all.

And Petitionerhas neither asketbr nor shown a basis entitling hito present new
evidenceunder 82254(e)(2), such as entitlement to benefit from “a new rule of constitutional
law,” or existence of “a factual predicate that could not have been previously discthwvergh

the exercise of due diligence28 U.S.CS. § 2254(e)(2)(2017) Even if he had asked for
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permission to present new evidence under this rubric, he would still have to show cause and
prejudice for defaultinghose same claims in state coutbleman, 501 U.S. at 753He has not
shown that, nor could he, becaulmse proffersare not based on a new constitutional ruleew
evidence Indeed, the proffers are all based on his own recollection of events, to which he had
sole and privileged access during trial and could have presdntedwanted the evidence heard
IV. CONCLUSION
Having reviewed their merits under the federal habeas standard of reviewotlris
rejectsineffectiveassistancef-counsel taims one andwo. Meanwhile, claims three through
five are denied based on procedural default.
IT IS THEREFOREORDERED thathe petition forwrit of habeas corpus is DENIED
This case is CLOSED
DATED this 21%' dayof March 2017.

BY THE COURT:

Dy UMl

CHIEF JUDGE DAVID NUFFER
United States District Court
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