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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

JUDITH PINBOROUGHZIMMERMAN, MEMORANDUM DECISION AND
Ph.D., ORDER GRANTING IN PART AND
DENYING IN PART UNIVERSITY OF
Plaintiff, UTAH'S MOTION FOR SUMMARY
V. JUDGMENT AND GRANTING
UNIVERSITY OF UTAH'S MOTION FOR
UNIVERSITY OF UTAH, and DR. JUDGMENT ON THE PLEADINGS
WILLIAM McMAHON, in his official and
individual capacities, Case N02:13¢cv-1131JNRBCW
Defendants. District Judge Jill N. Parrish

INTR ODUCTION

Dr. JudithZimmermanbringsthis action againghe University of Utah (the
“University”) and Dr. William McMahonDefendantsnoved for summary judgment and the
court heard oral argument on April 4, 2016. (Docket 46). At the conclusion of the hearing, the
court took the motion under advisement. The University subsequently faryedgment on
the pleadings on Dr. Zimmerman’s twelfth cause of action and that motion walsrfafed.
(Docket 71) After considering thevritten submissiosand the arguments presented at the
hearing, the court issues this Memorandum Decision and Order Granting in PagrgmgDn
Part Defendants’ Motiahfor Summary Judgment. (Dockets 46 & 71).

The court holds thdbefendants are engtd to summary judgment on Dr. Zimmerman’s
claimsfor deprivation of a protected property interest without due process. Similargndzefts

are entitled to judgment on the pleadings for the claimrohgful termination in violation of

! The court also notes that it reviewed Dr. Zimmerman’s Notice of Supptaheuthority. (Docket 74).
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Utah public policy. They have not, however, demonstrated that they are entitledhtarsum
judgment on any other claims. Accordingly, the court GRANTS IN PART ANEMNIES IN
PART Defendants’ Motion for Summary Judgment and GRANTS Defendant’s Motion for
Judgment on the Pleandjs (Dockes 46& 71).

FACTS

As a preliminary matter, the court expresses concerns regahnéibgefing in this case.
The court’s local rule requires a response to the opposing party’s statenaaris @isffollows:
If a fact is undisputed, so state. If a fact is disputed, so state and
concisely describe and cite with particularity the evidence on

which the . . . party relies to dispute the fact (without legal
argument).

DuCivR 564(c)(2)(C).As is permitted by the court’s local rule, Dr. Zimmermaogposition
memorandum includes a section entitled Additional Material Facts. i teplUniversity does
not address many of those facts individually. Rather, it makes a general argurperimuto
disputeDr. Zimmerman’s characterizations astdtingthat many of the facts are immaterial. It
then does not specifically address mafghe facts included in the Additional Material Facts.
Accordingly, the court deems those facts to have been admitted for purpose snuitithis
Additionally, the convolted nature of thé&ctual briefingis compounded by counsels’
inappropriate commentary. Both parties respond to many of the facts with theundrsiputed”
but then proceed to include paragraphs of argument, additional facts, and characteriziis
type of commentary is inappropriate. A party may not circumvent the pagg ilnpiosed on the
argument section of a brief by including arguments in response to undisputed faisséd,) the
local rules do not allow a party to add additional facts in response to a factuhdisiguted.
Rather, counsel should include additional facts in the “Additional Facts” sectiompbaitied by

DUCIivR 561(c)(2)(C).



A. Dr. Zimmerman’'s Employment with the University

Dr. Zimmermans a speecianguage pathologist who was heavily involved in autism
researchDr. Zimmerman entered into a contract with thaévarsity in 2008% Pursuant to that
contract, she was appointed as a Research Assistant Professor for a “renewgdhr term.

The contract statdabat her appointmm “will subsequently be renewed each year thereatter,
contingent orjher] progressand the availability of funds, for successive terms of one (1) year
unless either [shea]r the University gives written notice to the other of its intent not to renew
[her] appoiiment.” The contract also statiat “University policy for this is available at” the
University’s website. Dr. Zimmerman’s employment contract was renewwedally untilher
termination in June of 2013.

Dr. Zimmerman’s area of research was auiistdtah.Her research was conducted
pursuant to a grant from the Center for Disease Control and Prevention (the)'GDC”
connection with her research, Dr. Zimmernaaua her team collected data aboutiplentified
students from schools and medical facilities. The data included childrerésphaimthdates,
characteristics that may represent autism, classifications of special eduaati parents’ names
and addresses

The CDC had set protocols for how this data was colletitecs also subject to HIPAA
and FERPA regulations because the data contained private health and eduo&tionaiion
Additionally, because the research involved human subjects, the University requirbkd it t
approved by the Institutional Review Boakahd individual researchereeededo get approval

from the Utah Department of Health to use health data in a research study.

2 Dr. Zimmerman purports to dispute this fact by statingshatbegan working for the University in 1987. But that
doesnot actually dispute the fact that she entered into a contract with the Utyivei2008.



During the 2011-2012 academic year, Dr. Zimmerman passed ther&ityigestringent
reappointment process and was reappointed as a research assistant poofe3stwber 11,
2011, Dr. McMahon wrote a letter to the dean in which he “strongly support[ed Dr.
Zimmerman’'s] retention as a Research Assistant Proféssor.

In August of 2012, Dr. Zimmerman reported to the University concdradiadegarding
possible research misconduct and privaojations. Dr. Zimmerman believed that confidential,
identifiable data was illegally copied by a University employee. Dr. Zimrarralso alleged that
the data was shared, in violation of confidentiality and privacy agreemetitsndividual
researches, including Dr. McMahonDr. Zimmerman was concerned that this also violated
federal privacy laws. Additionally, Dr. Zimmerman repdrte the University’s legal department
that she believed University employees were “dowlibping” because time spent on research
for one group of researchers was being charged as time to another grouprohezse

During the December 2012013 academgiyear, Dr. Zimmerman was interegin
transferring departments within the University so she would not have to work with Dr.
McMahon. The University’s College of Health held a faculty vote and approved giving D
Zimmerman a research assistant profesesitipn within that department.

On December 12, 2012, Dr. McMahon delivered a letter to Dr. Zimmerman notifying her
that her contract would not be renewed. Her employment with the University whdacher
contract expire@n June 30, 201®r. Zimmerman srved a Notice of Claim on Odier 25,
2013, and filed this action on December 27, 2013.

B. University Policy

During Dr. Zimmerman’s employment, the University had extensive writtécigm
regarding its employees. Poliéy300, in relevant part, stated: “Appointments to ‘research’

positions are without significance for the achieving of or holding of tenure” arslibject to a



sevenyear probationary period. The policy also stated four times that such appusterd
automatically each June 30.”

Policy 6-302 stated that reappointment of auxiliary faculty must be voted on by the
department’s appointment advisory committee. It also provided that “[t]hgerson of the
department shall serve as chairperson of the committee but shall not vote on achiens of t
committee.”

Policy 6-:310 stated that “[a]ll faculty appointing units which appoint any auxiliary
faculty . . . must develop and present for approval a Statement of academic arltaufgovide
for procedures, criteria and standards for the evaluation and reappointment aftegohycof
auxiliary faculty.” That Statement “of appointing rules may distinguish betvpeocedures
followed for annual evaluations associated with annual reappointments, and those faslowed f
more thorough reviews of long-serving auxiliary faculty.” Additionally,reappointing unit
must designate a committee or individual to evaluate auxiliary faculty foroament and
make recommendations before committee members vote on reappointment or non-
reappointment. “The procedures for making reappointments . . . [must] be consitent
University Policy 6302.”

LEGAL STANDARDS

“The court shall grant summary judgment if the movant shows that there is noggenuin
dispute as to any material fact and the movant is entdlgdigment as a matter of law.” Fed. R.
Civ. P. 56(a). “A fact is material if, under the governing law, it could have aote&fh the
outcome of the lawsuit. A dispute over a material fact is genuine if aahjiog could find in
favor of the nonmovingarty on the evidence presentefichneider v. City of Grand Junction
Police Dept 717 F.3d 760, 767 (10th Cir. 2013) (quotiFapor v. Hilti, Inc, 703 F.3d 1206,

1215 (10th Cir. 2013)). On a motion for summary judgment, the court “consider[s] theavide



in the light most favorable to the non-moving parydnroy v. Vilsack707 F.3d 1163, 1170

(10th Cir. 2013) (quotingEOC v. C.R. England, In®44 F.3d 1028, 1037 (10th Cir. 2011)).
However, “[w]hen the moving party has carried its burden, . . . its opponent must do more than
simply show that there is some metaphysical doubt as to the material fadthere the record
taken as a whole could not lead a rational trier of fact to find for the nonmoving paréyjs no
genuine issue for trial.Scott v. Harris 550 U.S. 372, 380 (2007) (quotations and citations
omitted).

ANALYSIS

Dr. Zimmerman did not have aprotected property interest in her continued
employment with the University. (Third and Fourth Causes of Action)

Dr. Zimmermaralleges thashe was deprivedf a protected property interest without due
process in violation of both the United States Constitution and the Utah Constifltictate a
claim for a violation of due process, a pldfmust first establish that [shéjas a protected
property interest and, second, that defendants’ actions violated that ir@eo@st.Point |, LLC
v. Intermountain Rurlar Elec. Ass'819 F3d 1211 (10th Cir. 2003). In this case, the court need
only address the firglementbecause DZimmerman has failed to establish that she had a
protected property interest.

A protected property interest exists only if there is a “legitimate claim of entitigtoe
some benefit created and defined by ‘existingsaleunderstanding that stem fram
independent source such as state ldd/"(quotingBd. of Regents v. Roth08 U.S. 564, 577

(1972).A “mere ‘abstract need or desire’ or ‘unilateral expectation™ is insufficibgigen v.
Renfrow 511 F.3d 1072 (2007n the employment context, “[i]t is well established in this
cirucuit . . .that procedural protections alone do not create a claim of entitlenoemtinued

public employment. Rather, a legitimate claim of employment arises only wheratbere



substantive restrictions on the ability of the employer to terminate the empl&ymgsford v.
Salt Lake City School Districk47 F.3d 1123 (10th Cir. 2001).

Dr. Zimmermarargues that she had a protected property interest in her employment that
wascreated by University policy. She contends that University policy placetbstibe
restrictions on the University’'s ability to decline to renew her contraet pBints to two specific
policies: University Policy €10 and University Policy 6-302. Neither of these policies,
however, placedny sulstantive restrictions on the University.

Policy 6310 stated that “[a]ll faculty appointing units which appoint any auxiliary
faculty . . . must develop and present for approval a Statement of academic arltaufgovide
for procedures, criteria and standards for the evaluation and reappointment aftegohycof
auxiliary faculty.” That Statement “of appointing rules may distinguish between procedures
followed for annual evaluations associated with annual reappointments, and those faslowed f
morethorough reviews of longerving auxiliary faculty.Additionally, each appointing unit
must designate a committee or individual to evaluate auxiliary faculty foroampent and
make recommendations before committee members vote on reappointment or non-
reappointment. “The procedures for making reappointments . . . [must] be consitent
University Policy 6302.”

Policy 6302 statedhatreappointment of auxiliary faculty must be voted on by the
department’s appointment advisory committee. The chaiopenf thedepartmentvasnot
permitted to vote.

Neither of thee policies placednysubstantivdimitations on the University’s discretion
to decline to renew Dr. Zimmerman’s contract. Dr. Zimmerman’s argumenrdgpebe that the

University violated its policy byot establishing “unit rules” setting forth “procedures, criteria



and standards” as required by Policy 6-3But Policy 6310 does not require that those
procedures, criteria and standards include any substantive limit&8iamkarly, Policy 6-302
establishes the procedures for reappointment, without creating any substatitivtores.
Accordingly, Dr. Zimmerman has failed to demonstrate that a genuineatmegerial fact
exists about whether she had a protected property intefestaontinued employment, and
Defendants arentitled to summary judgmetitese claimgher thirdand fourthcause of action

I. Defendants are not entitled to summary judgment on Dr. Zimmerman’s claim fo
deprivation of a liberty interest. (Fifth and Sixth Causesof Action)

Dr. Zimmerman'’s fifthand sixthcauses of action allegehat she had a liberty interest in
her reputation, anthatthe University impugned that reputation when it terminated her
employment and allegedly publicly disclosed false statem@&otsucced on a claim for
deprivation of a liberty interestplaintiff must showtha the government entity “(Ipakes a
statement thairpugn([s] the good name, reputation, hgrmo integrity of the employeg(2) the
statement is false; (3) the statement islenduring the course of terminatiand ‘foreclose(s]
other employment opportunities’; and (4) the statement is published, in other wordsetiscl
publically” McDonald v. Wise769 F.3d 1202, 1212 (10th Cir. 2014) (quotWigrkman v.
Jordan 32 F.3d 475, 480 (10 Cir. 1994)).

The University advances two argumemtsupport of its motion for summary judgment
onthis claim. First, it argues that the claim was not sufficiently pled in the Amendegd|&iat.
Second, it argues thahystatement the Universitpyade didhot impugn Dr. Zimmerman'’s

name, reputation, honor or integrity. The court will consider each argument in turn.

% Dr. Zimmermarassertshat “[t]he criteria and standards for Dr. Zimmerman'’s annual evaluatoe never used”
but she does not provide the court with any exgian of what criteria and standards were required.



The University first argues that Dr. Zimmerman failed to sufficiently pleadlaim
because she has not identified any statentbatsmpugned her character and has not alleged
that any such statements were publicly made. But the Amended Complaies éiagthe
University “had the University Police present to lock Dr. Zimmerman outrobffiee and the
department research aread removed her access to any of her remaining grant and research
files.” She also alleges that the University informed other employees tleathaf termination,
she was not to be allowed on the premises. Finally, Dr. Zimmerman alleges skacthes
were disclosed to the CDC. A reasonable jury could conclude thdnitaersity s statements in
connection with itglecision to call in the Universifyoliceif Dr. Zimmermanentered the
premises impliethatshe wagishonest, criminal, or otherwise lacking in character. Thus, taking
these Hegations as true, Dr. Zimmerman has sufficiently pled that the Universiigtements
impugned her character.

The University next argues that none of the statements upon which Dr. Zimmerman
relies impuged her good nameSpecifically, they argue that meestatements about
unsatisfactory job performance are insufficient to impugn one’s good name, reputationphonor
integrity. But Dr. Zimmerman has testified to statements made by Defendanegiéuramuch
more thargenerallyunsatisfactory job perforamce. Specifically, she testified that her colleagues
were instructed to repalnier to the University Police if she was seen near the building after her
termination. She also testified that the CDC was informed that “she persistegatthens of
destruetive behavior that hindered the growth and development of her fellow regsaande
hindered the progress of the research.” A reasonable jury could find thestditements,
especially in connection with the use of University Police, do call Dr. Zimar@stigood name

and reputation into questiorvicDonald v. Wisg769 F.3d 1202, 1212 (10th Cir. 2014).



Specifically, a reasonable jury could infer that the University’s conduaitachthat Dr.
Zimmerman was dishonest, dangerous, or otherwise deserving of police monitoringuéingl. sc
Accordingly, there are disputed facts on this issue and the Univisrsity entitled to summary
judgment on thee claimgDr. Zimmerman’s fifthand sixthcause of action)

[I. The University has governmental immunity against Dr. Zimmerman'’s claim ér
wrongful termination. (Twelfth Cause of Action)

The University argues that Dr. Zimmerman'’s claim for wrongful terminatianolation
of Utah public policy is barred by the Utah Governmental Immunity Roe. Utah
Governmental Irmunity Act provides that “each governmental entity and each employee of a
governmental entity are immune from suit for any injury that results from thesxefa
governmental function” unless an express exclusion applies. Utah Code 63G-7-201(1).

The UWah Supreme Court has explained:

Utah courts make three inquiries to determine whether the
government is immune from suit under the Governmental

Immunity Act. First, courts must ascertain whether the activity was
a governmental function and thereby entitte blanket immunity

under the Act. Second, if the activity constituted a governmental
function, courts must then look to see whether the State has waived
immunity under another section of the Act. Finally, courts must
determine whether there is an exo@pto the waiver of immunity

that retains immunity against suit for the cause of action in the
particular case.

Wagner v. Statel22 P.3d 599, 603 (Utah 2005).

Dr. Zimmerman does not dispute that the University is a governmentalfenfityrposes
of the act. Likewise, she does not dispute that the University’s actions constigioeeartmental
function.” She also admits th#ther claim sounds in tort, then it is barred. But she disgbees
classificationof her a claim for wrongful termination of public policy as a torPéterson v.
Browning the Utah Supreme Court expressly held that such a cause of action sounds in tort. 832

P.2d 1280, 1284. Dr. Zimmerman contends that the dissent in that case is more persuasive, and

10



that thePetersorcase has daortunate policy consequences. Regardidsgshether this is true

this court is bound by the Utah Supreme Court’s interpretation of Utah law. Acdgydireg

claim sounds it tort and the University is immu8eealso Broadbent v. Bd. of Edu®©10 P.2d

1274, 1277 (Utah Ct. App. 1996) (holding that there is no waiver of governmental immunity for
the tort of wrongful termination in violation of public policy).

Dr. Zimmerman advances one additional argument in support of her claim. Shelsonte
that the Uah Governmental Immunity Act does not bar claims for equitable relief. ower.
Zimmerman did not request equitable relief in this cause of action. Rathessgres that the
University is liable “for all damages . . . including . . . lost wages, lost future wagebenefits,
compensatory damages, and consequential damages, including attorneys’ fedsd Sieka
punitive damages. But nowhere in that cause of action does Dr. Zimmerman reguest an
equitable relief. Accordingly, the Universityilmmune from this claim (Dr. Zimmerman’s
twelfth cause of actiorgnd is entitled to judgment on the pleadings.

V. Dr. Zimmerman'’s breach of contract claim is sufficiently pled and allegs specific
facts. (Second Cause of Action)

The University next argues that Dr. Zimmerman’s breach of contract clails B&tause
she has failed to allege the minimum essential elements identified by the Utah Suptetie C
Under Tenth Circuit law, a plaintiff must plead both a viable legal theory and efamighl
matter thattaken as truanakes the claim for relief plausible on its fa@&ryson 534 F.3cht
1286. The court must accdpe “well-pleaded allegations of the complaint as true and must
construe them in the light most favorable to the plaintd&tvid v. City & County of Denved 01
F.3d 1344, 1352 (10th Cir.1996).

Under Utah law, “[tlhe elements of a prima facie case for breach of contract are (1) a

contract, (2) performance by the party seeking recovery, (3) breach of thectoy the other

11



party, and (4) damagesAm. W. Bank Members, L.C. v. St&@14 UT 49, 1 15 (quotirgair v.
Axiom Design, L.L.C2001 UT 20  14).

The Amended complaint meets these requirements by including the neediegmtyons.
The Amended Complaint assefftat the policies of the University weegpresslyincorporated
into the contract, and that the University breached the contract by failiojow fts own
policies. Specifically, the Amended Complaint alleges that the University \datatewn
policiesby not requiring “a vote by the department’s faculty appointments advisomitie® or
thedepartment’s auxiliary facultyon the issue of Dr. Zimmerman'’s reappointmé&aking these
allegations as true, Dr. Zimmermhassufficiently pled a claim for leach of contradher
second cause of action). Accordingly, Defendants’ motion to dismiss this sldenied.

V. Defendants are not entitled to summary judgment on DiZimmerman'’s ADA claim.
(Ninth Cause of Action)

Defendants next argue that they are exdito summary judgment on Dr. Zimmerman'’s
Americans with Disabilities Act (“ADA”) claim for two reasons. First, Defants argue that the
Amended Complaint has not sufficiently alleged a claim for discriminatamyirtation under the
ADA. Second, Defendastargue that the claim is tintrred. Each argument will be addressed
in turn.

Defendants only argument as to the deficiency of the Amended Complairit is tha
“[nJowhere in her [Amended] Complaint does Plaintiff allege that the Uniygosrceived her
asbeing unable to perform either a class of jobs or a broad range of jobs in varieas dlas to
a perceived impairment.” But the Amended Complaint alleges that “Dr. Zimmesnaan
individual with a ‘disability’ as defined under the ADA because the Usityeof Utah regarded
Dr. Zimmerman as having a disabilitySpecifically, it alleges that “Dr. McMahon regarded Dr.

Zimmerman as having one or more mental disorders, such as emotional or rimests(es).”

12



Thus, Dr. Zimmerman sufficiently pled that tbaiversity and Dr. McMahon regarded her as
disabled, and Defendants have not demonstrated that the claim should be difraigsied.
City & County of Denverl01 F.3d 1344, 1352 (10th Cir.199%hé court must accefie “well-
pleaded allegations of the complaint as true and must construe them in the liglavowzdilé to
the plaintiff.”).

The only other argumethe University advanceggarding Dr. Zimmerman’s ADAlaim
is that it is timebarred. For a claim under the ADA to be timéehge plaintiff“must have filed an
administrative charge within 300 days of the challenged employment a&ies Proctgr502
F.3d at 1206Henderson v. Ford Motor Co403 F.3d 1026, 1032 (8th Cir. 2005) (holding that a
plaintiff “must file a charge of discrimination . within 300 days of the alleged
discrimination”); 42 U.S.C. § 12117 (applyingetBOGday statute of limitatios listed in 42
U.S.C. § 2000€&3{e) to ADA claims).

Dr. Zimmerman filed her charge of discrimination on June 6, 2013. Defendants ague th
because Dr. Zimmerman relies evidence that “took place in the 2005-2007 timeframe” to
show that the University and Dr. McMahon regarded her as disabled, her cleatimsly. But
this argument misunderstands the relevant statute of limitations. Uraa8@eriod begins to
run on the “day of the challenged employment acti@ngtctor, 502 F.3d at 1206. Dr.
Zimmerman allegethat she suffered an adverse employment action on December 15, 2012.
Specifically, shalleges that she “was wrongfully demoted, [her] staff was removed agld [sh
was informed that [her] contract would not be renewed.” Her charge of discriminasofed
within 300 days of all of those employment actions. Nothing prevents a plaintiff fiognalder

evidence to demonstrate thaeaent adverse employment action was motivated by

13



discrimination Accordingly, DefendantBave not demonstrated that they are entitled to summary
judgment on this clainfthe ninth cause of action).

VI. Defendants are not entitled to summary judgment on Dr. Znmerman’s religious
discrimination claim. (Eleventh Cause of Action)

Defendants argue that Dr. Zimmerman has failed to establish a prima facie claim fo
religious discrimination under the burdshifting framework oMcDonnell-Douglas v. Green.
411 U.S. 792 (1973). The only argument they advance, however, is that the evidence of
discrimination on which the Dr. Zimmerman relies is tibsred. They argue that the evidence
of discriminationtook place in 2008 and does not fall within the 300 days prior tohiuege of
discrimination. But this argument is based on the same misunderstanding of the 300 day
limitation already discussed. The 300 day period begins to run on the “day of tleagédll
employment action.Proctor, 502 F.3d at 1206. Here, the challenged employment action took
place in December of 2012. The charge of discrimination was filed within 300 ddngt of t
action. Accordingly, Defendants have not demonstrated that they are entitled targumm
judgment on this clainithe eleventh cause of actjon

VII.  Defendants arenot entitled to summary judgment on Dr. Zimmerman’s ADEA
claim. (Tenth Cause of Action)

Defendants argue that they are entitled to summary judgment on Dr. ZimmeAgan’s
Discrimination in Employment Act (“ADEA”) claim because she faaled to establish a prima
facie case. Ordinarily, under Tenth Circuit law, a plaintiff may establigrima facie case for
age discrimination by showirthatshe “was (1) within the protected class of individuals 40 or
older (2) performed satisfactoryovk; (3) terminated from employment; and (4) replaced by a
younger person.Wilkerson v. Shinsekb06 F.3d 1256, 1266 (10th Cir. 2010).

Defendants’ only argument is that Dr. Zimmerman has failed to establish that she

performed satisfactory work. Defendants argue that the evidence they hardquesgarding

14



Dr. Zimmerman'’s “performance issues” establishes that she was notctatisfgnerforming her
work. But there are disputed issues of material fact regarding Dr. Zmmané&r jobperformance.
The cout need not detail all the factual disputes with regarDr. Zimmerman'’s performance,
rather, a few examples suffice to demonstrate that there are genuine issae=iaf fact
sufficient to prevent summary judgme8tefFed. R. Civ. P. 56.

Dr. Zimmernman has presented evidence that during the 201P-academic year, she
was reappointed as a research professor. She also received a letter of re@tiomienithe
Dean of the School of Medicirsapporting her retention. Araliring the 2012-2013 academic
year, the University’s College of Health voted to approve giving Dr. Zimrae a research
assistant professor position. All of this evidences raises a genuine dexpartgimg Dr.
Zimmerman’s work performance. Given the dispatermaterial factsDefendantsrenot
entitled to summary judgmeann this claim(the tenth cause of action)

VIIl. There are disputed issues of material fact for Dr. Zimmerman'’s free speech aha
under federal law. (Seventh Cause of Action)

Defendants argue that they are entitled toreany judgmentn Dr. Zimmerman’claim
for deprivation of her First Amendment rightd1él Tenth Circuit follows a fivstep approach to
determine “whether the government employer has violated the employeesdeah sights.”
Deutsch v. Jordar618 F.3d 1093, 1097 (10th Cir. 2010). The first step “is for the court to
‘determine whether the employee speaks pursuant to his official duttegguotingBrammer
Hoelter v. Twin Peaks Charter Acad92 F.3d 1192, 1202 (10th Cir. 2007)). The second step is
for the court to “determine whether the subject of the speech is a matter of pubdimcdinthe
speech is not a matter of public concern, then the speech is unprotected and thendguiiy. e
(quotingBrammerHoelter, 492 F.3d at 1202—-03.). The third step is for the court to determine

“whether the employer’s interest in commenting on the issue outweighs the ahtites state as

15



employer.” (quotingBrammerHoelter, 492 F.3d at 1202—-03.). The fourth step is for the

employee to “show that his speech was a substantial motiving factor in a detrimental
employment decisionId. Finally, “if the employee establishes that his speech was such a factor,
the employer may demonstrate that it would have taken the same actiwst Hgaemployee

even in absence of the protected speech.The Tenth Circuit has also explained that generally,
“the district court resolves the first three steps, and the last two are jutiogagdd.

In this case, Defendantanly argument ishat Dr. Zimmerman’s speech was not a matter
of public concern. “Whether an employee’s speech addresses a matter of public namstee
determined by theantent, form, and context of a given statement, as revealed by the whole
record.”Connick v. Myers461 U.S. 138, 147-48 (1983). “[P]ublic concern is something that is a
subject of general interest and of value and concern to the public at the time of joundliCaty
of San Diego v. Rp&43 U.S. 77, 83—84 (2004). “[W]hen ‘determining whether sppedains
to a matter of public concern, the court may consider the motive of the speaker and thiethe
speech is calculated to disclose misconduct or merely deals with personalsdeslite
grievances unrelated to the public’s interedd&utsch 618 F.3d at 1100 (quotirByammer
Hoelter, 492 F.3d at 1205). “But the speaker’s having a highly personal motive for disclosure
does not necessarily mean that the speech is not a matter of public cdacern.”

Defendants argue that Dr. Zimmerman'’s speech waa nw@tter of public concern.
Defendants highlight the fact that Dr. Zimmerman had expressed coocéer own legal
liability in what she regarded as Dr. McMahon's illegal access to research daad&mwts also
point out that Dr. Zimmerman’s concerns were about her personal liabil#gdiag some junior
faculty membersfailure to follow applicable data security and privacy agreements. But the fac

that Dr. Zimmerman had a “highly personal motive for disclosure” is not disosd.
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Dr. Zimmerman gyues that much of her speech regarded matters of public concern. Dr.
Zimmerman made various statements regarding what she believed was reseaystunisvith
federal grants, other employees’ alleged unauthorized access to identigalih and educat
data, and failure to comply with federal grant requirements. She allegedhikarsity
employees were violating HIPAA and FERPA. All of these statemegésdessues of public
concern. The privacy of educational and health records is clearly a ofgitéslic concern, as is
evidenced byhe existence of national privacy statutes HHEAA and FERPA. Similarly,
allegations of malfeasance concerning the use of federal grants are alsoohatibie
concernAccordingly, Defendants have not demoattd that they are entitled$ammary
judgment on this claim (the seventh cause of action).

In its reply memorandum, the University includes a paragnagtha new argumenh
which it contends thaven if Dr. Zimmerman'’s speech is a matter of public concern, her claim
fails because the speech was made in her official capacity. The UniveestyoGarcetti v.
Ceballos for that proposition. 547 U.S. 410, 421-24 (2006).ri&ither thatrgumenmnor he
supporting authority was raised before the reply memorandum. A party maysecd rai
completelynovel legal argument in a reply memorandum thedeby deprig the opposing party
an opportunity to respond. Accordingly, the court strikes section V(C) of the rSityve reply
memorandum and does not address that argument.

IX. Dr. Zimmerman'’s free speech claim under the Utah Constitution presents an

unsettled question of Utah law thawill be certified to the Utah Supreme Court.
(Eighth Cause of Action)

Dr. Zimmermanralso alleges thdahe University violated her free speech rights under the
Utah Constitution. The parties disagree about whether such a claim is coguizdél Utah law.
Because there is no Utah statute creating a cause of action for mriofahe Utah

Constitution’sFree Speech Clause, Dr. Zimmerman has a cognizable claim only if the Free
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Speech Clause of the Utah Constitution is sgeuting SeeSpackman v. Bd. of Educ. of Box
Elder, 16 P.3d 533 (Utah 2000)[A] self-executing constitutional clause is one trat be
judicially enforced without implementing legislation.Although the Utah Supreme Court has
set forth factors to be considered in determining whether a particular daedBexecuting,
there appears to be no controlling lapplying those factgrtoUtah’s Free Speech Clause.
Given that this question is potentially dispositofeDr. Zimmerman’s free speech claim under
the Utah Constitution and becauseaises a novel issue of Utah law, the court will cettiy
guestion to the Utah Supremel€b

X. The timeliness of Dr. Zimmerman'’s claim under the Utah Protection of Bblic

Employees Act presents an unsettled question of Utah law thaill be certified to
the Utah Supreme Court.(First Cause of Action)

The University argues that Dr. Zimmerman'’s claumsler the Utah Protection of Public
Employees Act (“UPPEA aretime-barred because she was notified that her contract would not
be renewed on December 12, 2012,ddtnot bring this lawsuit until Decemb27, 2013. Dr.
Zimmerman responds that tredevantadverse actiodid not takeplaceuntil June 30, 2013,
when her employment was actually terminated.

Defendants argue that thl°PEA statute of limitations began to run when Dr.
Zimmerman received tHeecember 2012 notice. Dr. Zimmerman responds that she suffered an
adverse employment action in violation of the UPPEA when her employment ended on June 30,
2013, regardless of whether the December 2012 naisoeonstituted an adverse action. The
UPPEA sates that “Adverse Action’ means to discharge, threaten, or discrimirgitesagn
employee in a matter that affects the employee’s employment, including catipentrms,
conditions, location, rights, immunities, promotions, or privileges.” Utah Code 8§ @(221-

There does not appear to be any Utah law on pleitermining whether an employee

suffers an adverse action when her employment is terminated or if thedwelyse action occurs
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when she is notified that her employment will be termingBden that this question is
potentially dispositive and raises a novel issue of Utah law, the court willydbigfquestion to
the Utah Supreme Court.

CONCLUSION

Defendants have demonstrated that they are entitled to sumrmgnygat on Dr.
Zimmermars claims for deprivation of a protected property interest without due prdtess
third and fourth causes of action). Likewise, Defendants are entitled to judgment on the
pleadings on Dr. Zimmerman'’s claifor wrongful termination in violation of Utah piib policy
(the twelfth cause of action]hey have not, however, demonstrated that they are entitled to
summary judgment on any other claims. Accordingly, the court GRANTSARITPAND
DENIES IN PART Defendants’ Motion for Summary Judgmem GRANTS Defedants’
Motion for Judgment on the Pleadings. (Docld&s: 71).

SignedJuly 1, 2016.

BY THE COURT .
N GAywrh
il N. Parrish
United States District Court Judge
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