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Petitioner Jeffrey Charles Zander ("Zander") filed his Motion Under 28 U.S.C. § 2255 to 

Vacate, Set Aside, or Correct Sentence by a Person in Federal Custody (the "Motion").1 Zander 

requests that his conviction and sentence be vacated or that he be released and granted a new 

trial. Zander has also appealed his conviction and sentence to the Tenth Circuit Court of Appeals 

(the "Appeal").2 Zander's Notice of Appeal has been filed, and he has recently filed his appellate 

brief.3 The United States opposes Zander's Motion because it is premature and should not be 

decided until the Tenth Circuit's adjudication of the Appeal. After carefully considering the 

parties' briefs and the relevant law, Zander's Motion is DENIED.  

Discussion 

As a general rule, absent extraordinary circumstances, a § 2255 motion should not be 

considered until appellate review has been exhausted because of the potential for conflict with 

                                                 
1 Docket no. 1, filed January 21, 2014. 
2 Notice of Appeal, docket no. 207, filed Dec. 4, 2013 in Zander's criminal case, 2:10-cr-1088.  
3 Tenth Circuit Court of Appeals Docket # 13-4174. 

Zander v. USA Doc. 20

Dockets.Justia.com

http://westlaw.com/find/default.wl?ft=L&docname=28USCAS2255&rs=btil2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000546&wbtoolsId=28USCAS2255&HistoryType=F
https://ecf.utd.circ10.dcn/doc1/18312960667
https://ecf.utd.circ10.dcn/doc1/18312923239
https://ecf.ca10.uscourts.gov/cmecf/servlet/TransportRoom?servlet=CaseSummary.jsp?caseNum=13-4174&dktType=dktPublic&incOrigDkt=Y&incDktEntries=Y
http://dockets.justia.com/docket/utah/utdce/2:2014cv00039/91779/
http://docs.justia.com/cases/federal/district-courts/utah/utdce/2:2014cv00039/91779/20/
http://dockets.justia.com/


2 

the direct appeal.4 Consideration of a § 2255 motion during an appeal may be appropriate if the 

issues raised in the § 2255 motion are separate and distinct from those on appeal, or if the § 2255 

motion raises a substantial question about the integrity of the government's prosecution.5 

Zander's Motion is premature and should not be considered until resolution of his 

Appeal.6 Zander has failed to show that the issues raised in his Motion are completely distinct 

from the issues raised in his Appeal, and Zander's interpretation of alleged prosecutorial 

misconduct during his criminal trial does not create a substantial question about the integrity of 

the government's prosecution. 

Order  

Based upon the foregoing,  

IT IS HEREBY ORDERED that Zander's Motion Under 28 U.S.C. § 2255 to Vacate, Set 

Aside, or Correct Sentence by a Person in Federal Custody7 is DENIED. 

 Signed June 24, 2014. 

      BY THE COURT: 

 
      ________________________________________ 

David Nuffer 
United States District Judge 

                                                 
4 See United States v. Rangel, 519 F.3d 1258, 1265 (10th Cir. 2008). 
5 See id. 
6 See United States v. Rangel, 519 F.3d 1258, 1265 (10th Cir. 2008). 
7 Docket no. 1. 
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