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INTHE UNITED STATESDISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

STORAGECRAFT TECHNOLOGY, a MEMORANDUM DECISION
Utah corporation, AND ORDER

Plaintiff,
Case No. 2:14-cv-76-DAK-PMW
V.

PERSISTENT TELECOM SOLUTIONS,
INC., a California corporation, District Judge Dale A. Kimball

Defendant. Magistrate Judge Paul M. War ner

District Judge Dale A. Kimball referred thiase to Magistrate Judge Paul M. Warner
pursuant to 28 U.S.C. § 636(b)(1)(A)Before the court is StorageCraft Technology’s
(“Plaintiff”) motion to compel Persistent Tetom Solutions (“Defendaitto de-designate
certain materials produced in discov&rfhe court has carefully reviewed the written
memoranda submitted by the parties. Pursuant to civil rule 7-1(f) of the Rules of Practice for the
United States District Court forerDistrict of Utah, the court h@sncluded that oral argument is
not necessary and will determine the motion on the basis of the written memdgaeada.
DUCIVR 7-1(f).
On July 10, 2014, Judge Kimball entered a Stipulated Protective Order that, in addition to

other terms, allowed the parti@sdesignate materials produced in discovery as “Confidential
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Attorneys Eyes Only” (“CAEO”} Defendant has since produced over 40,000 documents
through discovery and has designated more thand2bese documents as CAEO. In contrast,
Plaintiff has designated approxitely 15% of materials producewl discovery as CAEO.

Any material designated as CAEO can onlydizelosed to the reseng party’s outside
counsel, independent non-party estpeand the court, and may o disclosed to the receiving
party itself or the directorgfficers, and employees of the receiving party. The Stipulated
Protective Order limits the use GRAEO designation to the following:

Materials marked “Confidential AttorneyEyes Only” qualify as “Confidential”
under Paragraph 1.5, the disclosure of whacthe adverse party or the directors,
officers, and employees of the adversetypas reasonably believed to cause the
producing party or non-party competitive injury through its advertent or
inadvertent use, and for which treatmehthe information as “Confidential” is
insufficient to protect against that competitive injury.

Plaintiff's counsel argues that Defendamt&r-designation of pgnent materials as
CAEO has hindered their abilitg utilize Plaintiff's expertisand knowledge to prepare this
case for trial. Defendant defends its designations on the basis that both parties are competitors in
the data storage and recovery market, andrlaattiff’s broad requests for information include
information about Defendant’s programming and important intellectual property. Plaintiff seeks
an order requiring Defendant to reexamine dedlesignate documents produced in discovery
that Defendant has designated as CAEO. #faspecifically requests that paragraphs 71, 72
and 79 of the Webster Report as well as thieetp of Defendant’snsurance policy be re-
designated to a less restive designation.
Plaintiff’s motion to compel de-designatfois GRANTED as discussed below. Within

twenty-one (21) days of the date of this order, Defendaatlt gtoduce re-designated or de-
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designated versions of documents previouslygiesged as CAEO. At thétme, Defendant shall
also produce a log listing any documents previodslignated as CAEO that Defendant has not
re-designated or de-designated.eTog shall be in the form of a privilege log, and shall describe
each document individually andetlspecific basis for asserting EA status. The description
must be sufficient for Plaintiff’s counsel atite court to immediatelgssess what information
gives rise to an asseati of the CAEO designation.

Defendant represented that the existingZCQAdesignations wemade knowingly based
on this type of analysis, sodlburden on Defendant should be tigidy limited. Further, there
is no basis for shifting the burden of documbyteocument review to the court or opposing
counsel, or for allowing an almost entire “uralla” designation to curtail opposing counsel’s
ability to litigate this matter.

After Defendant produces the CAEO log, Pldimhay review the log and documents. If
Plaintiff continues to believe in good faitrattDefendant is signdantly over designating
documents as CAEOQO, Plaintiff may bring aweotion. In conjunction with that motion,

Plaintiff must submit forn camera review a sample set of documents that Plaintiff believes are
improperly designated as CAEO. At that tirttes court will also isue an order requiring
submission of a randomized sample of CAEO-designated documents by Defendacarfera
review. If the court determines based onghamples that Defendant continues to unreasonably
overuse the CAEO designationetbourt will impose appropriaganctions, which may include,
among others: (1) stripping the CAEO desigmaftrom all of Defendant’s documents; (2)
monetary sanctions against Dedant’ counsel; and/or (3) giping confidential designations

from all of Defendant’s documents.
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In addition, Plaintiff’'s motion to compel@esignation of paragraphs 71, 72, and 79 of
the Webster Report and the entirefyDefendant’s insurance policyGRANTED. Defendant
has failed to adequately showeasonable belief that disclosure of these disputed materials to
Plaintiff would cause competitive injury, andatha “Confidential” designation is inadequate
protection, as required by the Stipulated Proted@vder. The fact that parties are direct
competitors in this market is insufficient to ment a CAEO level of mtection. Defendant shall
re-designate these documents to a lessctgéridesignation under tt&tipulated Protective
Order within ten (10) days of the date of this order.

Moreover, because this court concludes befendant’s blanket CAEO designation was
not substantially justified, Defendant is her@loglered to pay Plaintiff’s reasonable expenses
incurred in making the motion, inding attorney’s fees. Accordinghwithin fourteen (14) days
of the date of this order, Plaintiff shall suibi cost memorandum detailing the costs and fees
incurred in bringing this motion. Upon thérfg of Plaintiff's cost memorandum, Defendant
may file a response to it within seven (7) daBased on the parties’ submissions, the court will
then determine an appropriated reasonable sanction award.

IT1SSO ORDERED.

Dated this 5th day of October, 2016.

BY THE COURT:

AUL M. WARNER
UnitedStatedMagistrateJudge




