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This isbasicallya breackof-contract caseetween two entitiepoth named
Mustang Helicopters, LLCOnewas formed in Utah and the other iolisiana
To avoid confusion, the court cethem“Mustang Utah and“Mustang
Louisiana

Mustang Utah sold nearly all its assets to Mustang Louisiana under a
contracttitled “Asset Purchase AgreemeéntAlmost a year after enteringto the
contract, Mustang Louisiana claaithatMustang Utal{1) neverpossessethe
intellectualpropertyright to use thé Mustang Helicoptérnameand(2) failed to
help transfer itprimary asset, a certificate issued by the Federal Aviation
Administration (FAA)

In January 2014 laintiffs Mustang UtatandTerry Mackey, the principal of
Mustang Utahfiled alawsuit against Defendankdustang Louisiana and Lloyd
Marks, the principal of Mustang Louisiajtr breachinghe Asset Purchase
AgreementaindbreachingMr. Marks guaranty They also asseequityclaims.
Defendants removed the lawsuit to this court and counterclaimed for breach of
contractandsomeequity claims. Now Plaintiffs and Defendants move for

summary judgment.



Plaintiffs ask the court to enter judgment in favor of their claimérfeach
of contract and breach of guaranty while denying Defentalatisns for breach of
contract, unjust enrichment, and detrimental reliance. (ECF No. 30.) Defendants
request judgmentn theirclaims and dismissal #flaintiffs' breach of contract,
breach of guaranty, unjust enrichment, detrimental reliance, and equitable
promissory estoppelECF No.29.)

For the reasons discussed beltdve, courtDENIES both motion$or
summary judgmerttecause there are genuine disputes about material facts that
must be left fothejury.

BACKGROUND

Mr. Mackey lives in Utah and Mr. Marks lives in Louisiana, and both are
helicopter pilots who operated aviation companies. In January 2012,
Mr. Mackeys company, Mustang Utah, leased a helicopter from one of Mr.
Marks’ compames, Ranger Aviation Leasing, LLC (Ranger Aviation). Soon after
enteringthe lease, Mustang Utdéll into arearsn its payments to Ranger
Aviation. Ranger Aviation worked with Mustang Utah and reformed the payment

options, but still Mustang Ukefailed topay allit owed.



By the fall of 2012, Mr. Marks and Mr. Mackey begammulatingthe
Asset Purchase Agreementwhich Mustang Utah solids assets to Mr. Marks
new company, Mustang Louisiana. (Pls. Mot. Summ. J. Ex. 3, ECB(\b.
[hereinafter AssePurchase Agreement]Mustang Utah and Mustang Louisiana
executed the agreement on November 5, 2012, and Mr. Marks &geetds
Mustang Louisiana’'guarantor As part of the agreement, Mr. Maykisrough
Ranger Aviationforgavethe approximately $78,000 that Mustang Utah owed him
on the lease agreemenn addition,Mustang Louisianagreed to pay Mustang
Utah $200,000. Mustang Louisiana paid $40,000 at the closing and then began
makingscheduled20,000 payments on the first dafyevery third month.
Mustang Louisiana made three quarterly payments on time. By August 2013,
Mustang Louisiana had paid $100,000. But in Novepiestang Louisiana
refused to make another payment.

Two events ld up to Mustang Louisiansdecision.First, Mustang
Louisianawas told that it could no longese theé'Mustang Helicoptetsmark,
and secondylustang Louisiana hadifficulty transferringthe FAA certificatefrom

Mustang Utah The Court will discuss both events in greater detail.



l. The rights to the “Mustang Helicopter’ mark

The first and primary asset that Mustang Utah sold to Mustang Louisiana
under the agreemewas an'Air Carrier Certificate’, whichwas issued by the
FAA. (Asset Purchase Agreement, art. 1.1(a).) The parties call‘thgba
Certificate'; yet it isofficially titled “Air Carrier Certificate’ (Pls. Mot. Summ. J.
Ex. 4, ECF No. 3@ [hereinafter 13%ertificate].) It likely gets its common name

because it is governed pwart 135 of Title 14 of th€ode of Federal &julations

The parties agree that the certificate permits companies to taxi people in a
helicopter.

Under the Asset Purchase Agreement, Mustang Louiseedval any
rights thatMustang Utah ownefbr theuseof the namée Mustang Helicopter$
The mosimportantplace where the companies used the name was on the 135
Certificate. Mustang Louisiana also intendeddd its company Mustang
Helicopters: It sent letters to potential customers under that name, it paimsed
name ora wall in its hangerand itmade companipusiness cardaith this name

In August 2013, Mustang Louisiana received a letter from an attorney
representing Maverick Aviation Group, LLC (Maverick), a company that claimed

that it owned the exclusive rights to use ‘tMustangHelicopters mark (Defs.
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Mot. Summ. J. Ex. 6, ECF No. ZB[hereinafter Maverick Letter I].) Maverick
requested that Mustang Louisiastap usinghe mark Mr. Marks*sat on this
letter’ for over tweanda-half months before notifying Mustang Utahoab the
issue. (Pls. Mot. Summ. JZ; Defs. Mem. Opm 5.)

On November 6, 2013, five days after Mustang Louisiana’s payment was
due, it sent Mustang Utah a letter that claimed that because of Maselerkand
Mustang Utah had breached the Asset Purchase Agreement. (Defs. Mot. Summ. J.
Ex. 8, ECF No. 29.) Mustang Louisiana also demanded that Mustang Utah
indemnify it and‘cure the Material Adverse Efféatithin thirty (30) days. (Id.)

Nineteen days later, on November 25, Defendants and Rtanesponded
to Maverick in a letter claiminthatthey had a right to uséMustang Helicopters.
(Pls. Mot. Summ. J. Ex. 9.) On December 20, 2013, Mavergttorney replied to
the joint letter andesponded tsome of the legal arguments madethoy

Defendants and Plaintiffs. (Pls. Mot. Summ. J. Ex. 10 [hereinafter Maverick

! Article 4.2 of the Asset Purchase Agreendefines“Material Adverse Effect
whichis discussed below.



Letterll].) Maverick suggested that Mustang Louisiana could use a’l&tead
of “Mustang Helicopters.” Id. at 2.)

After MavericKs second letter, Defendants claitithat they have no right
to do any more business‘ddustang Helicopters Defendants maintain that they
“had no option but to cease and desist all activities toward establishing Mustang
Helicopters, LLC in Louisiana. (Defs. Mot. Summ. R20.) Plaintifs arguethat
Mustang Louisiana could do busines@d3BA, but Mr. Marks says that is
something he does not want to do.

[I.  The difficulty in transferring the 135 Certificate

Mustang Utahas theoriginal holder of thecertificate, agreetb work with
the FAA to transfer its ownership tlustang LouisianaTechnically, the
certificate is nortransferablgyetthe parties believettat if the names of the
companies were the sammedall Mustang Utah’s assets were conveyed to
Mustang Louisianahen theFAA would allow the transferThe partiesagree that

the processvould be difficult,and itlikely could take over a yearDuring the

2“DBA” is an acronym for “doing business as” which means operating a business
under a trade name rather than the entity’s legal name.
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processMustang Louisianaould still enjoy the benefitsf the certificate and
operate its taxi business while thartsfer happened

Mustang Louisiana hired Mason Bundschuh as a consultant to assist with the
transfer. Mr. Mackey had worked with Mr. Bundschuh in the past and
recommended him Wir. Marks. Mr. Bundschuh and Mr. Marks began the
process of the transfdyut Mr. Marks new business model complicated matters
Mustang Louisiana wanted to be able to fly over water so that its helicoptéds
fly offshore. In Mr. Marks’ deposition, hesaidhow he wanted to service @hd
gas drilling rigs in the Gulf of Mexico. (Defs. Mem. OpfEx. 4, at 121617,
ECF No0.31-2 [hereinafter Marks Dep.].Mr. Bundschuthad noexperience with
the overwater requirements and neithadthe Flight StandardSistrict Office
(FSDOY in Salt Lake City with whonMr. Bundschuh was workingp make the
transfer

Along with this obstacleMustang Louisian&ad nochief pilot. When

Mustang Louisiana agreed to purchase Mustang’ltadsets, Rob Sims was its

3FSDO is parbf the FAA.



ChiefPilot. But two weeks after executing the Asset Purchase Agreement,
Mustang Louisiana fired MSims anchad not hirech replacement.

According to a September 3, 2013 letter from the FAA to Mr. Mackey,
entity holdng a 135 Certificate must designaehief pilot. (Pls. Mot. Summ. J.
Ex. 12, ECF No30-2 [hereinafter FAALetter].) In theletter, the FAA recognized
that Mustang Louisianaoes not currently have a qualified Chief Pilot .” (I1d.)
The FAA announced that the 135 Certificatglbeen downgradei a“Single
Pilot Operatadt because of the lack of‘gualified Chief Pilot. (1d.)

Although the letter was a setback for Mustang Louisiana, it contaored
optimistic news. The FAAeassigned the Baton Roubgeanchof the FSDQo
oversee the certificate. The Baton Rouge offiesmore experienakwith
overwater certificationand it wouldconduct aChief Pilot check on September 19,
2013 and a‘mini-certification to upgrade Mustang Helicopters to a full Part 135
operator. (Id.) The FAA said that once it received a specific signed document,
Mustang Louisiana’SOpSPECS, it would proceed with the transfer and
“Mustang Helicopters may again be upgraded to a full Part 135 operdtby.

It is unclear whether Mustang Louisianaesubmitted OpSPECS or
participated in the September 19 pilot check or the-geniification On
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November 18, 2013, FSD@ Baton Rouge requested a meeting with “company
officials.” (Pls.” Mem. Opp’n Ex. 14, ECF No. 3) The letter was sent to

Mr. Marksand Mr. Mackey (Id.) There is no evidence thiliustang Louisiana or
Mr. Marks responded or attended this meeting. On April 1, 2014, Mr. Marks
notified FSDO, by letter, that he “no longer require[d] a certificate transfit.” (
Ex.15.) Theletter read, A number of circumstances that have occurred have
prohibited the clear transfer of this certificateerefore we are requesting the
certificate to be returned to Terry Mackey. .” (1d.)

DISCUSSION

l. Legal Standard

A court must grant summary judgment when the moving pgahgws that
there is no genuine dispute as to any materidl faad that the partis entitled to
judgment as a matter of lawFed. R. Civ. P. 56(a). Summary judgmetit not
be grantedif the dispute about a material fact genuin€, that is, when the
evidence is such that a reasonable jury could return a verdict for the nonmoving

party” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). When

considering a motion for summary judgment, a court shoultvweigh the
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evidence and determine the truth of the matter but . . . determine whether there is a
genuine issue for tridl. Id. at 249.

When a court receives twanossmotions for summary judgment, the court
treatseachseparately;the denial of one does not require the grant of antther.

Buell Cabinet Co., Inc. v. Suddy#08 F.2d 431, 433 (10th Cir. 1979uoted

with approval inChristy v. Travelers Indem. Co., 810 F.3d 1220, 1225 n.3 (10th

Cir. 2016). And when #hcourt considers crogsotions for summary judgment,
the court mayassume that no evidence needs to be considered other than that filed

by the parties ... .” Atl. Richfield Co. v. Farm Credit BanR26 F.3d 1138, 1148

(10th Cir. 2000).

Il. Choice of law

Here he courts subjectmatter jurisdiction is based éhediversityof the
parties an@8 U.S.C. 81332 The parties agree that Louisiana law gosé¢ine
substantive issues in this lawsuit. When exercising diversity jurisdiction, the court
must“follow the most recent decisions of the highest couttfor the chosen

jurisdiction. Wade v. EMCASCO Ins. Cp483 F.3d 657, 66%6 (10th Cir. 2007)

If the court cannot predict what the highest court would do by looking at lower
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court decisions, #ncourts “task is to predict what the state supreme court would
do.” Id. at 666.

The Fifth Circuit, while sitting in diversity jurisdiction amgplying
Louisiana law, Bld that whera courtis trying topredid what the Louisiana
Supreme Court would decide, the federal court ressiploy the appropriate

Louisiana civilian methodology to decide th[e] issué[glm. Int'| Specialty Lines

Ins. Co. v. Canal Indem. Co., 352 F.3d 254, 260 (5th Cir. 2@M8)atiors in

original). The Fifth Circuit continued,

[u]lnder Louisianss Civil Code, the only authoritative
“sources of law are legislation and custonihus, in
Louisiana, courts must look first and foremost to the
states “primary sources of law: the StadeConstitution,
codes, and statutésAs we have previously recognized,
“the primary basis of law for a civilian is legislation, and
not (as in the common law) a great body of tradition in
the form of prior decisions of the couits.ndeed,

“[s]tare decisis is foreign to the Civil Law, including
Louisiana® . ... Therefore, while it is true that we will
not disregard Louisiana appellate court decisions unless
we are convincetlby other persuasive data that the
highest court of the state would decideeritise’
“particularly [if] numerous decisions are in accord on a
given issue-the sacalled jurisprudenceonstante-we

are not strictly bound by thein.

12



Id. at 266-61 (citations omitted).

1.  Breach of contract

Under Louisiandaw, theelements of breach of contract are:t{ig
obligor' s undertaking an obligation to perform, (2) the obligor failed to perform the

obligation (the breach), and (3) the failure to perform teduh damages to the

obligee. Lamar Contractors, Inc. v. Kacdogc., 174 So. 3d 82, 87 (L&t. App.

2015) aff'd in part, vacated in part on other grounti89 So. 3d 394 (L2016)

When one partg materiaperformance is delayed or withheld, the other party
“may decline to perform [its obligation] because the . . . breach has made his

performance precariotisLeto v. Cypress Builders, Ine128 So. 2d 819, 822 (La.

Ct. App. 1982)Fullerton v. Scarecrow Club, Inc., 440 So. 2d 945, 949 (La. Ct.

App. 1983).If a partys failure to perform is justified by a valekcusethenit is
relieved from damaged.a. Civ. Code Ann. art. 200@Vest, Westlaw through

2016 RegSesy); 6 Saul Litvinoff,Louisiana Civil Law Treatise: Law of

Obligations8 13.15 (2d ed. 2001 Whether a party properly performed its

obligation is a question of fact. Imperial Chemicals Ltd. v. PKB Scania (USA),

Inc., 929 So. 2d 84, 93 (L&t. App. 2006).
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Additionally “[a]n obligee must make reasonable efforts to mitigate the
damage caused byelobligofs failure to performWhen an obligee fails to make
these efforts, the obligor may demand that the damages be accordingly reduced.
La. Civ. Code Ann. art. 2002

Here, Plaintiffs argue that Mustang Louisiana breached the Asset Purchase
Agreemem by failing to make its scheduled $20,000 payment on November 1,
2013. Article 2.1 of the Asset Purchase Agreement reads,

(2) . ..apayment of $20,000 will be due every three
months on the first day of the month . . . . (3) An interest
rate of 6%shall be allocated to the scheduled payment if
said payment is paid aftéb days from the first of the
designated month.

Defendants maintain that thesere excused from making any payment because
Mustang Utah breached tegreement by failing to conveydhight to use
“Mustang Helicopters and not assisting with the transfer of the 135 Certificate

A. The right to use* Mustang Helicopters’

Defendants base their breaghcontractclaimon multiple articles within
the agreement. Fird¥lustang Louisiana obligations were conditioned. Article

VIl reads,
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The obligations of [Mustang Louisiana] to
purchase the Assets . . . shall be subject to the satisfaction
... of all of the following conditions . . . :
7.1 All of the representations and warranties of
[Mustang Utah] . . . shall have been true and correa
material respects. . . .

(Emphasis added). Article IV of the agreemlests Mustang Utals
representations and warrantiesrticle 4.2 reads,

[Mustang Utah] holds all . . . trademarks, trade
names, . . . and copyrights owned or held by [Mustang
Utah], the absence . . . of which could reasonably be
expected to have a material adverse effect on the Assets
or [Mustang Utal} and since December 1, 20, there
has been no event or condition.that. . .can be
reasonably anticipated to have a material adverse effect
on the financial, . . or legal condition of the Assets or
[Mustang Utah]collectively, a‘Material Adverse
Effect”).

Article | of the agreement defined wlessetsvere includedn the sale It reads
in part

1.1 ...[Mustang Utah] agrees to sell, . .. transfer, . ..
and deliver to [Mustang Louisiana] .the following

assets and properties (hereinafitssets), free and

clear of. .. all . . .adverse claims, rights, restrictions,
burdens anéncumbrances. . (“Encumbrancéy, to wit:
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(a) The[135 Certificatg, and any intellectual property
and/or other trademamielated rights, including, but not
limited to, all trade names, service marks (registered or
unregistered), trademarks (registered or unregistered),
copyrights, reports, logs, documents, logosin
connection therewith, owned and/or usedMystang
Utah]in connection witHMustang Utahjndas it relates
to the 135 Certificate.

In sum,for Mustang Louisiana to prove Mustang Utah breached the contract,
Mustang Louisiana must show Mustang Utakiggranties were notiruein some
“materialrespect[] andthe lack of the intellectugdroperty righ would
“reasonably be expected to have a material adverse’ afettiel 35 Certificate,
the primary asset sold under the agreem@dt.arts.7.1 and4.2.)

Defendants claim that they could not tisdustang Helicoptefsat all
because of Maverick letters. Thefirst letter to Mustang Louisiana said that
Maverickdiscoveredthat you [Mustang Louisiana] advertise and/or provide
serviceausingthe MUSTANG HELICOPTERS mark.(Maverick Letter ) at 1,
ECF No0.313.) In theletter s next paragraph, Meerick demanded that Mustang
Louisiana discontinue itsadvertisement and use of theark. Maverick also said
it would give Mustang Louisiana thirty days to discontif\ak use of the mark.
Early in the letter, it seems that Mustang Louisiana coudgh kisinghe “Mustang
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Helicopters markfor limited purposesbut later Mavericks demand seemed to be
a categorical prohibition.

Mavericks second letter on December 20, 2013 said that Mustang Louisiana
was"“free to keep the business entity :MustangHelicopters, LLC so long as
they operate and advertise under a-imdnnging DBA.” (Maverick Letter I, at 2.)
Laterthe letterdemanded that Mustang Louisiana discontionly its“infringing”
userather than all useg(ld.) In addition to this, Masrick did notcontend that
Mustang Louisiana could not usSklustang Helicopteirson the 135 Certificate.
(Pls. Mot. Summ. J. 8; Defs. Mem. Op6.)

Using a DBAmight haveavoidedthose adverse effectthat were material
A reasonablgury couldfind that Mustang Louisianshould usea DBA for its
businesactivitiesto avoid the intellectugbroperty claim from Maverick.

But, even if Mustang Louisiartaad usd aDBA, a questiomemains
whether the FAA allowa certificate holder to use a DBAhereis some evidence
that the FAA would. Defendants argue that Mustang Wtdlo operated under the
135 Certificatepused the DBA'Mackey Aviatiori before entering in to the Asset
Purchase Agreemen(Defs.’ Reply Mem. 36, ECF No. 36NIr. Mackey went on
to testify in[a] deposition that . . . it would have been easy to operate under a
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DBA.”) Also, Maverick'ssecond letteclaimsthat the FAA allowedaverickto

use thé'Mustang Helicoptefsmark“as a DBA.” (Maverick Letter Il, at )

There is no evidence showing that the FAA prohibits operators from using DBAs.

Mr. Marksmaintained that he was unwilling, in any event, to use a DBA

(Marks Aff. para. 11, ECF N®B12.) He sad that he hd “no interest in operating

any businessawn as a [DBAJ. (Id.) Here isa depositiorexcerptexplaining

why he refuses to use a DBA

Q.

So, Mr. Marks, what, if anything, pre[c]luded
Mustang Louisiana from using a d/b/a in
connection with the 135 Air Carrier Certificate?

Thats fine if youre in agreement of before you do
something to sayw]ell, maybe, you know, if
everything goes bad|[lluse a d/b/a.’m not. |

don't believe that you should buy something, put it
on the shelf, and do a d/bfat’s something else-
when someone threatemssue you and file legal
action against you if you use the name. | bought
the name and the company.

But you know corporations use d/l8all the time.
Why do you have such a disdain for the use of a
d/b/a?

I’m not in the business of doing a d/b/a. Just |

not. fve never used it before on any company |
have, past, present, or future that | plan on doing. |
dorit see the need to do that.
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(Marks Dep. 169, ECF No 21) Mr. Marks opinion alone is not deternative
becausarticle 4.2 otthe Asset Purchase Agreement adojatedbjective
reasonableness standard. Itis up to the jury to decide whethevdreaeffed
resulting from not being able tse”Mustang Helicoptefsare material.

If Mustang Louisana were to use a DBA, themibuld need to relaunch its
marketing efforts by sending out new letters, repainting its wallpanthasing
new business cards. Whether those costs were material is a question for a
factfinder. Sufficient evidence exists for the jury to return a verdict in favor of the
Plaintiffs or the Defendants on this issue

B. Failure to assisttransferring the 135 Certificate

In addition to the intellectugdroperty issue, Defendants maintthat
Mustang Utaldid nothelptransfer tie certificate.Article 2.2 of the Asset
Purchase Agreement reads:

[Mustang Utah] shall assist [Mustang Louisiana] in the
transfer and perfection of the 135 Certificate. Upon
perfection of transfer of the 135 Certificate, and after the
FAA maintains appval of the transfer, and upon
payment of the consideration, at the appropriate time
designated bjMustang Louisiang]Mustang Utahkhall
remove its name and/or Terry Mackeyame from the
135 Certificate and shall dissolve its entity. The
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aforementioed shall be completed with{B80) days from
notice by [Mustang Louisiana] to [Mustang Utah].

Mustang Utah had a duty to assist with the transfer, and at the same time, Mustang
Utahhad a right to keep its name on the 135 Certificate until the Mustang
Louisiana paid the full $200,000.

Because Mustang Utah was the named operator, it was the agent of record
with the FAA and Mr. Mackey receivecommunicatiorfrom the FAA and FSDO
about the certificateMustang Louisiana contends that because Mr. Mackey
remained FAASs sole point of contathere waglelay in the transfer process.

Mr. Mackey worked as a correctional officer at a facility where he could not
communicate from 6:00 in the morning to 6:00 at night. He cailitcbnly by
telephone after regular business hoBst the Defendants do not identify a
specificFAA communication that Mr. Mackey failed to convey timely. They
make general complaints: “[cJommunication with Mr. Mackey during the transfer
process was chalging at best . . .” or “Mr. Mackey did not communicate with
Defendants or their associates to keep all parties abreast of the progress being
made at the Salt Lake City FSDO.” (Defs. Mem. O@8n Defs. Mot. Summ.

J.18, ECF No. 29.)

20



The Plaintiffs, intheir reply memorandum, submit evidence showing that
Mr. Mackeyexchangedt least 144 emails with the Salt Lake City FSDO from
July 5, 2011 and February 2014. (Pls. Reply Mem. 4, 14, Exs. 3, 4, ECF Nos. 34,
34-4, 345.) Yet, many of these emails ocad before thexecutionof the Asset
Purchase Agreemeand the descriptions are imprecise

Thegeneral allegations from the Defendants and the vague email
descriptions alone are not enough to rule that a reasonable jury evieich
verdictfor or aganst either party. Accordingly, summary judgement is not
appropriate and the caswistproceed to trial.

V. Breach of guarantyand various equity claims

Under the laws of Louisiana, the personal suretyship is secondary to the
principal obligation it secures/Vhen that obligation is extinguished, so too is the
suretyship. La. Civil Code art. 3059. Because a jury must decide whether the
Plaintiffs materiallybreached thésset Purchase Agreement, which the guaranty
contract secured is too soon taule on the breach of guaranty.

Similarly, to recover in equity, a party must show there is “no other remedy

at law available.”See, e.g.Baker v. Maclay Properties C&48 So. 2d 888,

896-97 (La. 1995) (discussing quantum meruit and unjust enrichment claims)
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Until the legal dispute over the contract is resolved, the equitable alausts

remain.

ORDER

For these reasons, the court DENIES the Defendants’ Motion for Summary
Judgment (ECF No. 29) and the Plaintiffs’ Motion for Summary Judgement (ECF

No. 30).

DATED this 19th day of August, 2016.
BY THE COURT:

NIYVS

TENA CAMPBELL
U.S. District Court Judge
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