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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

TRAVELERS PROPERTY CASUALTY
COMPANY OF AMERICA, a Connecticut
corporation, and TRAVELERS
CASUALTY INSURANCE COMPANY MEMORANDUM DECISION AND

i i ORDER DENYING EXPARTE
OF AMERICA, a Connecticut corporation,, APPLICATION FOR TRAVELERS

- MOTION FOR LEAVE TODESIGNATE
Plaintiffs, EXPERT WITNESS

V.

FEDERAL RECOVERY SERVICES, INC,,
a Utah corporation, and FEDERAL _
RECOVERY ACCEPTANCE, INC., a Utah | Case No2:14CV-170TS
g%g%&tgaﬂglg%%ulzsg%ejag% District Judge Ted Stewart

Defendang.

This matter is before the Court on Plairgtiffravelers Properi@asualty Company of
America and Travelers Casualty Insurance Company of Amer(callectively,* Travelers) Ex
Parte Motiorfor Leave to Designate Expert Witas® Having failed to timely designatan
expert witnessegarding thessue of the implied covenant of good faith and fair dealing,
Travelers now seek leasvérom the Court to degnate a claim handling expefThe Court will

deny TravelersEx ParteMotion.

! The Court is discouraged tHafaintiffs would file this Motion ex parte. Though
Travelers eplainsthat it has filed thid/otion ex parte pursuant to the fast approaching trial
date,this is atransparenattempt toavoid a response from the opposing party. Had the Court not
found this Motion meritless, the Court would haeemitteda response from Defendants.
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. BACKGROUND
In May of 2014, Defendants filed a Counterclaim against Travelers and id@dsdes
second cause of actidmmeach of the implied covenant of good faith and fair dealing. Under the
Court’s Scheduling Order, which set the deadline to designate expert witorskewe 22, 2015,
Travelers had over a yediter the filing of theCounterclaim to designate expert witnesses in its
defense.On January 12, 2016, the Court issued a ruling allowing Defendami#sterclaim for
breach of the implied covenant of good faith and fair dealing tov@istimmary judgmerit.
Travelers now seekio designate an expert witness seven months after the ddswdlipassed
and just weeks before trial.
[I. DISCUSSION
Rule 371c)(1) provides,
If a party fails to provide information or identify a witness as required by Rule
26(a) or(e), the party is not allowed to use that information or withessupply
evidence on a motion, at a hearing, or at a trial, ankbe failure was
substantially justified or is harmless.
The determination of whether a Rule 26(a) violatiosuigstantially justified or harmless
is within thebroad discretion of the district codrt“Nevertheless, thiollowing factas should
guide its discretion{l) the prejudice or surprise to thartyagainstwhom the testimony is

offered; (3 the alility of the party to cure the prejudice;)(he extent to which introducing such

testimony would disrupt the tfjzand (4) the moving party’s bad faith or willfulnegs.”

2 Docket No. 12.

3 Woodworker’s Supply, Inc. v. Principal Mt. Life Ins. Cb70 F.3d 985, 993 (10tir.
2003).
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In considering theefactors, the Court findhat Defendans will be prejudiced if
Plaintiffs are permitted to designate an expert on this late date. Trial is jlkst avesy and it is
not reasonable to believe that Defendants will not suffer prejuaécargued by Plaintiffs.

Given the fast approaching trial dathis prejudice may not be easily cured without disrupting
the current trial date.

The Court alsdinds that Travelers has acted in bad faith or at least willfully chose not to
designate an expert on claim handlifigavelers argugthat it is simply responding to the
Court’s Order on summary judgment. However, in that ruling, the Court did nat ereatv
claim for which Travelers would not have been on notice to defend. As set forth above,
Travelers knew of this alm since at least May 2014.

Travelers preseatno rason for its failureo timely designate an expertgarding the
issue of the breach of the implied covenant of good faith and fair dedlragelers made a
tactical decision not to designate an expert and must live with that decision. The deadline t
designate an expert witness lasg passed anithe Court will not allow Travelers to designate

its expert.



lll. CONCLUSION
It is therefore
ORDEREDthat TravelersEx Parte Motion to Designate Expert Witnébscket No.
72)is DENIED.
DATED this 7" day of January, 2016.

BY THE COURT:

Ted /8few
United-8fates District Judge



