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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

Grand Canyon Trust,

o MEMORANDUM DECISION AND
Plaintiff, ORDER

V.

Energy Fuels Resourc@d.S.A) Inc., EFR
White Mesa LLC, Energy Fuels Inand Case N02:14-cv-243
EnergyFuels Holding Corp.,
Judge Clark Waddoups
Defendard.

Before the court are crossotions for summary judgment filed by Plaintiff Gdan
Canyon Trust (the Trust) amefendants EFR White Me$da.C and Energy Fuels Resources
(U.S.A)) Inct (collectively, the Mill). (Dkt. Nos. 67 & 60.) The motions seek resolution of the
five claims the Trust set forth ils Amended Complaintwvhich seeldeclaratory and injunctive
relief as well as civil penalties for the Mdlalleged violations of the EPA’s radon emission
regulations. (Dkt. No. 29.) The court heard oral argument on the motions on November 17, 2016.
(Dkt. No. 89.) After carefully considering the arguments presented in the braefthgral
argumentndreviewing the numerous exhibits atielclarations each party presentena court
now GRANTS the Mill's motion, DISMISSES those claims with prejudasedDENIES the

Trust's motion.

! This case has been bifurcated into liability and penalty phases.NB& 49 & 54 pp.-23.) Only the two
abovereferenced defendants are party to these motions. EResdy Inc. and Energy Fuels Haidi Cop. hal
agreed to guarantgmyment of any monetary penalties ainokly performance of anyjunctive ordersif the court
had found liability on any of the claims. (Dkt. No. 49 pp43
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BACKGROUND

At issue is whether the Mill compliedithh radon emission regulatioasd even if it did
not, if the Truss enforcement actiors proper uder the Clean Air Act’s citizesuit provision
and Article Il of the ConstitutionThe following identifies the parties, provides an overview of
the relevant regulatory scheme, describes the conduct that the Trust conteatdd thalse
regulations, and details the purportéi@ets those violations have had drustmembers.

1. The Parties
a. The Mill

White Mesa Mill is a conventional uranium mill located six miles south of Blanding
Utah near the Ute Mountain Ute tailbicommunity of White Mesa on the Colorado Plateau. (Dkt.
No. 63 Ex. 14 EFR 457-58; Dkt. No. 68 Ex. 38 1 6 & Ex. #0-%2.) The Millwas first
constructed in 1979 and operations commenced there in 1980. (Dkt. No. 61 § 5; Dkt. No. 63
Ex. 14 EFR 459 The Mill appliesconventional grinding and leaching processes to mined ore
and byproduct material in order to extract uranium and vanadium in the forms of yddéoamd
black flake, respectivelyDkt. No. 61 § 5; Dkt. No. 63 Ex. 11AR 306—07.) Productioaf
yellowcake and black flakeesults ina waste stream that contains tailings solids and processing
solutions. (Dkt. No. 6% § Dkt. No. 68Ex. 5 & Ex. 12 pp.19-20 That wasteéhenenters the
tailings management system, which separates liquid and solid 2kteNo. 61 {1 6—10; Dkt.
No. 63 Ex. 15 ER 650.) Any liquidsthat may still contain some clearing solidsire returned
to the milling procesgDkt. No. 61 11 6-10; Dkt. No. 63 Ex. EFR 650.)

The Mill was originally licensed under td¢omic Energy Act 0fl954, as amended by

the Uranium Mill Tailings Radiation Control Act of 19748y the Nuclear Regulatory



CommissionEnergy Fuels Resources (USA) Iddtah Department of Environmental Quality,
https://deq.utah.gov/businesses/E/energyfuels/whitemesamil(lldwt visited Sept. 15, 2017h
2004,Utah became an Agreement Statied oversighof the Mill transferred to th&ltah

Division of Radiation Contrahatis now a part of th&JtahDivision of Waste Management and
Radiation Contro(lUDWMRC). Id. The Mill also operates under a Growater Discharge
Permit, which UDWMRC overseelsl. The Mill's radoremissions are governed by the Clean
Air Act and regulations the Environmental Protection AgeiyA) set and that Utah's

Department of Air QualityDAQ) administersid.

b. The Trust

The Grand Canyon Trust is a nonprofit advocacy organization with over 3,000 members.
(Dkt. No. 68 Ex. 38 1 2.) It is based in Arizona with offices in Colorado and Utahlté
mission according to & Executive Director, William L. Heddeis, to “protect and restore the
Colorado Plateau,” which “stretches sotkorth from roughly the Mogollon Rim in northern
Arizona and the Uinta Mountains in northern Utah and easfest from the Great Basin in Utah
to the western side of the Rocky Mountains in Colorado and northwestern New Mexico” and
encompasses the land upon which the Mill is locatdd(3)

The Trust aims to protect the landscape, rivers, air, plant and animal life,,lzeaiity
solitude within the Colorado Plateatd.j The Trust opposesrfespasible uranium mining and
milling on the Plateau” and seeks to see contamination from uranium mining removed and the
area reclaimedld. 1 4.) As such, the Trust has worked to clean up abandoned surface tailings
piles on the former site @nother mill; campaigned to raise funds through legislation for cleanup

wherereclamation bonds were insufficient; advocated an end to uranium mining on the Plateau,



including lobbying for legislation that would permargrendthe staking of new claims around
the Grand Canyon; developed a water quality monitoring program; submitted conoments
permitting decisions for White Mesa Mill and other uranium operations on tleajabbbied
for changes to uranium regulations; and brought lawsuits aimed at proteetisglaeatened by
pollution that can be linked to the uranium industiy. {14-6.)

The Trustsuedthe Mill on April 2, 2014, to enforce violations by the Mill of the Clean
Air Act (CAA). (Dkt. No. 2 1 1) The Trust contends that this action “seekprtumote the same
interess that underlie essentially all the Trust's work,” that is “to protect the envirohaiehe
Colorado Plateau and the health of those who live on or visit it.” (Dkt. No. 68 Ex. 38 { 7.)

2. Regulatory Background

Congress enagtlthe CAA “to proted and enhance the quality of the Nat®air
resources so as to promote the public health and welfare and the productive cajgacity of
population.” 42 U.S.C. 8§ 7401. In furtherance of that goal, Congtessfieda list of hazardous
air pollutants(HAPSs), each ofwhich is subject tthe EPA’sreview andevision.ld. § 7412.1t
listedradionuclides, including radon, as HAR%.§ 7412(c) Congress alscequired theEPAto
“promulgate regulations establishing emission standards for . . . major sourcesaasduaces
of hazardous air pollutants .in.accordance withthe CAA. Id. § 7417d).

The EPAthen promulgated the National Emission Standard for Hazardous Air Pollutants
(NESHAPSs), which set emission limits for listed HAPs accortlingategory and subcategory of
potentialpolluters.See genellly 40 C.F.R. 8§ 61Relevant to this casae theSubpart W
NESHAPs which set out the “National Emission Standards for Radon EmidsamgOperating

Mill Tailings” and which took effect on December 15, 1988eSubpart W—National Emission



Standards for Radon Emissions frompe@ating Mil Tailings 54 Fed. Rg.51,703(December
15, 1989) (codified at 40 C.F.R. § 61.250-2%8)or toDecembe 989, Subpart W had
previously been promulgated in 1986. Subpart W—National Emission Standards for Radon
Emissions from Operating Mill Tailings, 51 Fed. Reg. 34, 056 (Sept. 24, 1986}t wad
subsequentlamendedn March 21, 2017. Revisions to National Emission Standards for Radon
Emissions from Operating Mill Tailings, 82 Fed. Reg. 5,142 (Jan. 17, 2017).

Subpart Wsetstwo standards-ene for existing uranium mill tailings piles and one that is
triggered bynewly built tailings impoundments btitat applies to all tailings impoundments
once it is triggered40 C.F.R. 8§ 61.252. First, Subpart W capped emission of radon-222 into the
ambient air from existing sources2d pCi/(nf-sec) (1.9 pCi/(ftsec) Id. § 61.252(a).
Compliance with this limitationr-the radon flux limit—s monitored according to Method 115.
Id. 8 61.253. Method 115 requires radon flux measurements to be taken from the following
regions of each tailings pile: (1) the wasaturated areas or beaches; (2) the drstoface
area; and (3) the sides, unless theyraade oflirt. 40 C.F.R. Pt. 61, Appx. B. (“Method 115”)
88 2.1.2 & 3. It does not require measuremeritvater covered arga].” Id. § 2.1.3.

When such monitoring is conducted over a one-year periothchiéy must provide the
EPA with a monitoring schedule showing the “measurement frequency to be used.” 40 C.F.R
8 61.253 Measurements can be conducted once per year or more fregaendsg as it is done
on “quarterly, monthly or weekly intervalsMethod 115 § 2.1.ITheschedule may be
submitted before or after the first measuremamtl EPA must recee thirty days’ noticdefore

any testing so that it magbserve. 40 C.F.R. § 61.25Mhetest resultsno matter how frequently

2 Except where explicitly statedrmrwise, the court refers to the 1989 version of Subpart W, whichrgotre five
alleged violations in this case.



taken, must be reported to the EPA by March 31 of the following k& .61.2541f the annual
reportrevealsthat the facility is not in compliance with the radon flux limit, the facility must
make monthly reports beginning the month immediately following the noncompliant annual
report.ld. § 61.254(b). And it must do so until t&&A or state agencgetermines monthly
reporting is no longer necessaly. Such monthly reports should include updat=d resultand
plans to control or modify operationshidng the facility into complianced.

Second, Subpart W limits the total number of tailinggoomdments operated at a facility
beginning from the timan impoundment is newly built if it is constructed after 1989.
Construction of a new impound is not permitted unless it is designed, constructed, and operated
in compliancewith the following: does ot exceedorty acres mees therequirements of the
Nuclear Regulatory Commission set out in 40 CFR § 192.32(a); ashdibcausette owner or
operator to exceed twotal impoundments, including previously existing impoundments, even
thosethatwere castructedorior to the 1989 version of SubpaV. Id. 8 61.252(b). In other
words, once a new tailings impoundment is constructed, all existing impoundments ce@udt tow
the two cell limif as does the newly constructed impoundmEmis is referred tas the phased
disposal work practice.

In addition to delegating to the EPA the dutésnaintaining the list of HAPs and
developing HAP regulations, Congresdsoinvited state involvement in HAP regulaticf?

U.S.C. 8§ 7412(1)(1). Specifically, Congress authorized the states to applyEBAtfer
approval of a program to implement and enforce emission stantthr8tateprograns “may
provide for partial or complete delegation of the Administrator’s authoritiésesmponsibilities

to implement andrdorce emissions standards and prevention requirerhentlyng as state



standards are no less than the EPIsThe CAA sets out criteria for approval of a state
program and allows for state revision if a program is not approved init@dll§.7412(1)(5)The
CAA also provides for EPA oversight of state regulation, requiring the Administoator t
“withdraw approval of the program” if “the Administrator determines, gitdslic hearing, that a
Stateis not administering and enforcing [its] program . . . in accordance with][gdance . .
or the requirements of [the subsection]” and if after notificationtdte &ils to comply within
ninety daysld. 8§ 7412(1)(6). The statute furtheaysthat “[n]othing in this subsection shall
prohibit the Administrator from enforcing any applicable emission starataetjuirement under
this section.ld. § 7412(1)(7). In sum, th€AA invites state involvement in HAP regulation, but
it alsovests significant authority in the EPA to review state actaitg to regulate alongside the
state where it sees fit.

Utah satisfied all statutory and regulatory requiremfmtdelegation in 1995 and,
effective May 15, 1995, the EPA “delegate[d] its authority for the implementation and
enforcement of [many of the] . . . National Emission Standards for Radionucliddisstmuraes
located, or to be located in the State of Utah,” including Subpart W. Approval of Delegation of
Authority; National Emission Standards for Hazardous Air Pollutants; Radionsiclideh, 60
Fed. Reg. 13,912-13 (March 15, 1995). Thus, Subpart W was administered by thalEPA

from 1989 until 1995 and thdsy DAQ beginning in 1995. (Dkt. No. 6ff4-5)



3. The Alleged Violations

a. Claim 2: Number of Tailings Impoundments

TheMill operates as a zetdischarge facilitywhichmeans it isequired to dispose of
waste, includingdailings® on site as they are produced. (Dkt. No. 61 §{ 10 & 12; Dkt. No. 63
Ex. 17 EFR 6369; Dkt. No. 68 Ex. 9 pp. 86—87 & 109-112.) To do so, th®ptates a
tailingsmanagement systefar storing and disposing of waste materials and liquids. (Dkt. 60 p.
15; Dkt. 60Ex. 1, Dkt. No. 68 Ex. 9 p. 45.) Thailingsmanagement system consistaderies
of evaporation ponds and tailings impoments: Cells 12, 3, 4A, and 4B. (Dkt. No. 61 § 6
Dkt. No. 63Ex. 14 & Ex. 15; Dkt. No. 68 Ex. 9 p. 4bA sixth basin, Roberts Pond, was also on
siteuntil 2014% (Dkt. No. 61 § 28; Dkt. No. 68, Ex. 9 pp. 201-02, EXEFR 21069 Ex. 11
EFR 4562& Ex. 12 p. 16 Other than Roberts Pondaah cell receiver previously received,
eitherprocess solutions or a slurry containing tailings solids. (Dkt. No. 61  8; Dkt. No. 63
Ex. 14 EFR 459-62 &x. 15 EFR 649-50.The cells that receivthe tailings slurryhold the
subsance while the solids separ&tem the liquid and settle at the bottom of the.d@kt.
No. 68 Ex. 9 p. 30.The solids consist of a satile substance(Dkt. No. 68 Ex. 15 p. 7As the
solids settle, they stabiliznd begin to fill the cell, allowing the Mill to install an interim cover

thatprevents tailinggrom blowing out of their impoundment and begins the reclamation

3 Tailings, as used in common parlaneeans “residue separated in the preparation of various products (such as
grain or ores).Tailings MerriamWebster Dictionary (Online ed. 201 Fitps://www merriam
webster.com/dictionary/tailings?utm_campaign=sd&utm_mediurp&aem_source=jsonldlast visited Sept. 15,
2017 This definition is generally sufficient to understand the facts ptedérere; howevegs discussedhe

definition of “tailings” as it is used in Subpart W is at issu¢h@ motions now before the court and is further
addressed in the court’s analysis

* The Trust contends that Robefisnd is also a part of the tailings management system and that itailasya
impoundment before it was filled in 2014. (DktoN67 p.64.) The Mill contradicts this, arguing that Roberts Pond
was unrelated to the tailings management system. (Dkt. No. 76 .18ecause of the court’'s conclusion
regarding the statutd bmitations it does not reach the factual issue of whether Robertsvmd tailings
impoundment or in any way affiliated with the tailings managemertesys
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process. (Dkt. No. 61 9, Dkt. No. 63 Ex. 15 EFR 650 &x. 17 EFR 6368—69Any excess
liquid is then transferred to the evaporation ponds. (Dkt. No. 68 Ex. 9 pp. 27-28.)

Evaporation ponds hold the liquid, called raffinate or S/X (solvent solugdhgr for
evaporation as a method of disposal or for temporary storage until the liquid ftathbe
procesed foruranium and vanadium values. (Dkt. No.ffL8 & 1Q Dkt. No. 68 Ex. 9 p. 32.)
On occasion, the evaporation pomasy become entirely dryevealing raffinate crystals at the
bottom. (Dkt. No. 61 11 Dkt. No. 63 Ex. 14 EFR 459; Dkt. No. 68 EXxp. 50& Ex. 16
pp. 147-148 When this happens, the crystals are removed and placed into the tailings
impoundments. (Dkt. No. 63 Ex. 14 EFR 459affihate crystalsvere removed from Cell 4B in
2006 and disposed in Cell 3d)

The Mill completed onstruction ofCell 1in June 198knd has used é&xclusively as an
evaporation pondince that dateDkt. No. 619 14 Dkt. No. 63 Ex. 14 EFR 459Qell 1
receives raffinate solutiopprocessolutions from other cells, liquids from the Mill’s laboratory,
and stormwater runoff (Dkt. No. 61 Y 14.) Cell 1 has never received tailings solids. (Dkt. No. 63
Ex. 14 EFR 467; Dkt. No. 68 Ex. 12 pp. 17 & 22.)

The Mill completed construction @ell 2in May 1980. (Dkt. No. 63 Ex. 14 EFR 459.)
The parties do not dispute that Cellezeived tailingsolids fomits construction and thatwas
a tailings impoundment. (Dkt. No. 67 p. 37; Dkt. No. 76 p. 2®8l) 2 received tailings solids
until soméime after the late 1980’s but before 2008. (Dkt. Nof@E Dkt. No. 68Ex. 16
pp. 164—66.)t stopped receiving tailings when it was full to capapitysuanto its Radioactive
Material License and Groundwater Discharge Per(iitt. No. 61 7 15Dkt. No. 68 Ex. 9

pp. 83—84EXx. 14 EFR 43535& Ex. 16 pp. 193-95.0nceCell 2wasfull and no longer



receiving tailings, the Mill begatewateringCell 2 according to the final closure methods
outlined in its Reclamation Plah(Dkt. No. 611 16 Dkt. No. 68 Ex. 2& Ex.56.) The parties
agree that someosure activity has occurred, but they disagree on the legal issue of wbelther
2 has entered “final closure” as that term is used in SubpafDW. No. 67 pp. 60—64; Dkt.
No. 76 pp. 45-48.)
The Mill completed construction of Cell 3 in September 1982. (Dkt. No. 61 § 17; Dkt.
No. 63 Ex. 14 EFR 459The sides of Cell 3 are madeezrthen materia(Dkt. No. 61 17
Dkt. No. 63 Ex. 14 EFR 464.) Since its construction, Cell Ibasvedailings impoundments
from the tailings pipeline as well as process solutions from other @#is.No. 61 § 17; Dkt.
No. 63 Ex. 15 EFR 647, 650.) This began in the 1980s. (Dkt. NBx684 EFR 4353%.The
parties do not dispute th@ell 3 is a tailings impoundmer{Dkt. No. 67 p. 36; Dkt. No. 76
p. 22.)In April 2016, the Mill reported that Cell 3 was almost full with tailings but had a small
area where new tailings were being depositeét. No. 61  17; Dkt. No. 63 Ex. 15 EFR 6p0.
The Mill first proposedCells 4A and 4B as a singéghty-acre cell, butn anticipation of
the adoption of the 1989 revisions to Subparth,Mill proposedsplitting the cell into two
(Dkt. No. 619 18 Dkt. No. 63 Ex. 2 EFR 373; Dkt. No. 68 Ex. 8 EFR 646}-4%e Mill then
applied to the Nuclear Regulatory Commission and the EPA for permission to co@sfiubA
in 1989. (Dkt. No. 61 Y 18; Dkt. No. &X. 1) The EPA approvethe Mill's application under
the 1986 version of Subpart W on March 16, 1989. (Dkt. N¢. 83 Dkt. No. 63 Ex. 46.Yhe
Approval Order for the Mill was later updated on June 26, 1989, to authorize construction of

cells 4A and 4B. (Dkt. No. 61 2Q Dkt. No. 63Ex. 2) Construction ofCell 4A was

® The court makes no findings regarding the finality or legal implicatifrihe Reclamation Plan in any of its
iterations, as doing so is unnecessary in light of the court’s dispodit@aim 2.
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substantially complete on November 30, 1989, and the NRC approved it to receive process
solutions on December 21, 1989. (Dkt. No. 61  21; Dkt. N&»63 & Ex. 14 EFR 459.Jhe
NRC did not approve receipt of tailings at that time theinamended the license to allow
tailings on March 1, 1990. (Dkt. No. 61 ] 21; Dkt. No.E8 4) Cell 4A received process
solutions in 1990. (Dkt. No. 61 § 21; Dkt. No. 63 Ex. 14 EFR 459.) After 1990, Cell 4A was not
used and the liner sufferélgermal stress as a result of direct sunligbkt. No. 61 1 22; Dkt.
No. 63 Ex. 14 EFR 45pThis drying causedaffinatecrystals to formwhich wereremoved and
disposed of in Cell 3 in the mid-2000s. (Dkt. No. 61  22; Dkt. No. 63 Ex. 14 EFRCHEDB4A
was relined in 2007 and 2008 and, after DRC approved it for use on September 17, 2008, began
receiving tailings solislin October 2008. (Dkt. No. 61 § 22; Dkt. No.EB8 12 p. 23 &Ex. 16
p. 153.)

In June 2008, the Mill applied for approval from DRC to construct Cell 4B, which had
originally been contemplated in 1989 wdsnot constructed. (Dkt. No. 6L.23 Dkt. No. 63
Ex. 10 &Ex. 14 EFR 459-60.) Then on April 13, 2010, the Mill applied for aygirto
construct Cell 4B from DAQ pursuant to Subpart B¥PA also received a copy of the
application. (Dkt. No. 6% 24 Dkt. No. 63 Ex. 15.) The application indicated that Cell 4B would
not be usea@sa tailings impoundment as long as Cells 3 and 4A wemeiving tailings solids
and that it would instead be used as an evaporation pond along with Cell 1. (Dkt.JN&t 61
Dkt. No. 63 Ex. 15 EFR 649-50 & 653 he Mill's application assumed Cell 2 was in closure.
(Dkt. No. 63 Ex. 15 EFR 653DAQ approwed the application, saying “our review determined
that these facilities wilhot cause emissions in violation of the standard found in 40 C.F.R.

61.252, if properly operated Dkt. No. 61  25; Dkt. No. 6Bx. 16.) The Mill began

11



construction of Cell 4B in November 2010. (Dkt. No. 68 Ex. 17 )yDRC granted the Mill final
approval to operate Cell 4B on January 31, 2011. (Dkt. N§.83 Dkt. No. 63 Ex. 18.) And in
either January or February of 201lie Mill began moving processing solutions from Cell 4A
into Cell 4B. (Dkt. No. 6&EX. 9 p. 26 Ex. 13 pp. 5-6, & Ex. 18 DEQ 52At the time the Trust
filed its motion for summary judgment, Energy Fuels continued to operate CedlaB a
evaporation pond. (Dkt. No. @8x. 16 pp. 131-32 & 134.)

Roberts Pond is a one-acre retention basin that dates to the original construti#on of t
Mill in the early 1980’s and thahe Mill took out of service in March of 2014 and backfilled and
regraled by early @16. (Dkt. No. 61128 & 30; Dkt. No. 68 Ex. 9 pp. 193-94 & 197-98 &
Ex. 12 p. 16.) Roberts Pond was used as a catch basin for process upsets and overflows and to
capturestorm water runoff.kt. No. 619 28 Dkt. No. 68 Ex. 9 pp. 1935.) It is undisputed
that upon its closure, there were materials that contaireedum in Roberts Ponds evidenced
by the Mill's having returneduch material$o the ore pad for processing or depositeaminto
a tailingsimpoundment. (Dkt. No. 61 § 2Bkt. No. 68Ex. 9 pp. 201 & 204—0&x. 10
EFR 21069 & Ex. 19 EFR 23930 The Mill cleaned ugroberts Pond in July 2012 and again in
2014. (Dkt. No. 6&x. 10 EFR 2106%. Ex. 11)

Therefore, it is undisputed that at the time of the iongedf the instant motion<Cells 3
and 4A were serving as tailings impoundments. It is also undisputed that Cells 1 \aate4B
that timeoperating as a part of the tailings management system as evaporation pohds$ and t
evaporation ponds are a necessary and approved part of its methods. (Dkt. No. 68 Ex&89 85-87

90-92; Dkt. No. 77 Ex. 6 p. 6,389.)
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b. Claims 1, 3, 4, and 5: Radon Emissidresting

Thetailings impoundments that existbdforeDecember 15, 1989, are subject to
monitoring requirements pursuant to Method 115 and the reporting requirements set out in
Subpart W. 40 C.F.R. 88 61.253-254; Method 115 8§ 2.1A4#®ugh any “tailings pile” falls
under those reporting requirements, only testing of Cell 2 in 2012 and 2013 and Cell 3 in 2013
are now before the court.

i. Cell 2

On May 4, 2012, the Mill notified DAQ and the EPA that it wonldasureadon
emissions fronCells 2 and 3 between June 11 and 15, 2012. (Dkt. No. 68 Ex. 23 EFR 35272.)
The results of those tests revealed that Cekceded the regulatory limit leynitting
radon-222 at 23.1 pCi/(f¥sec), based on an average of each of the tested @&asNo. 68EX.

24 EFR 35276.)

The Mill thendetermined to conduct further testing during 2012. (Dkt. No. 68 Ex. 16

pp. 49-52.) On August 3, 2012, it notified DAQ and the EPA of this intention and that it would
retest Cell 2 in September andwember or early Decembdbkt. No. 68 Ex. 25 EFR 35274.)
The September test agaxceeded the radon flux limit, this time measuring pE.&(m’-sec)
(Dkt. No. 68 Ex. 27 EFR 31861.) The Mill then tested in October, whichedsldll higher
results of 27.7 pCi/(fsec), ad November, whicheturned26.1pCi/(n’-sec). Dkt. No. 84 Ex.
1 p. 2) Therefore, Cell 2 exceeded tralon flux limit in2012, averaging 25.9 pCi/rsec).
(Dkt. No. 68 Ex. 265CT 8875.)

On March 29, 2013, the Mill reported the 2012 radon flux resultSdd 2 to DAQ.

(Dkt. No. 62 1 7Dkt. No. 63 Ex. 21.The rgport demonstrated an increase in radon flux and

13



included the Mill’s proposed plan to bring the results back under the standard by amding c
and engaging in monthly sampling. (Dkt. No. 62 § 7; Dkt. No. 68 Ex. 26 GCT 8875-83.)
Pursuant to 40 C.F.R. § 61.254(b), the Mélganmonthly monitoring and reporting in April
2013. (Dkt. No. 68 Ex. 26 GCT 8872 & 8883.)

The Mill tested Cell 2 monthly in 2013 because of its 2012 violation. On April 3, 2014,
the Mill reported that Cell 2 remained in violation of the radon flux limit and reponederage
of its radon-222 emissions between April and December 2013 of 20.4 pG#@n (Dkt. No. 68
Ex. 29 GCT 8226.) It further reported that Cell 2 had reported emissions below 20.0?pCi/(m
sec) since September 201RL. (GCT 8228.) It submitted a table of the monthly averages in its
annual compliance report, which showed that Cell 2’'s radon-222 emissions were below 20.0
pCi/(mP-sec) for five ofthe previous nine months and had not exceeded 20.0 3@#ghsince
August 2013.1d. GCT 8237.) The report attributed the high emissions levels to the dewatering
process mandated by its groundwater permit and identified certain reimednegasures it had
already taken.ld. GCT 8234-35.)

To remediate the Cell 2 radon flux violation, the Mill covered “hot spots” where radon
flux readings were highest. (Dkt. No. §3B, Dkt. No. 63 Exs. 25-29It alsoremoved tailings
that had blown from Cell 3 into Cell 2 and constructed a five-foot berm to reduce future
windblown tailings. (Dkt. No. 62  8; Dkt. No. &Xk. 25 EFR 1000.) And the Mill covedlarge
areas of Cell 2 with additional coverfortify the platform fill cover that was alreadyplace.
(Dkt. No. 62 11 8 & 14; Dkt. No. 63 Ex. 40-hese efforts appear to have worked, as the Mill
reported below standard radon-222 levels in September 2013 and continuing until May 2014

when they submitted a request to DAQ for permission to cease monthly monitoringN@D&R
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1110-11; Dkt. No. 84 Ex. 1.) DAQ granted the Mill's request on July 23, 2014, and informed
the Mill thatDAQ and DRC agreed thé&tell 2 wasclosedand therefore was not actually subject
to Subpart W, buthat itwould be required to conduct semiannual rach@mitoring to maintain
its radiation permits. (Dkt. N&2 § 12; Dkt. No. 63 Ex. 38While the Mill awaited DAQ’s
response to its request to cease testinigsied in MayJune, and July 2014. (Dkt. No. 62  13;
Dkt. No. 84 Ex. 1.) In July radon emissiaightly exceeded the limignd the Milladded
additional platform fill in August and November of 2014. (Dkt. No. 6231L4; Dkt. No. 84
Ex. 1.)
i. Cell3

In April 2013, the Mill notified DAQ that it would perform an “annual sampling event”
of Cell 3between Jum 10 and 13, 2013. (Dkt. No. 68 Ex. 31 EFR 35P%He June test results
were 22.7 pCi/(frsec) (Dkt. No. 6&x. 30 GCT 8293 &Ex. 32 EFR 24924), sthe Mill
submitted an amended schedule on July 18, 2013, identifying planned tests for September 2013
and “Late Novemer/Early December” (Dkt. No. 68 Ex. 33 EFR 992). It modified the schedule
againon September 5, 2018gttinganother round of testing between December 2 and 4, 2013.
(Dkt. No. 68 Ex. 3R 1067.) In its annual repothe Mill reportedyearly averageadon-222
emissiondrom Cell 3 of 19.4 pCi/(fsec).(Dkt. No. 68 Ex. 30 GCT 8280.)

After June 2013, the Mill only tested Cell 3’s cover region, not its beach. (Dkt. No. 84
Ex. 2 p. 2) It averagedhe Junebeach measurement with the September and December
measurements of the covered region to reach the annual average of 19.4-g&ij(ifDkt. No.
68 Ex. 30 GCT 8280, 8318, 8320, 8351, & 8353.) The Mill had not previously, sdrsiace,

used this method for measuring and calculating compliance with the radon filuxDika.
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No. 84 Ex. 2) The Mill did not measure the sides of Cell 3 because they were built with dirt and
therefore excluded from Method 115. Method 115 § 2.1.2.

DAQ receivedall of the scheduling antileasurement location informatidout never
pursued a violationf Cell 3 The head of Minor Source Compliance B0AQ, Jay Morris
statedn his declaration to the couttathe knew of the Trust’'s concerns “regarding the way Cell
3’s radon flux sampling was conducted by the Mill in 2013"thatDAQ accepted the Mill’'s
sampling results because theyet [DAQ’s] requirements, ...[DAQ] knew that the Mill was
taking steps to address those areas of Cell 3 with high radon levels, and . . . the samtsg r
showed a trajectory of improvement sufficient to al[@AQ] to conclude that the standavas
being met.” (Dkt. No. 65 { 8.) He knew of the scheduling concerns but believed Subpart W’s
scheduling requirement was flexible and permitted the Mill to amend its scteeduézded.
(Id. 11 9.)He alsoknew the Mill did not reestthe beach in September and December 2013, but
DAQ did nottreat this as a violatiobecause of thBlill's steps to mitigate high radon areas and
because of the flexibility of Subpart W’s languadd. {| 10.) Finally Mr. Morris declared that
“[t]he overall structure of uranium mill cell radon flux testing and remed@ligpions in Subpart
W and Method 115 are designed to ensure that a source begins taking steps to redimesemi
if it exceeds the standafdand kecause the Millvastaking steps to cover and reduce emissions
and showed improvement in its followp emissions test&here was no time [M Morris] felt
that a compliance action was necessdig.” 15.)

4. The Trust's Connection to the Mill

In support of its motion for summary judgment, the Trust provided declar&toongour

Trust members-Yolanda Badback, Thelma WhiskeBi|l Crowder, and Ann Leppanen—who
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describd their connection to the area around the Mill and ffezethe Mill's alleged violations
have had on their lives.

Ms. Badback and Ms. Whiskesire both members of the Ute Mountain Ute tribe and
have bottheen membersf the Trussince before the filing of this lawsu{Dkt. No. 68 Ex. 39
1 2 & Ex. 401 1) The Ute Mountain Ute tribe’s reservation is in southeast Utah and includes
White Mesa, Utah(Dkt. No. 68 Ex. 39 2) Ms. Badback is Ms. Whiskers’s daughter, and the
women reside in the same home along with Ms. Badback’s four children (betwegesha &3
and 21) and niece in White MesHl.( 1.)Both women intend to live in White Mesa for the
remainder of their livegDkt. No. 68 Ex. 3911 & Ex. 40 1 1 & 7.Bothwomenhistorically
have eatemeat from deer hunted in the area near the Méinkiwell water, and gathered
sagebrush and other herbs for medicinal purpodaist. No. 68 Ex. 39]1 4, 310, 12-1%X
Ex. 409112, 5, & 6) They haveceased such activities in recent years becthesdear the effect
of the high levels of radon from the Mill. (Dkt. No. 68 Ex. 39 1 6, 10, 12-13 & E%X1867)
Now they travel to faoff locations to collect herbs, eat meat from other states drink bottled
water.(Dkt. No. 68 Ex. 39 11 10, 12-13 & Ex. 40 1 6.)

Ms. Badback is fortywo years old, has lived in White Mesa her entire life, raised her
children in White Mesa, and declares that “she has no plans to move away.” (Dkt. No. 68 Ex. 39
1 1) She went to school in nearby Blanding, Utah, then worked in Blanding and White Mesa in
various jobs until January 2014 when she injured her blatK 8) Ms. Badback complains that
the Mill has created hardships for her everyday (iie. 1 4) She say the Mill negatively affects
the air, water, land, analildlife, as well asher culture, community, and way of liféd()

Specifically the dust and smell of chemicals are a problem$oBadback.Ifl.) She also
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suggests that the Mill hasusedeople in White Mesa to have cancer and that it has poisoned
birds. (d.) She says the Mill is built orasred tribal burial grounds and is killing off sagebrush
and other herbs in its vicinityld()

Ms. Badback and her family have participated in effagainst the Mill for about fifteen
years. Dkt. No. 68 Ex. 39 { 5.) Among her many efforts, Ms. Badback traveled to Moab, Utah to
attend a meeting where the Mill was discussed and where a womaarfrorganization called
Uranium Watchold herthatthe Mill's radiation numbers were higher than they should loe) (

At the same meeting, Ms. Badback met a staff attorney from the Trust whodate to her
home and told her that the Mill was using more waste ponds than it shdyld. (

Ms. Badback declardghat she had her home tested for rablecause of her concerns
about the Mill and that she worries about her family breathing rattbr§f(6—7) As a resulbf
her fearsMs. Badback and her family go outsidss tharthey did before Ms. Badback went to
the meeting in Moab and learned about the high radiation coming from theldjIM§.

Badback also complains about heavy dust and smoke from the Mill and says that she was
diagnosed with asthma around 2012, which she suspects is related to emissions from the Mil
(Id. 1 8.)Shestates that if the Mill were ade “to obey the law” and closed properly clean up
excess waste ponds, she “ntifgel a little bit safer living near the Mill [and] . . . might stay
outside more.”Ifl. 1 15) She “might’return to her former uses of the land, including eating
meat hunted from nearby and collecting herlak) She desireto see the Mill “stop running” or
to run “less often,” both of which she says would positively impact hetadgy life. (d. 1 16.)
Ms. Whiskers similarly declares that she feels concern for herself, her famdyer

community because of the Mill. (Dkt. No. &X. 409 2.) She says people in her community
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suffer asthma and cancer and that sacred places have been disldiptBacguse of health
concerns linked to smoke and dust from the Mill, Ms. Whiskers moved her horse corral and
worriesaboutthe pesbility of radiationin the water.Ifl. Y 4-5.) She also has witnessed the
loss of native herbs, sagebrush, and willowsleaghad to travel long distances to collect such
plants. (d. T 6) She desirgto drink the water, collect herbs, and live free of dust and smells
from the Mill. (d. 17 &9.)

Like Ms. Badback, Ms. Whiskers has advocatgdinst the Mill for many years,
including attending the same meeting as Ms. Badback in Mmaly. 3.)As a result of tht
meeting, she came in contact with an attorney from the Trust, with whomaditer“about
problems at the Mill.”Id.) Although many of her concerabout the Mill ae general and relate
to its operationnotexclusively toits violation of Subpart W he does express that she has
“heard that some dhe waste ponds would be cleaned up if the Court made the Mill stop using
some of the waste ponds. If some of the panel® cleanedip, [she] would worry less about the
Mill and how it hurtgher] land and lier] community.” (d. 11 ~8.) She would “feel safer living
in White Mesa” if the Mill was made “to close waste ponds or keep its radiation rumbat
they’re supposed toe.” (Id. § 9) She would “feel better” about using herbs and sagebrush for
medicine, spending time outside, and having her family remain in White Ni&3a. (

Husband and wife Bill Crowder and Ann Lepparee Trust membensho live half the
year in Bluff, Utah and the other half in St. Paul, Minnesota. (Dkt. N&x681Y 1& Ex. 42
1 1) Both have been members of the Trust since befordatwsuit was filed. Dkt. No. 68EX.

41 1 & Ex. 42 § 2.) The couple’s Bluff home is approximately twentysedath of the Mill.

(Dkt. No. 68 Ex. 411 2) Theysay theychose the specific locatidor their homean part because
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Bluff did not, at that time, have the same history of uranium contamination that sdmeeottiér
towns in the area dold, 1 8.)The Crowdes purchased the land upon which their home now sits
in 1998 with the intentions of retiring theréd.( 2) They built the home between 2003 and
2013, and they have spent increasing amounts of time in Bluff eachlgear. (

In 2015, Mr. Crowder spent about half the year in Bluff, and he intends to spend at least
that much time each year for the rest of his lifg.) (He retiredfrom practicing as a consurmer
protection lawyer in 2015 and hopes to spend more time in Bluff moving ford@wyd-1€ has
been goig to southeastern Utah for backpacking trips since the mid-1980s @nadavisto its
“red rock landscapes, its archeological treasures, its remarkable cultdyaispasie open
vistas and clean air, its wild and remote charact&t.’¥(3.) When he is in Bluff, Mr. Crowder
spends his time hiking and exploringd.(1 4) In particular he enjoys investigating rock art in
the area.lfl.) When he is in Bluff, Mr. Crowder spends between four and five days a week
camping and hiking in the area surrounding his home andithe(ld.) He hasvisited Recapture
Canyon, Cottonwood Wash, and Westwater Canydr). These areas range from dodive
miles from the Mill. (d. 114-5) Over the years,énhas also camped with Ms. Leppanen, their
dogs ard friends in the areas around the Milt.(Y 6.)

At some point, Mr. Crowder “learngtatthe Mill had been violating federal legal limits
on its emissions of radon and the number of mill ponds it’s allowed to use,” and after that he
limited his use of the areasrroundingheMill . (Id. § 7.) He now avoids hiking in the canyons
closest to taMill and in areas downwind of the Milld() This includes the areas where he once
spent significant timeld.) He would look for rock art in these areas if not for the Mill's radon

emissions, and he does not receive as much pleasure from hiking and exploringahs naay
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the Mill as he once did because of his knowledge of the Mill's activitié3.The Mill's conduct
has also diminished the pleasi#e Crowder receives from his Bluffome, and he now
guestionsvhether the home will be the famityyme for generationashe and Ms. Leppanen
hadonce hoped.d. 118-9)

Mr. Crowder asserts that an injunction and or penalties walieMfate[his] concerns
enough that [he’d] start hiking closer to the Mill and taking more pleasure expbfing the
greater area around the Mil(ld. I 1Q) A court-ordered cleanup of the waste ponds, or financial
penalty that could be used for cleanup, “would go a long walnrinatingthe worries [he has]
that the Mill will be a longterm affliction on hs home and the area around itd.) It would
restore the pleasure he receives from his home and the goal of piadeimg to future
generation®f their family. (1d.)

Like her husband, Ms. Leppankas gpassion for hiking, exploring, and camping in the
areas arounthe Mill and theithome in Bluff. (Dkt. No. 6&Xx. 42 5) She states that they
began staying in their home in 2005 and that she has spent more time in Bluff eaahcgdagrs
retirement in October of 2011d( 193—4.) In addition to the hiking activities her husband
describedMs. Leppanen is alsoldtah state site steward for two archeological sites in Butler
Wash, northwest of the Millld. 1 6.)Her duties as site steward include at least quarterly visits
to the gesto search fowandalism, looting, or other damage and then reporting to the Edge of
the Cedars Museum in Blandindd.j She intends tbe a site stewariadefinitely. (d.)

Sincelearning that the Mill may be violatirfgubpart W, Ms. Leppanen hasited her
use of the area surrounding the Miltl.(f 7.) This hasliminishedher pleasure in hiking in the

area and caused her to worry about breathing radon and contaminatical @fater sources.
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(Id.) She has limited her hikes to Butler Wash als@whereind no longer hikes with her dogs
for fear that they will drink contaminated watdd.) She also used to pick wild grape leaves in
the Bluff areaincluding by the creek that flows by hechaeologicaditesin Butler Wash (Id.

1 8 She usedhe leaves for cooking, but she stopped doing so when she learned/df she
excessive radon emissionkl.| Like her husbandyis. Leppanemas reduced pleasuirem her
home, which she had hoped would be “passed down through generatfi’)(But she
declares that if the court were to make the Mill pay penalties and otherwiseyaeitiplegal
standards, her concerns would be eased (although not eliminated) and she would probably
resume hiking closer to the Mill, taking her dogs toarahaeologicasites, and picking grape
leaves.d. 110.)

LEGAL STANDARD

Summaryjudgment is proper when the moving party demonstrates that there is no
genuine issue of material fact and that it is entitled to judgment as a matter of laR. Ead
P. 56(a). When applying this standard, the court must “view\itence and draw reasonable
inferences therefrom ia light most favorable to the nonmovipgrty.” Commercial Union Ins.
Co. v. Sea Harvest Seafood (2b1 F.3d 1294, 1298 (10th Cir. 2001).

ANALYSIS
1. Standing

As a threshold matter, the Mill argues that the Trust lacks standing to bring its at@ims a
that the court, therefore, lacks jurisdiction. (Dkt. No. 76 p. 29.) In reviewd@Aacitizen suit,
the court must satisfy itself that the statut@guirements are met and that the action presents a
case and controversy pursuant toide 11l of the ConstitutionThe CAA citizen-suit provision
permits “any person,” upon sixty-day’s notice, to “commence a civil action awmdehalf”
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against a paon or entity “who is alleged to have violated (if there is evidence that duedll
violation has been repeated) or to be in violation of . . . an emission standard or limitatian” unde
theCAA. 42 U.S.C. § 7604. And it authoriziesleral district courtso consider citizen suits
seeking to enforce t@AA through injunctions, specific performance, and civil penalkes.
Here the parties do not dispute that the statutory requirements are met, andttisesetisfied
that both parties are proper untlee CAA and that the procedural requirements have been met.
Therefore, the court concludes thathe constitutional requirements arenin this case, so too
are thestatutory standing requirements set out in tA&C

The parties disagree, however, on whether the Trust satisfies the camstitstanding
requirements(Dkt. No. 76 pp. 29-33Dkt. No. 85 pp. 7-11.) The federal courts’ jurisdiction
extends only to actions that present a justiciable case or controversy. U.S. Cahistg &,
Lujan v. Defenders of Wildlif&04 U.S. 555, 559-60 (1992). For an action to present a
justiciable case or controversy, the plaintiff must have standing to purklieait560.A
plaintiff has standing if ilemonstrates (1) that‘suffered an ‘injury in fact’; (2) that “a causal
connection [exists] between the injury and the conduct complained of”; and (3)ishat it
“likely,” as opposed to merely ‘speculativetiat the injury will be redressed by a favorable
decision.”ld. at 560-61 (citationomitted). Where an association brings a claim on behalf of its
membersas the Trust has donémust show “its members would otherwise éatanding to
sue in their own right, the interests at stake are germane to the organizatiposepand
neither the claim asserted nor the relief requested requires the particgfatidividual
members in the lawsuitPriends of the Earth, Inc. v. Laidlaw Envtl. Se(v©C), Inc, 528 U.S.

167, 181 (2000).
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“[T]he party invoking federal jurisdiction bears the burden of establishingigteexe.”
Steel Co. v. Citizens for a Better EnB23 U.S. 83, 104 (1998). Thus, it is the Trust’s burden to
show each elaent of standing “in the same way as any other matter on which the plaintdf bear
the burden of proof,e., with the manner and degree of evidence required at the successive
stages of the litigationLujan, 504 U.S. at 561At thesummary judgmenphase plaintiffs
“must ‘set forth’ by affidavit or other evidence ‘specific fattdd. (quoting Fed. R. Civ. P.

56(e)). Because the record reflects, and the Mill does not dispute, that thedratddeessed are
germane to the Trust’s purpose and thatTrustmembersparticipationis not necessary, the
only issue is whether individual Trust members would have standswgetbe Mill for the relief
the Trust seekSee Sierra Club v. Envtl. Prot. Agen@g2 F.3d 971, 976 (9th Cir. 2014).

The Mill conters that the Trust lacks standing because it has failed to show that any of
its members have sustained“amury in fact.” (Dkt. No. 76 pp. 29-30.) For this element to be
satisfied, at least one member of the Trust must have been harmed in a manme(djhat
concrete and particularized and (b) actual or imminent, not conjectural or hygadtheaidlaw,
528 U.S. at 180. The members must haeedirect stake ithe outcomé of the litigation.

S. Utah Wilderness All. v. Palm@&07 F.3d 1143, 1155 (10th Cir. 2013) (quot@mnm. to Save
the Rio Hondo v. Lucerd 02 F.3d 445, 451 (10th Cir. 1996)). Although “generalized harm to
the forest or the environment will not alone support standifgltha, 707 F.3dat 1155
(quotingSummers v. Earth Island Insd55 U.S. 488, 494 (2009)), “environmental plaintiffs
adequately allege injury in fact when they aver that they use the affected asga pptsons

‘for whom the aesthetic and recreational values of the area will be lessenkdtchgltenged

activity.” Laidlaw, 528 U.S. at 183 (quotirfgierra Club v. Morton405 U.S. 727, 735 (1972)).
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“A plaintiff who has repeatedly visited a particular site, has imminent ptads so again, and
whose interests are harmed by a defendant’s cohdsctuffered injury in fact that is concrete
and particularized.Palma, 707 F.3cat 1156.

The Trust has shown its members have been injured in fact by the Mill’s allegatibwviol
of Subpart W. Ms. Badback and Ms. Whiskers state their desire to hunt for herbs, drink well
water, eat local gamand spend time outdoors; but they limit or avoid such conduct because of
their understanding that the Mill is violating EPA standards and emitting radondesat
regulatory authorities have deed safeMs. Badback in particular links her diminished time
outside her home in White Mesa and collecting herbs in the vicinity of the Mid tadbn
emissions. After attending the meeting in Mpahere she learned about excess radiation
emissionsand meeting with the Trust's lawyewrho told her abouheMill's use of excess
ponds, she had her home tested for radon and worries bretdhiaigcould cause her, or her
family, to become ill from radiatiorizurther, she attributes the losd@fal food, well water,and
medicine to the Millln these ways the Mi8l alleged violations of Subpart W have impedési
Badback and Ms. Whiskersability to use the land in the area in the manner they have routinely
done in the past and would like to do in the future. It has injured them in fact. This is not
changed by the fact that both women also raise, as the Mill pointgenét;alized concerns
about chemical odors and dust they attribute to the Mill but ntt Wolation of Subpart W.

Mr. Crowderand Ms. Leppanen also demonstrated their recreational use of the land near
the Mill is reduced by the radon emissions from the Mill in violation of Subpaiti&. hike
less andho longevisit places they once enjoyed. And Ms. Leppanen no longer picie gra

leaves for cooking. Additionalls. Leppanen’s statements regarding the archeological sites
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that she monitors are particulaggrtinent She has been visiting the sites, which are located to
the northwest of the Mill, at least quarterly since Apdl2.Her position as a site steward for
the State of Utah requires hergo tothese sitesegularly and she plans to hold the position
indefinitely. Although she has continued to make those visits, she no longer brings heitkdogs
herandshelimits hiking in the area. She would like to return to her prior use of this ksd.
Laidlaw contemplates, she has repeatedly visited Butler Wasbtaed areas in southeast Utah
in proximity to the Mill, she has imminent plans to visit them again as dictatbdrby
commitment as a site steward, but her ability to visit them under the circumstaadesls
most enjoyablewithout exposing herself to harm, is diminish€dese are not generalized
harms but actual, ongoing uses of the land that have been clibtaillee Mill’'sallegedconduct.
They are injuries in fact.

The Mill’s argument that the Trust members’ injuries must be health related because the
EPA promulgated Subpart W to prevent harm to human health resulting from radon emissions
from the Mill’s tailings mpoundments is unavailing. (Dkt. No. 76 p. Ithe CAAs express
purposes to protect health, 42 U.S.C. 7401(b)(1) (“The purposes of this subchapter are—to
protect and enhance the quality of the Nation’s air resources so as to promote thiegaltbli
and welfare and the productive capacity of its population.”)thgeTenth Circuihasapplied
Laidlaw's recreatioronly principle in CAA contextSeeWildEarth Guardians v. Pub. Serv. Co.
of Colo, 690 F.3d 1174, 1189 n.10 (distinguishlragdlaw, where injuries were adequately
alleged,on the grounds that the alleged negative health effectsgeasralized to all

Coloradans and not specific to WildEarth’s membéts3. sufficient thatbecause otheir
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concerns about the health effects of excess radossionsTrust members have reduced their
recreational use of the land

Next, theMill mustshowthat its alleged injury is “fairly . . . trace[able] to the
challenged action of the defendant, and not . . . th[e] result [of] the independent asbameof
third party not before the court.ujan, 504 U.S. at 56(alterations in the originalcitation
omitted. A fairly traceable connection must be more than “an attenuated conneRtdihs v.
U.S. Dep’t of Housing and Urban Dev2 F. Supp. 3d 1, 7 (D. D.C. 2014), but need not rise to
the level of proximate causidpva Health Sys. v. Gand§16 F.3d 1149, 1156 (10th Cir. 2005).
“Article 11l does at least require proof of a substantial likelihood that#fendant’s conduct
caused [aintiff's injury in fact.” Id. The Mill does not argue failure to satisfyetbausation
requirementand themembers have adtated thatheycurtailedactivity on the land near the Mill
afterlearning of the Mill's violation of either the radon emissions or tailings pond limitations
Accepting their statements as true, there is no question this element has b&erSetrra
Club v. Tri-State Generation & Transmission Ass’n, I3 F.R.D. 275, 280 (D. Colo. 1997)
(“Plaintiff's allegations—thatdefendantsemissions impair its members’ ability to breathe clean
air and view natural scenery and wildlfelearly satisfy [the causation] requirement.”).

Finally, the Trust's members’ injuries are redressateinjury is redressable if it is
“likely,” as opposed to merelgpeculativé,that the injury will béredressed by a favorable
decision.” Lujan, 504 U.S. at 56{citation omitted)Herethe Trust seeks civil penalties,
injunctive relief, and declaratory judgmeatl of which would require the Mill to comply with
Subpart W Okt. No. 29 1 1 & Prayer for Religfandthe Trustmembersstate they would return

to their activities on the land if the Mill was made to stapating Subpart W or pay fines that
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could be used to help clean up the Mill's violatioBeforcemenbf a statute or regulation
enactedo protect health interesserves terotect the health of those who desire to dfexted
land, whether for recraan or other purposeSierra Club v. Johnso@36 F.3d 1269, 1279
(11th Cir. 2006) (determining thatdnceris about pollution” that redu@declarant’s aesthetic
and recreational experienaee sufficient to satisfy standing requiremengnd civil penalties
help remedya violation and discourage future violatiohaidlaw, 528 U.S. at 185-86 (“To the
extent that [civil penalties] encourage defendants to discontinue currentovislahd deter them
from committing future ones, they afford redress to citizen plaintiffs waangred and
threatened with injury as a consequence of ongoing unlawful condd¢tug.the specific relief
and civl penalties that the Trust seelWould, if granted, redress members’ injuriesBecause
the Trust has shown its members would have standing, it has associational standing@umd the
is satisfied that it hgsirisdiction over this action.

2. Number of Tailings Impoundments

In its seconatlaim for relief, Grand Canyon Trust alleges that the Mill has been violating
Subpart W’s phased disposal work practice, 40 C.F.R. § 61.252(b)(1), which seeks to limit radon
emissions in part by prohibiting uranium mills that utilize phased disposal frontiogereore
than two tailings impoundments at any given tfh{Bkt. No. 29.) Both parties have moved the
court for summary judgment of this claim. (Dkt. Nos. 60 & 67.) ThetTallsges that the Mill
began violating the impoundment limit on November 11, 2010, when it constructed Cell 4B

while Cells 1, 2, 3, and 4AndRoberts Pond were tailings impoundments in operation and count

® Phased disposal is “a method of tailings management and disposaluseichned impoundments which are filled
and then immediately dried and covered to meet all applicable Federal standard&’ RIGEL.252(F). It is
undisputed that the Mill uses phased disposal. (Dkt. Nos. 67 635 20.)

28



againstSubpart W'dwo-impound maximum. (Dkts. No. 29 & 67 p. 53.) The Mitjues thathe
statute of limitations to the CAA’s citizesuit provision bars this claim and thaven if the
claim is timely, the Mill is not violating 1.252(b)(1) because Cell 2 is in final closure while
Cells 1, 4B, and Roberts Pongreevaporation ponds not within the scope of the phased
disposal work practice, leaving only Cells 3 and 4 as operational tailings impoundr{@kits
No. 60 pp. 46—48; Dkt. No. 76 pp. 40—49.) Both parties agregedthidie time the sumeany
judgment motions were filedells 3 and 4Avere operating tailings impoundments. (Dkt. Nos.
67 p. 53; Dkt. No. 76 p. 20.)

The statute of limitations for CAA citizen suits is five ye@8.U.S.C. 8 2462. The
limitations period begins taun “as soon as @aim ‘first accrue[s],”Sierra Club v. Okla. Gas &
Elec. Co, 816 F.3d 666, 671 (10th Cir. 2016) (emphasis and alteration in original), which in this

case is upon construction of a nwingsimpoundmenbr the first use of an existing cell as a

" The Mill also arguethatlaches bars the Trust's claim and that the Mill failed to exhaustritinédrative

remedies before raising this claim. (Dkt. No. 60 pp583) The court declines to consider the laches defense
because compliance with the statute of limitatigaserallybars a laches claim andhere the Trust does not
comply with the statie, laches is redundar@ee Petrella v. Metr@oldwynMayer, Inc, 134 S.Ct. 1962, 1967
(2014) (‘To the extent that an infringement suit seeks relief solely for condagtro within the limitations
period, however, courts are not at liberty to jettison Congjedgment on the timeliness of suit. Laches, we hold,
cannot be invoked to preclude adjudication of a claim for damages broug thi¢ghthreeyear window. As to
equitable relief, in extraordinary circumstances, laches may bar at thinreshold the particular relief requested
by the plaintiff’); Pres. Coal., Inc. v. Pier¢&67 F.2d 851, 854 (9th Cir. 1982) (“Laches must be invoked sparingly
in environmental cases because ordinarily the plaintiff will not be tlyevartim of alleged environmental damage.
A less grudging application of the doctrine might defeat Congressvironmental policy.”). Likewise, the court
does not consider the exhaustion defense because the CAA imposel extsucstion requiremergiee42 U.S.C.

8§ 7604;see also Citizens for a Better ERCal. v. Union Oil Co. of Cal.83 F.3d 111, 1119 (9th Cir. 1996)
(concluding an action to enforce Clean Water Act requirements was prapetheugh there remained state
administrative remedies to review the stata&thod of enforcing the relevant CWA requiremeAtd there is no
reason for the court to impose such a requirement on a discretionaydsasiere are no ongoing administrative
procedures with which this court’s ruling would interfere and bexthesremedies the Trust seeks are available
under the CAA but could not be awarded by a state administrative agentthe Mill's citations to collateral
attack cases are inappodiecause the CAA expressly permits this challenge in Claim 2. 42 U.36D48
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tailings impoundment, 40 C.F.R. § 61.252{@he limitations period applies to the Trust's claim
for civil penalties and extends to its request for injunctive and declaratmfyuedier the
concurrent relief doctrin€kla. Gas & Elec. C9.816 F.3cat670 & 6756. It is undisputed
that Cell 4B was built within five years of the Trust's complaint, so the fiestrconsiders
whether Cell 4Bvasatailings impoundentsubject to tk phased disposal work practice upon
first being constructed Concluding that Cell 4B is not a tailings impound, the court then
addressewhether any other cells fall within the limitations peramttl determines thab cell
does. Therefore, no conmation of cells constitutes actionable violation of the work practice.
a. Cell 4B Did Not Cause the Millo Exceed the Phased Disposal Work Practice.
Subpart W prohibits facilities licensed to manage uranium byproduct matevials fr
building new tailings impoundments after December 15, 1989, unless those impoundments
comply with certain requirenmés. 40 C.F.R. 88 61.250 & 252. Hacilities utilizing the phased
disposal method, Subpart W requires (1) that newly constructed impoundroteikseedorty
acres; (2) that such impoundments satsséndards for uranium byproduct management under
the Atomic Energy Act of 1954; and (3) that no more than two tailings impoundrberiis
operation” at a time, including impoundments that existed prior to December 15, 1989. 40 C.F.R.
8 61.252(b)(1). The Trust's argument that the construction of Cell 4B, completed on November

11, 2010, violadd Subpart Wassumeshat Cell 4B isan operational tailings impoundmeBut

84A] claim accrues as soon as ‘the plaintiff can file suit and obtain réliférra Club v. Okla. Gas & Elec. Go.
816 F.3d 666, 673 (10th Cir. 2016) (quotidgimeshoff v. Hartford Life & Accident Ins. C&34 S.Ct. 604, 610
(2013)). “[T]he clockunder §2462 begins only once, when a cldimst accrues.’ld., 816 F.3d at 674 (emphasis
in original). And where a citizen siseeksequitable relief “based on the same facts supporting theldamed legal
claim,” the equitable claims are also untimely and therefore bad.eat.675-76.

° The Trust argues Cell 4B violates the phased disposal work practicelesgartiwhether it was receiving tailings
solids or process solutiorBut becaus€ell 4B had not ever received tailings solids at the timéntant motions
were filed the court considers the date of construction.
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DAQ approved construction @ell 4B, concluding that it would not cause the Mill to violate the
requirements of Subpart W. (Dkt. No. B&. 3.) Indeed DAQ historically had viewed
evaporation ponds as distinct from tailings impoundments and had not counted them as part of
the two operating tailings impounds. (Dkt. No. 64 { 8.) Although the court is not directly
reviewing DAQ'’s decision to permit construction of Cell 4B, DAQ’s intergi@beprovides a
useful starting poinfTherefore, the court must first determim@v much, if any, deference is
owed to DAQ as the agency administering Subpart W in Utah and specificatlyawiteshould
defer toDAQ’s conclusion that the construction©éll 4Bwould not be in violation of Subpart
W.

Whether a state agency is entitled to deference wtsmnisteringederal law is not well
settled*® According to the Tenth Circuig “state agency’s determinatiofprocedural and
substantive compliance with federal law is not entitled to the deferenceeaffaféderal
agency’ AMISUB (PSL), Inc. v. Colo. Dep’t of Soc. Ser839 F.2d 789, 796 (10th Cir. 1989)
(reviewing de novo the state of Colorado’s Medicaid plan for consistency with theFede
Medicaid Act and relevant federal regulations) (cifingner v. Perales869 F.2d 140, 141-42

(2d Cir. 1989), which distinguishé&hevron U.S.A. v. Natural Resources Defense Cqul&il

9 The Mill's motion for summary judgment argues that “DAQ’s intetations and application of subpart W are
owed substantial deference.” (Dkt. No.®043.) In reachig this conclusion, the Mill cites case law that federal
agencies are entitled to substantial deference when interpretinguwmeregulations and that, when an agency
delegates its authority, the delegatee is vested with the same authottitg@idre deserves the same deferesce
the delegating agency because it steps into the shoes of the delegating @dignxyd3-44.) The case law upon
which the Mill relies does not, however, address the EPA or the uniquensiances of cooperative federalism
embodied in the Clean Air Act. Rather, the Mill relies on cases involtiad-éderal Communications Commission
in which the FCC delegated its authority to a subdivision within the ag8eeind. Bell Tel. Co., Inc. v. McCarty
362 F.3d 378, I3m-87 (2004 (deferring to the expertise of the Wireline Competition Bureauivision of the
FCC—because the WCB was serving as “the voice of the FCC interpreting itaimin Such cases are inapposite
where, as here, a separate and distinct sovereign has ddteptesponsibility of implementing the law of another
sovereign.
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U.S. 837, 843—-44 (1984 But the Tenth Circuit’s conclusion does not preclude all deference to
state agencies, anther circuitshave concludethatstate agencies’ regulatoggcisions may,
nonethelesanerit some deferenaghere the agency is administering federal statutes and
requlations upon an express delegation fiéongresss long as the agency’s interpretation or
application is otherwise consistent with federal |®ee, e.gAriz. v. City of Tucsar761 F.3d
1005, 1014-15 (9th Cir. 2014) (concluding that the relevant atgecy was owed “some
deference” regarding the environmental issues in a CERCLA consent decreeibut not
interpreting CERCLA’s mandate(ity of Bangor v. Citizens Commc’ns C832 F.3d 70, 94
(1st Cir. 2008) (noting that “Federal courts generally defer state agency’s interpretation of
those statutes it is charged with enforcing, but not to its interpretation chffstiutes it is not
charged with enforcing”Bldg. Trades Employers’ Educ. Ass’n v. McGowaitil F.3d 501, 507
(2nd Cir. 2002) (observing that no deference is owed to state agency’s interpretteniesal
laws the agency is not charged with enforcing, implying that some defereawedsvhere the
agency has been charged by Congress or a federal agency with enfordeitient); Cecil Cty.
Office of Housing & Cmty. DeV33 F.3d 323, 328 (4th Cir. 1994) (concluding that a state
agency charged with administering the federal Section 8 housing program pursuant to
congressional authorization should be accorded deference because the agaratiGreags
not inconsistent with federal law and “a court may not substitute its own irttgrpnefor the
agency'’s if the agency’s interpretation is reasonable”).

This is so because the state agency has at least some expertise andsGkelgres
intended to draw on that expertise when permitting delegation to a state &pnGity of

Tucson 761 F.3d at 10145 (“[W]here state agencies have some environmental expertise they
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are entitled to ‘'some deference’ with regard to questionsetnimg their area of expertise.”);

City of Bangor 532 F.3d at 94granting some deference to a state agency’s decision to enter a
consent decree in a CERCLA enforcement adbecauséthe state agency has some expeftise
but noting the deference is less than the EPA would recéigayjue to Save Lake Tahoe v.
Trounday 598 F.2d 1164, 1174 (9th Cir. 1979) (concluding that it was proper to defer to the
state agency’s permitting decision pursuant to the Nevada State ImpleomeRtah mandated

by the Clean Air Act)Voigt v. Coyote Creek Mining Ca.l.C, No. 1:15€V-00109, 2016 WL
3920045, at *31 (D. N.D. July 15, 2016) (deferring to the state agency’s application of federa
law “to the particular circumstances of th[e] case” in issuing a minor sounce peder the

CAA); Nw. Envtl. Def. Ctr. v. Cascade Kelly Holdings LG5 F. Supp. 3d 1100, 1124-25 (D.
Or. 2016) (deferring to a state agency implementing the Clean Aimdidth@ Oregon SIP
because Congress directly contemplated state involvement and the state agency h
environmental expertise).

The Supreme Court’s view of the EPA’s role in overseeing state agencmasiiattation
of the Clean Air Acsupports some deference to DA&ge Alaska Dep’t of Envtl. Conservation
v. Envtl. Prot. Agengyb40 U.S. 461, 490-91 (2004).Ataska Department of Environmental
Conservation v. EPAhe Court instructed that tl#° A should not “step in” and involve itself in
state administration of the CAA unless the “state agency’s” application adldhvantstandard
is “not based on a reasoned analydis.’at 490 (citation and quotation marks omitted). It
continued that, while the EPA serves a “limited but vital role in enforcing [CAA standArites
statutory “scheme . . . places primary responsibilities and authority withates Sacked by the

Federal Governmentld. at 491 (citation and quotation marks omitiexsde alsd_eague to Save
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Lake Tahoe598 F.2d 1164, 1174 n.11 (9th Cir. 1979 its findings in Subchapter | of the

Act, Congress explicitly stated thahe prevention and control of air pollution at its source is the
primary responsibility bStatesand local governments.” (quoting 42 U.S.C7401(a)(3))

Here, DAQ is entitledo some deference because it is applying federal regulations pursuant to
Congress’s express authorization in a manner that is not inconsigtefederal lawand is
reasonable.

First, DAQ’s conclusion merits deference because Congress invitedgtaiey
involvement in HAP regulation by authorizing states to apply t&# for approval to become
the implementing and enforcing body. 42 U.S.C482(l). Utah satisfied all dtaory and
regulatory requirements in 1995 and, effective May 15, 119@5E-PA “delegate[d] its authority
for the implementation and enforcement of [many of the] . . . National Emission Stafwtards
Radionuclides for all sources located, or to be located in the State of Utah,” inchudipgrt
W. Approval of Delegation of Authority; National Emission Standards for Hazardous Air
Pollutants; Radionuclides; Utah, 60 Fed. Reg. 13,912-13 (March 15, 1995). Thus, as Congress
contemplated, DAQ has administeragbfart W for over twenty years. (Dkt. No. $4.)And
although Congress authorized the EPA to intervene and enforce a regulatiom staenhas
failed to do so, 42 U.S.C. §8112(1)(6) &7413(a), the EPA hawot exercised thauthority with
respect to the Mill.

Second, DAQ’s conclusion that constructiorCafll 4B did not cause the Mill to violate
Subpart W is not inconsistent with federal law. Subpart W defines existing impouratsyas “
uranium mill tailings impoundment which is licensed to accept additional tailings and is in

existence as of December 15, 1989.” 40 C.F.R. § 61.251(d). It defines tailings, in conjunction
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with “uranium byproduct material,” as “the waste produced by the exiragticoncentration of
uranium fran any ore processed primarily for its source material content. Ore bodieteddpy
uranium solution extraction and which remain underground do not constitute byproduct material
for the purposes of this subpatd’ §61.251(g). fO]perationmears that an impoundment is
being used for the continued placement of new tailings or is in standby status for seatepla

An impoundment is in operation from the day that tailings are first placed in po&iimdment

until the day that final closure begin$d’ § 61.251(e). Finally, “phased disposal” is “a method

of tailings management and disposal which uses lined impoundments which are fillednand the
immediately dried and covered to meet all applicable Federal standdrds61.252(f) But
Subpart W does not define either “tailings impoundmentsfioal‘closure’ The CAA is also

silent on the matter.

Therefore DAQ had to interpret the rule when presented with the task of approving Cell
4B. In light of these gaps in the definitions and aware thaasat@ells 3 and 4A were used as
tailings impounanents DAQ permitted Cell 4B to be built, concluding that doing so would not
result in a violation of 40 C.F.R. 61.252. (Dkt. No. 64 Ex.T8ws, DAQimplicitly adopted the
position that “tailings impoundmeritazere only those containing tailings solids, not evaporation
ponds, which receive only process solutions and other liquids. This does not contradict the
definitions set out in Subpart W, and it is consistent with past EPA interpretatios @iased
disposal work practice. (Dkt. No. @ 29 & Ex. 1.) The Trust argues that the definition of
“tailings” encompasses all waste produced, including liquids, and for that madornng to
treatevaporation ponds as impounds is contrary to the Subpart. (Dkt. No. 67 pp. S¥hkb6.)

Subpart W’s definition of “tailings,” if read in isolation, may be broad enough tadediquids
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deposited in the evaporation ponds, the definition of phased disposal makes the Trust’'s argument
impossiblebecause itontemplates filling and covering. Evaporation ponds by their very nature

do not remain full. And covering requires a stable base upon which to apply the cover, which
would sink to the bottom of a liquitihed evaporaibn pond. Thus, the definitions in Subpart W,

when taken together, do not contradict DAQ and the definition of phased disposal appears to
supportDAQ’s conclusion.

Third, DAQ’s interpretation is reasonable. It distinguishes solids, whichremil&in
permarently on the Mill site from liquids, which evaporatés stated Subpart W'’s definition of
phased disposal involves events that would never happen at an evaporatiotilhoggd—
drying, and covering. And Method 1&a%socontemplates the limitation by requiring testing of
beachessurfaceand sides. Method 115 § 2.1.3. Evaporation ponds have no beaches or surface
as they are entirely submerged. And, as Method 115 notes, water covered aasasmesl not
to emit at allld. 8 2.1.3(a)lt is also reasonable as a practical matter because evaporation ponds
are necessary to operation of the Mill. (Dkt. No. 68 Ex. 9 pp. 88-86-92; Dkt. No. 77 Ex. 6
p. 6389.) If evaporation ponds were considered tailings impoundmel@gastonempound
would have to be used for evaporation, leaving only one impound for tailings solid. As a result,
the Mill would be forced to close anyte a cell receivingailingssolids became full, and it
would have to remain closadhtil final closurehad begun and a new tailings impoundmext h
beenconstructed andiasready to receive solid waste.

The conclusions of other regulating ageneils® supprt the reasonableness of DAQ’s
approachFor instance,ite Nuclear Regulatory Commissiamendedhe Mill's Source Material

License permitting the Mill to receive and process uranium byproduct material and peagmittin
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discharge of process solutions into Cell 4A at a time when Cell 1 was receivieg$smtutions
and Cells 2 and 3 were both receiving tailings solids. (Dkt. N&x63 EFR 378.) Therefore,
NRC’s permitting decision authorized a new cell when three others were ngdratiause it
distinguished evaporation ponds from tailings impoundn&ntilarly, Phil Goble of the DRC
stated on February 19, 2014, that the Mill operated only two tailings catiBrg that Cell 4B
was “used for liquid management” and had exer received tailings. (DKiNo. 66 Ex. 2p. 1.)

The Trust, however, points the court to an EPA statement from 1986 in which it referred
to “slimes” i.e., process solutionas tailingsas evidence that EPA believed evaporation ponds
contained tailings and were therefore tailings immbuents. (Dkt. No. 68 Ex. 50 GCT525, 535.)
The court is unpersuaded, howemcauseaside from occasiofta defining “tailings” broadly
in contexts divorced of the relationship to tailings impoundments for purposes of Subgaet W,
EPA never took the position contrary to DA@kile it was the regulating authority nor has it
seen fit to intervene in DAQ'’s regulatory approach. In fact, EPA’s reegision of Subpart W
expressly excludes evaporation ponds from the phased disposal work practice. Revisions
National Emission Standards for Radon Emissions from Operating Mill Tsiil@gFed. Reg.
5,142 (Jan. 17, 2017). The preamble to the new rule makes clear that “Subpart W . . . does not
apply to impoundments constructed for the purpose of managing liquids generated byoclosure
remediation activities, when they are used solely for that purplaseat 5,166. Instead, Subpart
W only begins to apply once the impoundment receives tailings or uranium byprodeicaima
Id. at 5,167. As such, the new rule defines conventional impoundm#érdse—receiving tailings
or uranium byproduct materitiat will be left in place upon facility closureand

nonconventional impoundments—those that are used for managing keaittontain(]
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uranium byproduct material or tailings suspended in and/or covered by ligdidst’s,179. It
then amends the phased disposal work practice to clarify that it only applies totcorale
impoundmentsld. In other words, the new rule codifies the distinctetween tailings
impoundments and evaporation ponds that the Mill argues for on summary judgment and that is
reflected in the DAQ’s conclusion that Cell 4B did not cause the Mill to violate Subpart
Given the consensus among the agencies, the cours tiefleAQ’s expertise

b. The Statute of Limitations Preclud@sview of All Other Cells

The Trustcontendghat even if Cell 4B did not fall within §1.252(b)(1), the Mill was
nonetheless violating the impoundment limit because Cell 2 had not entered final wlosare
Cell 4A began to receive thailings solids in 2008ut the statute of limitations hasren any
remaining combination of cell#.is undisputed that Cell 2 began accepting tailings before 1989
and thatCell 3has beemccepting tailings since its construction was complete sometime in the
1980s. (Dkt. No. 67 p. 37; Dkt. No. 68 Ex. EER 43%3; Dkt. No. 76 p. 25ell 4A wasunder
construction until sometimafter Cell 2 began closure in 20@8\d it began receiving tailings
October 20081 (Dkt. No. 68Ex. 12 p. 23 &Ex. 16 pp. 134-39.) Cell 1 and Roberts Pond only
ever served as evaporatiand catchment basinsspectivelyand theywere built well before the
five-year limitations period(Dkt. No. 61 § 28; Dkt. No. 63 Ex. 14 EFR 468¢causeCell 4B is
an evapration pond that does not count against thedalblimitation and because no other cell
was constructed within five years of the amended complaint, no “new tailipgsimdment”
triggeredthe phased disposal work practice. 40 C.F.R. § 61.252(b). Teubjill is entitled to

summary judgment of Claim, @vhichis DISMISSED with prejudice.

" Evenif Cells 1, 2, and Roberts Pond were tailings impoundments, it is utedishat they were completed and
accepting materials wdlleforethe five-year limitations period.
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3. Excessive Radiation

Finally, the Trust contends that the Mill failed to comply with Subpart W’s radien fl
limit in 2012 and 2013Specifically, the Trust says that Cele2ceede®0 pCi/(nf-sec) in 2012
and 2013 and that Cell 3 did the same in 2013. (Dkt. No. 67 pp. 46—49yddtalso argues
that the Mill improperly scheduled and conducted testing of Cell 3 and thatnmasgprieties
violated Subpart W.I4. pp. 49-53.) In light of these alleged violations, the Trust seeks an
enforcement order undére CAA that would requir¢he Mill to comply with the standards set
forth in Subpart W. (Dkt. No. 2944 54, 60, & 62.) It also seela injunction against furén
radon-222missionin violation of Subpart W and civil penalties fiwe Mill's alleged
violations. (d. Prayer for Relief.As an initial mater, the Mill argues theclaims are moot.
Because the mootness doctrine bears on the court’s jurisdiction, the court fingtlesribese
claims are not moot and then considéesalleged violations of Subpart W’s radon flux limit.

a. Mootness

The Mill contends thaall claimsthat itviolated the radon flux limiaremoot becausk
is now in compliance, having brought radon-222 emissions at Cells 2 and 3 below 20.0
pCi/(m?-sec). (Dkt. No. 60 pp. 55-58.) There are two forms of mootness: constitutional and
prudential.S. Utah Wilderness All. v. Smithil0 F.3d 724, 727 (10th Cir. 1997). If a claim is
constitutionally moot, the court does not have power to adjudicate the SlkegWildEarth
Guardians 690 F.3d at 1182. Constitutional mootness applies when “a plaintiff has standing at
the beginning of aase but, due to intervening events, loses one of the elements of standing
during litigation.”Id. If a “real and specific controversy admitting of specific relief through a

decree of a conclusive character’” ceases to exist at any time during litigaipfedgral court
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has no power to give opinions . . . or declare principles of law which cannot affect theimatte
issue in the case before i6ith 110 F.3d at 727 (quotirgreiser v. Newkirk422 U.S. 395,

401 (1975)). Aclaim isconstitutionallymoot if there is no longer a live controversy and “the
defendant shows it is ‘absolutely clear’ that [the complained-of] conduct ‘couldasatrably

be expected to recur,” thereby negating the potential deterrent value of the\ddiEarth
Guardians 690 F.3d at 1186 (quotingaidlaw, 528 U.S. at 189).

The Mill argues that its alleged emissions violasiareno longer redressable because
both Cells 2 and 3 are presently in compliance with Subpart W. While there may beemb curr
violation, and therefore no live controversy, the Trust’'s clamnsot moot for two reasons.
First, it is possible that the Mi#i radon flux violation will recudespite itdestremediation
efforts.In WildEarth Guardiansthe court concluded the relevant conduct would not likely recur
where a power plant was constructed amid a changing regulatory backgrounegediall
without a permit. 690 F.3d at 1186—-87. There the court was persbackase of changes to the
relevantregulations and otheircumstancebeyond the defendant’s contrbkcause of the
defendant’s efforts to complg the face of those changesid becauspenalties enforcing the
old regulations would have no deterrent effettUnlike in WildEarth Guardiansit is at least
possible thathe Mill will violate again, given the volatility of radon emissions and the ditfyc
of keeping radon emissions consistently low, as illustrated by the Mill's prediostguggle to
reduce emissions and the occasional spikadon emissimsdemonstrated by the Mill’s testing
records. (Dkt. No. 84 Ex. 1 & 2T)hus, the Mill has not met the high bar for showing violations

will not recur.
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Secondwhen a claim is for damages or other monetary rehefclam can still be
redressedSeel3CCharles AlanWright & Arthur R.Miller, Federal Practice and Procedure
Jurisdiction8 3533.3 (3d ed. 2017). Afith most ctizensuits, a plaintiff's claim for civil
penalties is not rendered moot by the defendant’s compliance with the law bibeaplsentiff
retains a concrete interest in deterring the defendant from future violaWgidEarth
Guardians 690 F.3d at 1186dere the threat of civil penalties is an ongoing deterrentaull
redress for the Mill's past violations. Therefdi®e claims alleging radon flux limit violations
arenot constitutionally moot.

In some instances the court may have the power to decide a case but neveltbhktess
to do so because the controversy before it is “so attenuated that considerationsrafgamte
comity for coordinate branches of government counsel the court to stay its hand, ahtaddwi
relief it has the power to grant8mith 110 F.3d at 727 (quotinghamber of Comm. v. United
States Dep’t of Energy27 F.2d 289, 291 (D.C. Cir. 1980)). Such issues are prudentially moot.
SeeWinzler v. Toyota Motor Sales U.S.A., |ri81 F.3d 1208, 1209 (10th Cir. 2012). Because
claimsfor equitable relief remain in the “remedial discretion” of the court, whealaaritiff
seeks equitable relief already being provided by coordinate branches oirgen& without
some justification for duplicative efforts, the court can exercise itsadisn and dismiss the
case on prudential mootness groundsat 1209-10. But “[t]his doctrine generally applies only
to requests for injunctive or declaratory relidkib Grande Silvery Minnow v. Bureau of
Reclamation601 F.3d 1096, 1122 (10th Cir. 2010) (citBwgilding & Construction Department
v. Rockwell International Corp7 F.3d 1487, 1492 (10th Cir. 1993), in which the court

determined that all cases applying prudential mootness were for prospespiitable relief).
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Because the Trust seekivil penalties, and not just prospective equitable relief, the
prudential-mootness analysis is not appropriate I$&e.Rio Grande Silvery Minnp801 F.3d
at 1023.

b. Cell 2

In Claim 1 of the Amended Complaint, the Trust contends that the Mill excészled
radon flux limitand therefore violated Subpart W in 2012 and 2013. (Dkt. No. 29 { 41.) Subpart
W states, “Rado222 emissions to the ambient air from an existing uranium mill tailings pile
shall not exceed®pCi/(m’-sec) (1.9pCil/(ftsec)) of rados222.” 40 C.F.R. § 61.252(afell 2
averaged 25.9 pCi/(frsec) in 2012 and 20.4 pCi/freec) in 2013 (Dkt. No. 6Bx. 26
GCT 8875 &Ex. 29 GCT 8226). It is uncontested tlZell 2 exceeded the limiget out in
Subpart W. And aelfreported violation of an apphble limitis sufficient to create liability.
Seee.g, Concerned Citizens around Murphy v. Murphy Oil USA, 1686 F. Supp. 2d 663,
679-81 (E.D. La. 2010) (grantimgmmary judgment with respect to liability f@ICAA
violation based only on the def@ant’s selreported violationswhere there were nineteen self
reported violations over an almost fiyear period)St. Bernard Citizens v. Chalmette Refining
354 F. Supp. 2d 697, 706—(.D. La. 2005) granting summary judgment on the issue of
liability for thirty-four seltreported permit violationsSierra Club v. Pub. Serv. Co. of Colo.,
Inc., 894 F. Supp. 1455, 1458-61 (D. Colo. 19%9Xérmining only that the defendant’s self
reported data was proof of liability of a violation and doing so when, on previous sucloum|lati
the state agency had first taken no action and later required only a smaléogdity Thus,Cell

2 would have violad of Subpart W in 2012 and 2013 if it had been subject tp&ti/.
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But the Mill arguesCell 2was not subject to Subpart &/the relevant timehe court
agrees-? The Mill claims Subpart W does not apply to impoundments that are closed arathat
a resultjt did not apply to Cell 2 after 2008, when the impdunent ceased being aperding
existing mill impoundment(Dkt. No. 60 p. 52.f5ubpart W is entitled “National Emission
Standards for Radon Emissions Fr@peratingMill Tailings.” 40 C.F.R. § 61.250-256
(emphasis addedlt applies tdfacilities “during and following the processing ofanium ores.”

Id. 8 61.250. It “does not apply to the disposal of tailinggh.'Subpart W defines “operation” to
“mean(] that an impoundment is being used for the continued placement of new tailigs or i
standby status for such placement. An impoundment is in operation from the day tigs ta
first placed intheimpoundment until the day that final closure begihg.’8 61.251(e). And the
process of phased disposal inclutfes“immediate[e] dry[ing] and cover[ing]” of an
impoundment, in accordance “with all applicable Federal standards,” once the impoundment
becomes fullld. § 61.251(f).

It is undisputed that Cell 2 ceased receiving tailings by at least 2008. (Dkt. No. 60 p. 18;
Dkt. No. 67 p. 61; Dkt. No. 68 Ex. 16 pp. 164—6BEherefore, Cell 2vas not involved “during”
uranium processing, leaving open the questiontadther it was simply “followinguranium
processing or if it had moved into “disposal.” None of those terms, which are usedwotdefi
scope of Subpart W, are defined in the regulation. Buitteeof Subpart W indicates

“operatng’ is key to the scpe of the regulation, and definition of “operation” makes clear that

12 The Mill also argues that, if Subpart W applies, it is not liable for exceeding 20npZ=s#kc) because Subpart W
has an automatic remedy, and it complied with that remedy. (Dkt.ONagp.66253.) Subpart W requires a “facility
[that] is not in compliance witthe emission limits” to “commence reporting . . . on a monthly basis[and]

monthly reports shall include [a]ll controls or other changes in oparatfithe facility that will be or are being
installed to bring the facility into compliance.” 40FKCR. § 61.254(b). The court declines to consider this because it
concludes that Subpart W does not apply. It notes, however, that Subpagdirements do not supplant the
remedies Congress made available in the CAA cit&énprovision.
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an impoundment is no longer in operation whdrag ceased being used for placement of
tailingsandwill never again based for placement of tailingShat definition is satisfietlere
The undisputed facts are that Cell 2 did not receive tailings after 2008eeaudsECell 2was
full, there is not even an inference that it was in standby awaiting additionajgaiivkt. No.
68, Ex. 16 pp. 165-66.) In fact, the Mill placed a féaot cover across the entire cell in 2008
and began dewatering sometime in 2008 or 2009. (Dkt. Nos. 61 116 & 68 Ex. 16 pp. 167—-68.)
That is, it was impossible after 2008 to place tailings in Cell 2, and it was therefarke o
operation and not subject to Subpart W.

Nevertheless, the Trustsists Subpart W did apply, contending that an impoundment is
in operation until final closure begins and that final closure cannot bhagilDRC has approved
a final reclamation plan that provides for application effthal radon barrier and sets deadlines
for establishing the steps toward reclamati@kt. No. 67 pp. 60—64.) It supports this argument
by pointing to the definition of “phased disposal,” which subjects the processraf &ltid
covering an impoundment to all relevant federal standards. 40 C.F.R. 8§ 61.251(f). And it cites
Nuclear Regulatory Commission regulations that specify criteria for agmbaaeclamation
plan, 10 C.F.R. Pt. 40, Appx. A, to support its clévat the Mill's reclamation plan is
inadequate as it lacks deadlines for completing the steps in thidoselte process.

But the NRC regulations do not address the scope of Subpart W. The NRC'’s regulations
set out “procedures and criteria for the issuance of licenses to receive tileeioe, possess,
use, transfer, or deliver source and byproduct material” and “provide[] for the alisfpos
byproduct material and for the loigrm care and custody of byproduct material and residual

radioactive material.” 10 C.F.R. § 40.1. They do not set the standard for identifying atingper
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tailings impoundment. As stated above, the first sentence of the definition of “opécigiarly
does not apply to Cell 2, and thecond sentenca@mply refers to “the day that final closure
begins.” Because the definition provides for no category of impoundment other than those
() receiving or in standby to receive tailings and (2) those having retdehédst day of final
closure, the court must assume the first day that final closure begins isthédaathat the cell
ceases to receive or be on standby to receive taiimgk:the day that final closure begins”
implies no progress need actuallwbdeen made toward closure baty that from the moment
the impoundment ceases receiving tailings the closure process has begunrapduhdment
ceases to be in operatiorherefore, the court is unpersuaded by the argument that the NRC'’s
reclamatiorplan requirementdictatethe application of Subpart W.

The Mill next argues that, even if Cell 2 was in final closure, the dnill DAQ
proceeded as if the Mill was subject to the radon flux land that the court should defer to this
course of conduct. The Mill provided annual reports for 2012 and 2013, and for botBA€ars
concluded that Cell 2 was “in violation” tie20 pCi/(nf-sec) limitand that monthly reporting
was necessary until such time as the Mill complied with the radon flux (iDkt. No. 68,
Ex. 26 GCT 8871 &Ex.29 GCT 8226-27) It is true that neither the Mill nor DA@ppear to
havequestioned the application of Subpart W until 2014, wbEQ, DAQ, and DR&xpressed
in a letterthat the Mill could cease monthly monitoring under Subpart W butGekh® must
remain below20 pCi/(nf-sec) (Dkt. No. 63, Ex. 38 UTAH767—-68.) According to the agencies’
letter, compliance with the limit would from then on be measured following Method 115 but
reported on a semiannual basis to DR@.) (The letterclarifies the closure status of Cell 2, but

states Cell 2 must still be monitored for radon flux, using the limit set out in Subpart W
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Therefore, it is at least possible the parties did reaingider the issue until 2014 because as a
practical matter, the Mill had to repogtdon-222 emissiorend the agencies wenetconcerned
about which regulation it was applying. But even if the DAQ believed Cell 2 wascsti]
Subpart W during 2012 and 2013, the court owes that conclusion no deference. DAQ’s conduct,
whether it intended it or not, directly contradicted the plain language ofghkatien, which is a
legal issue for the court to resolve, especially where it does not requirgtréseof the
agency aslo some of the other issues presented in this action.

The court concludes Cell 2 was not at the relevant time subject to Subpart W’s radon flux
limit. Hence, it GRANTS the Mill's motion and DENIES the Trust’s as to Claim 1.

c. Cell3

Cell 3 exceeded 20 pCi/(frsec) in June 2013, but the Mill recorded results in September
and December thattihen averaged with the June restdtseach a reported yearly average of
19.4pCi/(m’-sec) for 2013. (Dkt. No. 65 Ex. 2 GCT 8279; Dkt. No. 67 pp. 48-49; Dkt. No. 68
Ex. 30GCT 8289, 8318, 8320, 83%1 8353 & Ex. 32 EFR 24924Based on the yearly average,
DAQ concluded Cell 3 was not in violatiah Subpart W for 2013. Ae Trust arguesowever,
that the Mill failed to comply with the measurement and reporting requirementd get ou
Subpart W and Method 115 in conducting the September and December tetiterefiode, that
the court should ignore all but the June 2013 test andHata violation occurred. (Dkt. No. 67
pp. 37-38.)rhe Mill respondshatthe scheduling and testing were pro@erdDAQ determined
the Mill had committed no violatiorfDkt. No. 65 § 7 &x. 2 GCT8279) The court considers
the Mill’s conduct in light oDAQ’s deteminationand takes the Trust’s claims in theler they

are presented in the complaint.
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i. Scheduling

Claim 3 asks the court to firthatthe Mill violated Subpart W’s scheduling requirement.

(Dkt. No. 29 1 54.) The scheduling requirement states:

Compliance with the emission standard in this subpart shall be

determined annually through the use of Method 115 of appendix B.

When measurements are to be made over a one year period, EPA

shall be provided with a schedule of the measurement frequency to

be used. The schedule maysudmittedto EPA prior to or after

the first measurement period. EPA shall be notified 30 days prior

to any emissions test so that EPA may, at its option, observe the

test.
40 C.F.R. 8 61.253 he Trust advocatesrarrowreading of theplain language of the
regulation. (Dkt. No. 67 p. 49l) focuses on the regulation’s use of #iregular articls “a” and
“the” to modify “schedule” andts use othe disjunctivé'or” between “prior to” and “after.”Ifl.
at 49-50.) The Trwst contendshatthe singular articles shothiat the Millshould only have
submitted one schedule per year and titdisjunctive “or” means that if a schedule is
submitted before testing, one cannot also be submitted after testing. Whitestie leading of
the regulation is not unreasonable, the Mill's method of scheduling is not precludedplgirthe
language.

According to Jay Morris, the Minor Source Compliance Section Marsd2AQ
charged with compliance oversight of the Mill during the relevant, tiraalid not believéhe
Mill violated the scheduling requiremehgcause handerstood the standard toflexible
enough to accommodate the Mill's practice of scheduling additionaktiéstshe results of the
initial test exceeded the regulatdiryit. (Dkt. No. 65 I 9.)Mr. Morris pointed to the use of the

word “or” as support for the view that there is flexibility to the scheduling reopgnt. That is,

he believed the regulation permittecheduling before, after, and both before and after.
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His reading is bolstered by the possibility of submitting a schedule “aédirsh
measurement period,” which implies that the EPA had anticipated what occureeetliinsra
mill might determine multiple rounds of testing were needed after an initiExeseded the
regulatory limit. Mr. Morris’s conclusion is further supported by the use of ‘e final
sentence. “Any” implies an indeterminate number and is not necessarilyesisgd Any
Merriam-Webster Dictionary (Online ed. 201 htps://Mww.merriam
webster.com/dictionary/an(gefining “any” as “one or some indiscriminately of whatever kind,;
one or another taken at random . . . [or] every”). And while “any” is used to modify the number
of tests, not the number of schedules, it suggestshbgioal was to ensure the EPA had the
opportunity to observe all testing.d schedule was not set until after the first measurement
period, according to the Trust's reading, the EPA would not have such notice. Thehefore
combination of the multiplpossible testings, the possibility of setting sikbedule aftethe first
testing, and the requirement that the EPA receive notice of each testindingcehe first,
suggests that the EPA was open to receiving multiple schedules. Addititmahyord “may’is
permissive, which supportdr. Morris’s conclusion. (Dkt. No. 60 p. 54.)

Further,DAQ’s reading is reasonabl&s Mr. Morris stated, a flexible scheduling
protocol supports the EPA’s intended goal for the testing requirements of Subpast W—t
encourage remediation and, in turn, reduce emissions. (Dkt. No. 65 Metkijttingmultiple
schedules effectively meansmitting the Mill to retest itheresults from the originally
scheduled tesixceed the limitThe Trust argues post hoc modifications to the schedioe
the Mill to escape liabilityvherea single test result violatede Subpart. This may be true, but

the purpose of Subpart W and the CAA is not simply to punish offenders. Rather it is to protect
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the health and welbeingof the publc by enhancing the Nation’s air quali§ee42 U.S.C.
8 7401.This goal is most effectively achieved by allowing repeat tesiihg.rigid scheduhg
requirement the Trust advocatasuld in theory permit a facility to test adscover violations
in January of a given year and then to operate with those violations until MarcHafdivng
year without attempting to reduce emissions during that tdnehe other handhé Mill’s
approachncentives immediate remediatiand, therefore, reduced emissiongighd readingof
the regulation creates perverse incentives contrary to Congress’s staesepamd contrary to
the practice of the expert agend@yus,the court defers to its expertise on this matter.
il. Testing Locations

The Trust next contends that the Mill violated Method 115’s measurement protocols in
September and December 202BAQ was aware of the Mill's testing methods, &WQ
found no such violation. (Dkt. No. 65 11 8, 10.) About the locations used for tégtingorris
stated‘it met ourrequirements, . . . we knew that the Mill was taking steps to address those areas
of Cell 3 with high radon levels, and . . . the sampling results showed a trajectory of
improvement.” [d.) Mr. Morris cites the flexibility of the introductory language to Method 115,
§ 2.1.1, which pemits measumaents made on one occasion or ewesal as evidence of the
flexibility of Method 115 overall. (Dkt. No. 65 § 10ndeed thdanguagas flexible and was
administered by an agency that knew what the Mill was doing and knew the Trust'sisdnge

permitted this method of testing. The court will not disrupt the monitoring and reguwetere

131n the complaint the Trust argues violations both in the regions whéirgtess conducted and in the ambient
air temperature during at least one of the subsequent rounds of&stdNo. 29 1 5859.) It does not raise the
temperature argument at summary judgment. And bedbagpears the analysis regarding the temperature is the
same as regarding the location for testimgre that issue to be raiselde courtwould deferto DAQ with regard to
the temperature as well
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the standard is flexible and Congress interfdethe state to be the primary regulating entity.
Because the court defers to DAQ with regard to scheduling and testing metwodjudes that
the September and December tests were not invalid. Therefore, the repartgdwerage was
valid and Cell 3 was not in violation of the radon flux limit in 2013.

CONCLUSION

For the reasons stated herein, the court hereby GRANTS the Mill's motiarN@ksQ
and DENIEShe Trust’s motior{Dkt. No. 67).
DATED this 15th day of ptember2017.
BY THE COURT:

Clark Waddoups
United States District Judge
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