WildEarth Guardians v. United States Forest Service et al Doc. 107

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

WILDEARTH GUARDIANS, a nonprofit
corporation,

Petitioner/Plaintiff, MEMORANDUM DECISION AND

ORDER GRANTING IN PART
AND DENYING IN PART

UNITED STATES FOREST SERVICE, an FEDERAL RESPONDENTS
agency of the United States; UNITED PARTIAL MOTION TO DISMISS
STATES BUREAU OF LAND
MANAGEMENT, an agency of the United

VS.

States; JOHN R. ERICKSON, acting in his Civil Action No. 2:14¢v-00349DN
official capacity as Forest supervisor, Ashley .
National Forest; JUAN PALMA, acting in his Judge David Nuffer

official capacity asState Director of the
Bureau of Land Management, Utah State
Office; MIKE STIEWIG, acting in his official
capacity as Field Office Manager of the Vernal
Field Office of the Bureau of Land
Management,

Respondent/Defendants,
and

BERRY PETROLEUM COMPANYLLC, a
Delaware limited liability company,

Intervenor-Respondent.

Respondents United States&st Service (“Forest ServiceBureau of Land
Management (“BLM”),John R. Erickson, in his official capacity as Forest Supervistileps
National ForestJuan Palma, in his official capacity as State Director of the BLM, State

Office; Mike Stiewig, in his official capacity as Field Office Manager ef Yternal Field Office
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BLM (collectively “Respondents”) movkeyunder Rule 12(b)(1) of the Federal Rules of Civil
Procedure“to dismissvarious claims and argumentsi the Amended Petition for Review of
Agency Actiort filed by Petitioner WiltEarth Guardians. The parties’ memoranda and
supporting documentation have carefully been reviewed. For the reasons set forth below
Respondets Partial Motion to Dismisss herddy GRANTED in part and DENIED in part.

BACKGROUND

Congresgassed the Federal Onshore Oil and Gas Leasing Reform Act (“Reform Act”)
in 19874 Among other things, the Reform Act required the Forest Service to analyzeHands t
are available for oil and gas leasihim accordance with the Reform Act mandate, the Forest
Service developed the 1997 Western Uinta Basin Oil and Gas Leasing EIS andl &tec
Decision (“1997 ROD"f The 1997 ROD opened portions of the South Unit of the Ashley
National Forest fooil and gas leasing and developmérithe 1997 ROD imposed a list of
stipulations on future leases to minimize impacts from any developheases for the South
Unit were issued the following year, 1998 Berry Petroleum Company, LLC (“Berry
Petroleum”)®

In 2007, Berry Petroleum submitted a Master Development Plan (“MDP”) to tkstFor

Service proposing to explore and develop the oil and gas reserves within the leadwed a

! Federal Respondents’ Partial Motion to Dismiss and Memorandum ir8uffPartial Motion to Dismiss
(“Partial Motion to Dismiss”)docket no. 25filed July 18, 2014.

21d. at 2.

¥ Amended Petition for Review of Agency Action and Complaint for Injvecand Declaratory Reli¢fAmended
Petition”), docket no. 3filed May 14, 2014.

*1d. 1 87.
°1d.
®1d.
"1d. 1 88.
®1d. 1 90.
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drilling up to 400 new oil and gas wells on up to 400 well pads. Oveetttdine years, the
Forest Service analyzed Berry Petroleum’s MDP proposal and finallybm&g 2012, issued
its Final Environmental Impact Statement (“FEIS’'he FEIS tonsidered the environmental
impacts associated with the proposed project (Alternative 2), the no actiontadéerna
(Alternative 1), and two other optionsAkternative 3 and Alternative 4”

Based on the FEIS, the Forest Service issued a Record of Decision (“2012 ROB¥).
2012 ROD selected one thfe alternatives (the “Project”) considered by the Forest Sarvite
FEIS! The alternative chosen incorporatasiong other things, various mitigation measures
and other requirements minimize or mitigate surface impactsThe 2012 ROD provides the
operating framework for oil and gas development but does not authorize any grounulrajst
activities. Before groundisturbing activities can be undertak&erry Petroleum must submit
to BLM an application for permit to drill (“APD") for each wéfl.If Berry Petroleum submits an
APD on National Forest System lands, then the Forest Servicefinstisippprove a proposed
Surface Use Plans of Operation (“SUPYséforeBLM may approve the APE!

Respondents’ motion asserts tbattainclaimsin the Amended Petitioimpermissibly
challenge the terms of the 1998 LeaSeSpecifically, Respondents take issue with certain parts

of paragraphs 313, 336, 350-54, and 371 in Petitioner’s Thirteenth, Fifteenth, Sixteenth, and

°1d. 7 91.

191d. q 92.

1d. 9192,

2d. 9 245, 378, 410.
¥d. § 95.

“d.

15 partialMotion to Dismissat 2.



Seventeenth Claims for Reli&fRespondentargue thichallengeo thelease termss
untimely.*’

STANDARD OF REVIEW

Under Rule 12(b)(13® federal courts do not presume jurisdiction, and the party asserting
federal jurisdiction bears the burden of prboiotions to dismiss for lack of subject matter
jurisdiction may take the form of a “facial attack on the complsiallegations or “a party
may go beyond allegations contained in the complaint and challenge the factshigion w
subject matter jurisdiction depend<.Here, Respondents attaitie facial sufficieng of the
Amended Petition, and therefore, all allegations of the Amended Petition areedcas piue?

DISCUSSION

Respondents contend tltatrtain parts oparagraphs 313, 336, 350-54, and 371 of
Petitioner’s Thirteenth, Fifteenth, Sixteengéimd Seventeenth claims for relief in its Amended
Petition challenge the terms of the 1998 Ledsssed to Berry Petroleufi According to
Respondents, such a challenge is barred by the Mineral Leasing Aday $@atute of
limitation.?* The Mineral Leasig Act, states in part, that “[n]o action contesting a decision of the

Secretary involving any oil and gas lease shall be maintained unless sanhsactmmenced

8q.
71d. at 3, 78 (citing30 U.S.C. § 2262; 43 C.F.R. § 3000)5
B Fed.R.Civ.P. 12(b)(1)

¥ Marcus v.Kansa®ep't of Revenud,70 F.3d 1305, 130@0th Cir.1999) (citingPenteco Corp. Ltd. Partnership
1985A v. Union Gas Sys., In829 F.2d 1519, 1521 (10th Cir.1991)

2 Holt v.UnitedStates,46 F.3d 1000, 1002 (10th Cir.1996)ting Ohio Nat'l Life Ins. Co. v. United State22
F.2d 320, 325 (6th Cir.199D)

Z1d. at 1002 (citingOhio Nat'l Life Ins. Coat 325).

24,

% partialMotion to Dismiss at 8.

#|d. at 3, 7-8 (citing30 U.S.C. £26-2; 43 C.F.R. § 3000)5
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or taken within ninety days after the final decision of the secretary glatisuch maér.”?> For
thisreason, Respondents state that “Petitioner’s Thirteenth, Fifteenth, SxaeenSeventeenth
Claims for Relief must be dismissatthe extenthey challenge the lease ternfs.”

Petitioner, inits oppositior’’ argues that it is not contesting the terms ofli®@8 Leases
Rather, itsays itis alleging “that the Forest Service and BLM have failed to fulfill their statutor
and regulatory obligations#cluding those imposed by the relevant Forest-Planformulate
and implement ‘additional alternatives, measures and stipulations, includingrzaldio
surface occupancy] NSO stipulations, that would avoid adverse impacts to’ eteRbfiest
Resources? “Thus, . . . [Petitioner] is asking for consideration and implementation of
‘additional alternatives, measures and stipulations,’ on top of, above and beyond or to
supplement the ‘terms’ of, or stipulations attached to, the South Unit Leéd$stitioner
contends that “the obligation to consider and implertiegge ‘additional alternatives, measures
and stipulations’ arises by virtue of the FEIS and ROD and APD and SUPO appfdvals

Petitionerrecognizes thaRespondents’ issue is with Petitioner’s use of the word
“stipulation” and the phrase “no surface occupancy stipulatidiietitioner states that
Respondents “seem(] to be contending that by employing these words, . .ornEdidi as a

matter of law attacking the [1998] . . . Lease¥.That is ‘Respondents appear(] to maintain that

%30 U.S.C. § 22@; 43 C.F.R. § 3000.5
% partialMotion to Dismiss at 2 (emphasis added).

2" Memorandum in Opposition to Federal Respondents’ Partial Motion to Disnuge #ntervenor’s Response in
Support of the Partial motion to Dismiss (“Opposition Memoranduddgket no. 38filed September 5, 2014.

21d. at9 (citing Amended Petitigrf{ 313, 336, 35%4, 371).
2d.

%1d. at 10.

#1d. at 12.

21d.
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no stipulation, and certainly no ‘no surface occupancy’ stipulation, may be imposed on an oil and
gas project after the relevant leases have been isBued.. . [Respadents] may be implying
that to ask for ‘additional’ stipulations is the same as attacking existing stipulatidretitioner
states that the question then “becomes whether this Court has subject mattetigurisd
consider whether the law may requine Forest Service and BLM to evaluate and apply
‘additional’ stipulations to oil and gas development on the [1998] . . . Ledsestitioner
argues that the Court has jurisdiction to entertain its request for additibpaldBons” and
bases its argunent on examples within the 2012 FEIS and ROD, where the Forest Service
considered and at times applied “additional stipulations” to the PrBjPetitioner providea
list of examples in support of its contentitn.

Respondents reply that although bodhtigs agree that the Mineral Leasing Act’s statute
of limitations bars any challenge to the terms of the 1998 Lease, Petitiagemnsesnts in its
Opposition Memorandum “are nothing more than a back-door attack on the terms of the

lease[.]”®’

Respondentdate that Petitioner is trying to avoid the jurisdictional bar by attempting
“to recast its claims as merely a request for additional or supplemental leasje]'t&tm
Respondent argues th&tetitioner cannot circumvent the Mineral Leasing Act’s statute of
limitations by repackaging its claims as a request for ‘additional’ lease teisnpplement the

terms of, or stipulations attached to, the [1998] South Unit led3&e5pondents point out that

1.

#1d.

%1d. at 13.
%1d. at 13-16.

3" Reply in Support of Federal Respondents’ Partial Motion to Dismis§‘Reply”), docket no. 39filed
September 19, 2014.

%1d. at3.
4.
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although the Forest Service and BLM have the authority to impose additionaki@siron
Berry Petroleum’s development of the leases, this does not, however, provide Pettione
jurisdictioral basis to challenge thaiginallease term&°

Respondentsontend that “the fact that the BLM and Forest Sersudesequently
imposed additional restrictions and mitigation measures on the developmentiafleades in
the [1998] South Unit [does not] provide Petitioner with a basis to request even more
restrictions.*! Respondenteecognizethat the 2012 ROD does impose additional restrictions on
the development of the leases, but that these restrictions “are consistehewitidérlying
terms of the leases and the regulations, as requiréd@ ByF.R. 8§ 3101.1;And in no way
suggest that the Agencies were ‘requibgdhe law’ to impose additional restrictions on the
leases terms themselve.According to Respondents,“Petitioner wishes to challenge the
additional restrictions imposed by the Agencies on development it must identifyetiigcsp
statutory or regulatory requirement that the Agencies violated in the 201 2iRéecision
approving a master development plan for the South Ghit.”

Respondents, in conclusion, state thgb“the extent Petitioner believes the additional
mitigation measures or restrictions imposed by the Agencies are inadequate¢b gpecific
resources, it is on those grounds that it may challenge the 2012 Record of Decisiomg@provi

framework for the devefiment of Berry Petroleum’s leasé¥.But Petitioner may not “bring

“Id. at 5.

*1d. at 6.

“2|d. (citing Opposition Memorandum at 17).
“Id.at 7.

*1d.
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claims stating that the Agencies have not added enough restrictions or sinzsutatithe leases
themselves to comply with the Mineral Leasing Att.”

It is clear that the present disputnters on the use of therd “stipuldion” and phrase
“no surface occupancy stipulatiotfowever it appearseither party is disputing each other’s
arguments. Respondents argue,thatsuant to the Mineral Lease Act’s statute of limitations,
Petitioneris barred from contesting the terms of the 1998 Leases. Petitioner does not dispute
this.*® Petitioner, on the other hand, is arguing that this Court has jurisdiction to entertain its
request for “additionadlternatives, measures asttpulations”’beyond the stipulations in the
1998 Leaseetitionerdoes not cite to any authority for its contention, but instéad a list of
examples where Respondents have considered and applied what Petitioner comldiensdia
alternatives, measures astpulations” in the2012FEIS and ROD! After citingexamples,
Petitioneracknowledgeshat theForest Service uses the wefditigation measures” instead of
the word “stipulation.®® Still, Petitioner argues th&the supposed distinction between
stipulaion and mitigation measures is not meaningful for the purposes of this*2ase.”

Looking at the specific paragraphs at issue, it appears that only the langpagegraph
336 could be viewed as contesting the terms of the 1998 Leases. In the firstesefhten
paragraph 336, it states: “BLM must also 1) ensurel¢ages include stipulatioribat reflect
additional reasonable measures and restrictions required to comply with #edamnimize

adverse impacts to resource values, land uses or userd’ Seeking to ensurbat “leases

*1d.

“6 Opposition Memorandum at 2.
*1d. at 12-16.

*®1d. at 16.

*1d. at 14-15, n. 9.

%0 petitionat 91, 1 336.



include stipulations” involveshallenging thexistingleasas themselvesTo this extentthe
above quoted language in paragraph 33teigby stricken.
The remaining paragraphs313, 350-54, and 371—do not app& be contesting the

terms of the 1998 Leases. The disputed language in these parageapimsrelevant part

Paragraph 313: “In any case, beftive project may proceed, the Forest Service
and BLM must consider and adat additional alternativesmeasures and
stipulations, including additional NSO stipulatigrisat would avoid adverse
impacts to water quality . . .>*

Paragraph 350: “Thus, the Forest Service was wrong to suggest that despite the
adverse impacts to water quality from the 40€l} Project, the agency was
prohibited from placing a no surface occupancy (NSO) stipulatroBowers

Canyon Creek and Mine HolloCreek.®

Paragraph 36 “Therefore, at least, the Forest Service is compelled to consider a
reasonableange of alternative$o the propose project and is compelled to
evaluate stipulationthat protect and enhance water quali.”

Paragraph 352: “Where the protection of Forest resources, the avoidance of
riparian areas, wetlands and zones of unstable soils and compliance with the
Clean Water Act so require, the Forest Service mussider alternativeto the
proposed action that limit developmevith additional stipulations’>*

Paragraph 353: “The agency’s failure to consider and adigphative
stipulationsto protect water quality is based on a false premise and therefore is
arbitrary and capricious. In refusing to consider alternatives, nesaaod
stipulations that would do more to avoid adverse impacts to water quality” . . .”

Paragraph 354: “In any case, before the project may proceed, the Fovest Se
must consider and adopt all additional alternatives, measures and stipulations,
including additional NSO stipulationthat would avoid adverse impacts to water
quality . . . .*®®

*11d at 85, 1 313emphasis added)
*21d. at 95, { 35@emphasis added)
*31d. § 351(emphasis added)
**1d. 1 352(emphasis added)
% |d. § 353(emphasis added)
%% |d. § 354(emphasis added)



Paragraph BL: “In any case, before the project may proceed, the Forest Service
must consider and adopt all additional alternatives, measures and stipulations,
including adgitional NSO stipulationthat would avoid adverse impacts to water

quality . ...

Petitioners use of the words “stipulation” anghraseé'no surface occupancstipulation”
when read in context, reveal that Petitioner is using the watelshangeably with “mitigation
measurésand “restrictions” and is not trying to supplement the terms of, or stipulations attached
to the1998 Leases.

ORDER

Accordingly, IT IS HEREBY ORDERED that Respondents’ Motftis GRANTED in
part as to the first sentence of paragrapé, and DENIED in part as to paragraphs 313, 350-54,
and 371.

DatedFebruary 1, 2016.

BY THE CO w

David Nuffer v
United States District Judge

°"|d. at 101,y 354 (emphasis added).

8 Docket no. 25
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