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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

BV JORDANELLE, LLC, an Idahg limited MEMORANDUM DECISION AND ORDER
liability company, and BV LENDING, LLC, | GRANTING MOTION FOR JUDGMENT

an Idahdimited liability company, ON THE PLEADINGS
Plaintiffs, Case N02:14<v-00351DN
V.
District JudgeDavid Nuffer

OLD REPUBLIC NATIONAL TITLE
INSURANCE COMPANY, a Minnesota
corporation,

Defendant.

Defendant Old Republic National Title Insurance Compa@jd‘'Republi€) filed a
motion for judgment on thelgadings(the “Motion”). For the reasons set forth beldhe
Motion is GRANTED andthe Complairttfiled by BV Jordanelle, LLG*BVJ") and BV
Lending LLCs (“BVL") (collectively “Plaintiffs’), is DISMISSED with prejudice

BACKGROUND

BVJ and BVLallege thatn October 2005, Wasatch County CoulfalVCC"), actingas
the governing authority of Jordanefgecial Service District (*JSSD"adopted a resolution
declaringanintention to finance certain improvements in JS&®Rate Jordanelle Special
Service Improvement Distri¢tSID”) ; defray the costs and expenses of the improvements by

special assessmetiat be levied against the properties benefited by the improvements; provide

! Old Republic National Title Insurance Company’s Motion for Judgmerthe Pleadings and Memorandum in
Support (Motion)docket no. 15filed January 8, 2015.

2 Complaint,docket no. 21, filed May 7, 2014.
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notice of intention to authorize such improvemeats] set a time and place for a protesaring
againsthe improvement or creation tife SID.* In February 2006, WC@&sued aesolution
creaing the SID (the “Creation Resolution™.

In March 2008 BVL made twdoans(the “Loans”)to PWJ Holding (“PWJ") for a total
of $6,349,206.00, secured byaed of Trus{the“Mortgage”). In April 2008, Old Republic
issueda Loan Policy ofTitle Insurancdthe“Policy”) ° to BVL insuring the Mortgage for the
total amount othe Loans.

In June 2009, WCC recorded a notice of the proposed assessment against the property
secured by the Mortgage (the “Insured Propertyt).July 2009, WCC adopted an ordinance
levying anassessment on ttesured Poperty(the “Ordinance”). In August 2009)SSD
adopted andn September of the same yea@gorded a notice dheassessment interest against
the Insured Property.

In October 2009, because of PWJ’s default on thenk, BVL foreclosed on the Insured
Property? Subsequently BVlitransferreahe title of the Insured Propertp BVJ.*°

BVJ andBVL allegethat they learned about the assessment sometime in January 2010.

In September 201@heysubmittedto Old Republic a claim to indemnify and deféehdm

%1d. 19 913, and attached Ex. A.
“1d. 114, and attached Ex. A.
®|d. 1126, and attached Ex. B.
®1d. 134

"1d. 135, and attached Ex. C.
®1d. 144.

°Id. 1948, 49.

91d. 152.

d. 143,



against th@ssessmerit. Old Republicdeclinedto indemnifythemand statedhat therisk
claimed occurred after the Policy was issued and thus is not covered by dyePoli

BVJ and BVLbrought suit againgdld Republic orMay 7, 2014 alleging thaOld
Republicbreachedheinsuraice contract bgenyingthemindemnity under the dlicy, failing to
defendthem against claim®lated tahe Insured FPoperty, andviolating the implied covenarauif
good faith and fair dealing.

Old Republits motionfor judgment on the pleadings aegthatthe complaintis not
supported by factual allegations. Old Repuhlgues that the Policy is unambiguous;edmot
include therisk claimed by Plaintif§, butexpressly excepts thesk even if the Policy is read to
cover the risk* anddoes not obligate Old Republic to deféddJ and BVLagainstrisks not
provided for in the Policy.

BVJ and BVL respond that thealleged riskis covered by and neceptedrom the
Policy. Theyalso argue thaegardles®f the risks coverage, Old Republic breached its duty to
defendthembecausé¢he dutyto defend is broader than the duty to indemnify.

Old Republiceplied® thatBVJ and BVL did not assert facts that &hold Republics

obligation to indemnify or defend Plaintiffs from the alleged risk.

21d. 158, and attached Ex. E.
131d. 1162 63.

4 Motion at 14 Old Republic National Title Insuran€@ompany’s Reply Memorandum in Support of Motion for
Judgment on the Pleadings (Remy)14 docket no. 22filed March 20, 2015.

15 plaintiffs’ Memorandum in Oppositiotw Defendant’s Motion for Judgment on the Pleadings (Opposition)
docket no. 19filed February 23, 2015.

1 Reply at 2.
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JUDGMENT ON THE PLEADINGS STANDARD OF REVIEW

A motion for judgment on the pleadings unéere 12(c) of the Federal Rules of Civil
Procedures evaluated by the same standard Rsila 12(b)(6)motion to dismiss for failure to
state a claint’ The factual details supporting a claim mussbficientto make the claim
plausible, rather than merely possible; i.e., “enough to raise a right to reliefthbmmeculative
level. . . "8It must be reasonable for a court to draw the infereratetlile defendant is liable
based on the facts statEdRecitations of elements of a claim and conclusory statements lack
sufficient detail, and cannot trigger a court’s assumption that all of thenstatie made in the
pleading are trué®

DISCUSSION

Theissuepresented is whether tirgention to creatéhe SID and levyheassessment on

the hsuredProperty creation of the SID and its recording; construction work on the Insured

7 See, e.gMyers v. Koopmari738 F.3d 1190, 1193 (10th Cir. 201Bgd. R. Civ. P. 12(¢Fed. R. Civ. P.
12(b)(6)

18 Bell Atlantic v. Twombly550 U.S. 544, 545 (2007)
19 SeeAshcroft v. Igbal556 U.S. 662, 663 (2009)
2.
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Property conducted prior to the Ordinangeanycombination othese eventsonstitute aisk
covered by the Policy.

“An insurance policy is merely a contract between the insured and the insurer and is
construed pursuant to the same rules applied to ordinary contratighiether ambiguity exists

in a contract is a questiof law.”**

[W]ords and phrases do not qualify as ambiguous simply
because one party seeks to endow them with a different interpretation accordingy toehis
own interests

“Title insurance, as opposed to other types of insurance, does not insure agamst futur
events'** Where a party claims that the ambiguity in the insurance contract arisethfro
exclusions to the policy, the court first determines whether the claineeaeed by the

policy.? If the “claims are not covered by the policy, thée exclusions are not relevant.

Title Insurance Policy Does Not Cover the mprovement Assessment L evied
After the Date of the Policy

Creation of a Special Improvement Distri@bes Not Creatan
Improvement Assessment on the Property

Plaintiffs claim thatWCC's Creation Resolution created an assessment lien on the
Insured Property’ Theyfurther allegethatthe assessmeriten thus createdias senior to the

Mortgage, andvasnot extinguiskedby BVL'’s foreclosure orthe Insured Propertyf this is true,

2L Alf v. State Farm Fire & Ca<Co.,850 P.2d 1272, 1274 (Utah 1993)
2\Vinegar v. Froerer Corp813 P.2d 104, 108 (Utah 1991)
% saleh v. Farmers Ins. Exgii33 P.3d 428, 433 (Utah 2006)

24\/estin Mortg, Inc. v. First Am. Title Ins. Cp101 P.3d 398, 402 (Utah Ct. App. 200ef'd, 139P.3d 1055Utah
2006)

%|d. at 401

2d.

27 H
Complaint § 91
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they say, their loss isovered by the Polic$? Plaintiffs’ argumers fail for thereasonset forth
below.

According toUtah Code Ann. § 11-42-5(1)% the “assessment levied . constitutes a
lien against the property assessed as of the effective date of the assessnionhresol
ordinance.” UtaltCode Ann. 8811-42-20 -202requires local entities intending to levy an
assessment on property to designate an assessment area, give notice tofahmersperty,
consider protests, and hagbublic hearing.

“Neither the creation of the SID nor the filing of the Notice of Intention eszatlien on
real property that affects the titlé® The SID or notice to levy an assessment on property does
not create an encumbrance or defé@nly a resolution or ordinae actually levying the
assessment dhe property can createlien.

Old Republic issued the Policy on April 4, 2008. The Ordindex@ng the assessment
was passedn July 8, 2009, more than a year afterRlioéicyissued Thus, the Policy did not
cover the assessment levied by the Ordinance gbgessment Liéh because¢he lienwas
created aftethedate of thePolicy.

Anlmprovement Assessment Levied After the Date of the Policy Does Not Goastitut
Defect Lien, or Encumbrance on the Title to the Insured Property

Plaintiffs argue thaCovered Risks 2, 5, and 8 of the Policy provide insurance coverage

againstiocal entities’ recorded intention tweatethe SID and the Assessmehien,*? which

21d. 191-93.

2 This provision of the statute becamiecive on April 30,2007, after the notice of intention to credte SID on
October 19, 200&ndthe SID creatioron February 152006,but before the Ordinance was issweduly 8, 2009
Prior toApril 30, 2007anotherprovision regulating the mattesubstantially in the sammaanner was in force(See
Utah Code Ann. § 17A3-304(3)(b) (199)).

30vestin Mortg, Inc. v. First Am. Title Ins. Cp139 P.3d 1055, 1057 (Utah 2006)
d.
32 Oppositionat 24-26, 2831.
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distinguislesthis case frontheVestincaserelied on byOld Republic In Vestin a city adopted a
resolution that created a special improvement district. The title insuranke oeat property
was issued after the creation of a special improvement district, but beforedhgioa levying
the assessmerih its decision affirmed byhe Utah Supreme Court, the Utah Court of Appeals
found that the creation of a special improvement district with intention to levysaasasent for
the improvements on the property does not affect the title to real préperty.

First, Plaintiffs argue thaovered Risk 2 of the Poliggontains “broad and more specific
language” than ithe title insurance policy iWestin Covered Risk 2 ahe Policy although it
contains language not found\testin is not broader than the similar provision of thke
insurance policy ivestin

In Vestin Covered Risk 2 of the insurance policy providederage for “[a]ny defect in
or lien or encumbrance on the Titl& Here,in additionto the language in the insurance policy
in Vestin this Policy contains the following provision: “This Covered Risk includes but is not
limited to insurance against loss frga) A defect in the Title . . . ; (b) The lien of real estate
taxes or assessments imposed on the Title . . . ; (¢) Any encroachment, encembogation,
variation, or adverse circumstance affecting the Title”.>> The provision in thisPolicyis not
any more broathan thesimilar provision invVestin The additional language does not broaden,
but only provides noexclusive examples of covered riskaintiffs attempt to distinguish
Vestinfrom this case based on the additional language in Covere@ Ridke Policy fails.

Second, Plaintiffs argue theestinis also distinguishable from this case because

Covered Risk 5 of the Policy provides insurance against subdivision of land, which was not an

33 Vestin Mortg, 101 P.3cat403 (Utah Ct. App. 2004)
% policy of Title Insurance, attached as Ex. F to Opposition

% Loan Policy of Title Insurance (Policy) at 1, attached as Ex. C to Opposition.
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issuein Vestin®® Plaintiffs did not raise the subdivision issue in the Complaint, and raise it for
the first time in their OppositiorYestinis applicable to this case becausestablshesthat
regardless of any potential subdivision issthesinsuranc@olicy covesrisks arising fronthe
improvement assessmeniccording toCovered Rislb (c) of the Policy, Old Republic insured
Plaintiffs against
the violation or enforcement of any law, ordinance, permit, or governmental
regulation ... relating to: . . . (c) the subdivision of land If.a notice,

describing any part of the Land, is recorded in the Public Records settimghior
violation or intention to enforce . .3,

Plaintiffs argue that th€reation Resolution and the notice of intention to levy
assessment on the Insured Property triggered protection against violation agrapfarof law
relating to the subdivisioff. This argumentdils becauseeither the Creation Resolution nor the
notice of intention to levy assessment on the Insured Property consitetssding of a
violation or enforcement of law related to the subdivision of land.

Plaintiffs further allegehat in theirstatelitigation with JSS0* JSSDargued that the
Insured Property was illegally subdivid&However, the issue JSSD argued beforesthte
court was the amount of the assessment on the property and did not relate to the coderage
the Policy. BecausdPlaintiffs did not seek indemnity from Old Republic for any kser
damages incurred due to illegal subdivision of landbecausehere is nevidenceof a
recorded “violation or enforcement of any law, ordinance, permit or governmegigétion”

against the Insured Property, Covered Risk 5 wasriggered

% Vestin Mortg, 101 P.3d at 4002 (Utah Ct. App. 2004)
3" policyat1, attached as EXC to Opposition.
3 Opposition at 2426.

39 SeeBV Lending, LLC v. Jordanelle Special Serv. Di3ase No. 100500444 (Utah Fourth Dist., Heber, Wasatch
Cty.).

0 Opposition at 26
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Third, Plaintiffsargue thaCovered Risk 8 of the Policy provides insurance coverage
against “[a]ny taking by governmental body that has occurred and is binding on the rights of a
purchaser for value without Knowledg#.Plaintiffs asert that because this provision on
protection against governmental takings was not at issdestin but was at issue in litigation
between Plaintiffs andSSD Vestindoes not apply to this caseVestindoes applyo this case
becauseaking is not the basis for claims under the Policy in this case as it was\festin.

Also, Plaintiffs complaint doesot asser©ld Republic’s failure to indemnify under
Covered Risk 8 of the Policy. The provision of Covered Risk 8 covers only governta&imgs
that have occurred as of the date of the PoBegausdllaintiffs do notallege that as of the date
of the Policyatakingof the Insured Property occurreat thattheyclaimedandweredenied the
coverage provided for in Covered Risk 8 of the Pglibis argument fails

Construction on the Insured Property and Baicy Exceptions

Plaintiffs argue thabecause aothe“the superiority of the assessment lien that stemmed
from theconstruction of the improvements that had begun prior to the issuance of the Old
Republic Policy, Old Republic is responsible for BV’s losses .** THe Complaint alleges that
construction on the Insured Property that was underway before the Ordirespasgedndthe
Policy wasissued** Plaintiffs also argue that Old Republic’s failure to ff& Creaion
Resolution in the exceptions from coverage shows that the Creation Resolution idudsadexc

from, and thereforés included in, Policy coverad®.In their opposition memorandur®|aintiffs

*Lpolicy at 2, attached as Ex. C to Opposition.
“2 Opposition at 30, 31.

*|d. at 28.

4 Complaint{ 67.

“1d. 1129, 30; Opposition at 43, 44.



argue that they have coverage under Covered Risk 11 and Schedule B-1 of th& Fhkcy.
Policy provides that it is effective “as of Date of Policy and, to the extdatistaCovered Risks
11, 13, and 14afterDate ofPolicy, against loss or damage, not exceeding the Amount of
Insurance . . . # Risk 11 of the Policy insuseBVL for

[t} he lack of priority of the lien of the Insured Mortgage upon the Tallas

security for each and every advance of proceédise loan securedver statutory

lien for services, labor, or material arising from a construction of an impentem

or work related to the Land . .*2.

An improvement district lien is not a “statutory lien for services, labor, or miaaeisang
from a construction of an improvement or work . *? The lien arises under authority of statute
but only on a detailed course of action by the JS8Dassessment lien is not a statutory lien.

Title insurance loan policies today also insure against loss caused by
certain mechanic’s liens and materialmen’s liens being given prioritytoger

insured mortgage lien. The mechanic’s liens and materialmen’s liens covered ar

(1) those arising from an improvement or work related to the land which was

contracted for or commenced before the day of the policy, and (2) those arising

from an improvement or work related to the land which was contracted for or
commenced after the policy date, but which wasnitea by proceeds of the
indebtedness secured by the insured mortgage that the insured had advanced or
was obligated to advance at the policy date . . . . This insurance clause does not

.. . cover municipal liens for special assessments for other public #orks.

Therisk covered by subparagraph (a) does not apply.
Even assuminthatthe purported construction created an assessment lien on the Insured

Property and is within the Covered Risks defimethe Policy, Schedule B-expresslyrovides

that the Policy does not cover assessments levied on the Insured Propest\oetesd is

“6 Opposition at 2742.

*"Policy at 2, attached as Ex. C to Opposition.
“1d.

“1d.

01 Joyce DPalomar, Title Ins. Law § 5:1@0142015ed). See alsdCole v. Home Title Guar. Co285 N.Y.S.2d

914, 915 N.Y. App. Div. 1967)(“[A]ny other determination would be inconsistent with the concept of assessments
as distinguished from mechanics’ liens and would impose a riskwliigctitle company. . did not assumegff'd,

296 N.Y.2d760(N.Y. 1968)
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locatedwithin the boundaries of WCC or JS3D Specifically, the Policy states that it “does not
insure against loss or damage . . . costs . expenses that arise by reason of: [Insured Property]
lies within the boundaries of Wasatch County,.Jordanelle Special Service District, and is
subject to any and all charges and assessment théfeof.”

Plaintiffs further argue that Old Republidalure to list the Creation Resolution in
Schedule BL of the Policy proves that the Creation Resolution is a risk covered by the Bolicy.
This argument failbecause the exceptions to the Policy cannot expand the risks covered by the
Policy. Subject to certain exceptions, the Policy protects the insured against tloedeges as
of the date of thedticy and listed in the Policyl'he Policy does not cover the Assessnhégrt
because that lien did not exest of the date of the Policy. Consequently, Old Republic was not
obligated to indemnify Plaintiffs faany losses and damages Plainiifisurred because of the
Assessmeritien or Creation Resolution.

Brewer Does No&pply

Plaintiffs claim thatBrewer v. Peatros$ supports the position that the encumbrance on
the Insured Propertyascreatedbefore the Ordinance and Policy were isstidelaintiffs argue
that this case should be resohaemhsistently wittBrewer>® This argument is without merit.

Brewerwas a dispute over a warranty deed, notnsairance contrackn Brewer,
defendant transferred land to plaintiff byarranty deed and falsely megented to plaintiff that

the purchase price of the land included the cogteimprovementsinder way The defendant

*1 Complaint Ex. B, Schedule-BY 3.

*2|d.

>3 Conrplaint 1129, 30; Opposition at 43, 44.

>4 Brewer v. Peatros$95 P.2d 866 (Utah 1979)
%> Opposition at 3739.

*°d. at 39, 40.
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affirmatively assured plaintiff that plaintiffeuld not have any future obligations in connection
with the improvementsThe court irBrewerspecifically stated that saw“no reason to disagree
with the argument. .that the mere existence of . an improvement district does mefcessarily
constitute an encumbranc¥.”

The court inBrewerstated that

[i]n order to [constitute an encumbrance], [amprovement] district must have

progressed to the point that the fact that there is some burden upon the property is

either discoverable from the record, or the circumstances are such that the grantor
either had or should have had knowledge that there was such a Burden.

The reason the court Brewerheld the defendant responsible for the cost of the construction is
that whenthe deeds were executed, the defendants had actual knowledge of the
existence and purpose of the improvement district; that they were awateethat t
improvements were in various stages of completion; and that the costs being
incurred were to be assessegaiast the properties in question. Moreover, there

was evidence that when plaintiff purchasers inquired as to whether the purchase
price of the lots included the improvements, they were assured thaf$t did.

Breweris inapplicable to this case becauseisiseie inBrewerwasthebreach of
warrantyin the deed compounded bgllets misrepresentationf thebuyers obligationsafter
the transfer of the land, not te&ective date of a lien created by an improvenaassessment
that triggers an insured risk.dvikover, WCC, as shown in Plaintiffs’ Exhibit E to the Complaint,
statedn multiple notices thathe Assessment Lien arises out of the Ordinahdellows that the
Assessment Liewas levied after the date thfe Policyandtherefore itis not coveredby the

Policy.

5 Brewer, 595 P.2cht 868
8.
¥ d.
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An Insurer Has No Duty to Defend an Insured against Claims Not Covered by the Policy

Plaintiffs claimthatin addition to the obligation to indemnify, Old Republic has a broad
duty to defend Plaintiffs against claims related to the AssesdnamtPlaintiffs argue that the
duty to defend is broader than the duty to indemnify and arises “when the insurairs tacts
giving rise to potential liability under thesurance policy® Plaintiffsincorrectlyemphasize
the “potential liability” portion of this statemeninsteadthefocusshould beon “when insurer
ascertains facts giving rise . ”

The Policy unambiguously states in Covered Risk 14 that OldidRepuill be
responsible for “the costs, attorney’s fees, and expenses incurred in defensenaftaninsured
against by this Policy. . . The“mattet claimedby Plaintiffs—the matter from which their
claimed loss arisesis thepurported lien created by the Creation Resolution, which is not
covered by the Policgecause it does not constitute an event that triggers insurance coverage.
Similarly, the Assessment Lien was not covered by the Policy because dar@ated after the
Policy was issued. Consequent¥aintiffs claim toOld Republic for coverage did nassert
“facts giving rise” to Plaintiffsliability under the Policy. Thus, Old Republic was not obligated
to defend Plaintiffs in connection with the Assessnigégnt and Plaintiffs’ second cause of
action claim fails

Good Faith and Fair Dealing May Not | mply a Duty Beyond the Contract

Plaintiffs claim thatOld Republicoreachedhe implied covenant of good faith afadr
dealing. Neitherlte Complaint, nothe oppgcsitionto the Motion statewhich actions or
inactions Plaintif§ allegeto constitute the breaclPlaintiffs did not support this assertion with

factual allegationsr supportingegal authority

%9 Sharon Steel Corp. v. Aeti€as. & Sur,931 P.2d 127, 133 (Utah 1997)
1 pPolicy at 2, attached as Ex. C to Opposition
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The implied covenant of good faith and fair dealing éemtract clairf? Under this
covenant, “each party impliedly promises that he will not intentionally or purpdsenything
which will destroy or injure the other party’s right to receive the fruits ®@ttmtract.®® The
covenant cannot be read to establish independent rights or duties not agreed by &fé Paetie
covenant cannot create rights and duties inconsistent with express contractusinzfiithe
covenant cannot compel a party to dctits own detrimet for the purpose of benefitting
another party to the contrad®A court wil not interpretthe covenant in a wathat is
“inconsistent with the express terms of the applicable coriftact.

A court may find that the parties are bound by an affirmative implied covenantéithe
is clear” either “fromthe parties*course of dealingsor a settled custom or usage of trade that
the parties undoubtedly would have agreed to the covenant if they had conaidkesttiressed
it.” °®® But, “[n]o such covenant may be invoked . . . if it would create obligations ‘inconsistent
with express contractual term$®

Here Old Republicagreed to insure Plaintgfwith certain exceptionggainst risks
covered by the Policy as of the date of the Policy. There is no indication yhat@lu
Republic¢s actionsprevented Plaintiff from receiving thegreedtruits of the insurance contract.
Title insurance contracts protect from existing defects of theastlef the date of the insurance

policy. Holding Old Republic responsible fan assessment created after the date of the policy

%2Beck v. Farmers Ins. Exctr01 P.2d 795, 800 (Utah 1985)

83 st. Benedict's Dev. Co. v. St. Benedict's H@&il P.2d 194, 199 (Utah 1991)

8 Oakwood Vill. LLC v. Albertsons, Ind.04 P.3d 1226, 1240 (Utah 2004)

1d.

% Olympus Hills Shopping Ctr., Ltd. v. Smith's Food & DrugsGInc., 889 P.2d 445, 457 (Utah Ct. App. 1994)
67 0Oakwood 104 P.3cat 1240

®Young Living Esseri Oils, LC v. Marin 266 P.3d 814, 817 (Utah 2011)

1d.
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would give Plaintiffs rights not provided for in the contract, contradict the express terms of the
contractand compeDIld Republic to involuntarilypenefit Plaintiffsto its own detriment.
Plaintiffs’ claim as tdOld Republic’s breach of the implied covenant of good faitth fair
dealing is without merit.
ORDER
IT IS HEREBY ORDERED that Defendant’s Motion for Judgment on the Pleddiisgs
GRANTED andPlaintiffs Complaint is DISMISSED with prejudiceThe clerk is directed to
close this case.
DatedAugust5, 2015.
BY THE COURT

Dyl Ml

David Nuffer U
United States District Judge

2 0ld Repwlic National Title Insurance Company’s Motion for Judgment on the Pigadind Memorandum in
Support (Motion)docket no. 15filed January 8, 2015
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