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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

CYNTHIA K. MILLER, MEMORANDUM DECISION AND
ORDER ADOPTING
Plaintiff, REPORT AND RECOMMENDATION
V.

Case No02:14¢cv-00558DN-DBP
CAROLYN W. COLVIN, COMMISSIONER,
SOCIAL SECURITY ADMINISTRATION, District JudgeDavid Nuffer

Defendant.

Defendant Carolyn W. ColvifCommissioner”) filed an Objectidrto the Report and
Recommendation (‘R & R”) ised on December 2, 20f5.he R & R recommends remand of
the ALJ’s decision denying Plaintiff Cynthia K. Miller’s claim Drsability Insurance Benefits
and Supplemental Security Income under Title Il and Title XVI of the S8ealirity Act
(“Act”). ® For the reasons discussed below, the court OVERRULES the objection and ADOPTS
the R & R. The cass IREMANDED to the Commissioner.

BACKGROUND

Miller's appeal of the Commissioner’s final decision denying benefits iesed to
Magistrate Judge Dustin Bead unde28 U.S.C. § 636(b)(1)(B) MagistrateJudgePead
recommendethe Commissioner’s decisidre remadedfor further consideratiaf The
Commissioner filed an Objection, whichliimited to a single issudiller did not file a response

to the Commissiones’ Objection.

! Defendant’s Objection to the Report and Recommendation of the Magjisndge (“Objection”)docketno. 36
filed December 11, 2015.

2 Docket no. 35

%42 U.S.C. 88 40133and 138185.

* SeeDocket Text Order Referring Case, docketidiled August 26, 2014.
*R&Rat 12.
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STANDARD OF REVIEW

Under28 U.S.C. § 636(b)(1)(Cwhen a party files an objection to the R & R, the district
judge “shall make a de novo determination of those portions of the report or specifiedqul
findings or recommendations to which objection is made. [The district judge] mept acgect,
or modfy, in whole or in part, the findings or recommendations made by the magistrgee’jud
Under de novo review, this cdwvill review the Commissiones’decision to determine whether
it is supported by substantial evidence and whether the correct lewirsts were applietiBut

the court will not reweigh the evidence or substitute its judgment for the Commissfoner

DISCUSSION

Magistrate Judge Pead found that the “ALJJ[] failed to address lay withess@am
Larson’s testimony[,]” and such a failure, according to the Tenth Circuit, regaitend’ The
Commissioner argues that “the Magistrate Judge mistakenly finds thdidbdt consider
evidence in the record and misapplies the harmless errorfulég Commissioner
acknowledges that “[tlhe ALJ dinot mention Mr. Larson’s testimony][,]” but she contends that
the ALJ “did consider it. In fact, [the ALJ] wrote that she carefully consttigre entire record
in determining Plaintiff's residual functional capacity.The Commissioner argues that “[t|he

Court should take the ALJ at her word.”

28 U.S.C. § 636(b)(1)(C)

"Seelax v.Astrue 489 F.3d 1080, 1084 (10th Cir. 2007)

®1d.

°R & R at 11 (citingBlea v. Barnhart466 F.3d 903, 9145 (10th Cir. 2008)
1% Objection at 1.

d. at 2.

Y1d.
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The Commissioner alsoaintainghat the Magistrate Judge is incorrect in finding that
the ALJ’s oversight was not harmless erfecording to the Commissioner, “[tjhe Magistrate
Judge applied the wrong standard. The question is not whether the Commissioner cae show th
ALJ would not have given weight to the testimony had she given it more considersdiead|
the question is whether Plaintiff has shown hatiiThe Commissioner points out that [t]he
applicabldaw is that Plaintiff has the burden to show any error harmed‘h&he
Commissioner states that “Plaintiff did not show harm. The ALJ consideredifPtaiastimony
and found her not credible. As Mr. Larson’s statement was similar to Plaitifd tle ALJ
found Plaintiff was not entirely credible, any error was harml&s$tie Commissioner further
points out thaBlea v. Barnhart"—a case the Magistrate Judge relies upon for his decision to
remand—“does not require remand in this caséThe Commissioer states that the facts in
Bleaare differenfrom the present caséFor example, e panel irBleadid not consider
whether the ALJ’s error in not considering lay testimony was harmless. AdsGammissioner
contends that “it is not clear that the ALJBleastated that had considered all of the
evidence.®

The essential facts of this case are lsintb the facts ifBlea.In Bleg the ALJ failed to
discuss or consider the lay testimony of the Plaintiff's §ifSpecifically, the ALJ’s decision

failed to mention any of the particulars of the testimony of Plaintiff's vaifg, failed tanention

31d. at 3.

d.

2d.

% Blea v. Barnhart466 F.3d 903, 9145 (10thCir. 2006)
7 Objectionat 4.

81d. at 5.

91d. at 4-5.

' Blea, 466 F.3cht 915
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the fact that the wiféestifiedregarding the nature and severity of her husband’s impairments.
TheCommissioner argued there was no reversible error because the ALJ uireitkéo make
written findings about each witness’s credibility. The Tenth Circuit found‘thatALJ's refusal
to discuss why he rejected her testimony violates our court’s precederggairéds remand for
the ALJ to incorporate Mrs. Blea’s testimony into his decisfdrhus, according tBlea, the
ALJ should at least indicata his decision that he has considered each witness’ testimony.

In the present case, the ALJ did not discuss Mr. Lassstatements or refer toint any
other way in the written decision. The Commissioner argues that the ALJ did hetausshe
wasnot required to specifically discuss all of the evidenceBles indicates, however, the ALJ
is not required to make specific written findings regarding the credibilityitobsses only if the
written decision reflects the ALJ considered the witnesstimieny?? A blanket assertiohy the
ALJ that she considered the “entire record” is insufficient to meéehéh CircuitBlea
standard

The ALJ’s failure to consider Mr. Larson’s statements is not harmless Asdhe
Magistrate Judge correctly points out, during the relevant time period korLavas in a
unique position to observe Plaintiff's symptoms on a daily basis because he lilvd airtiff
prior to her alleged onset of disability date and continuing through the time of thegtféari
Mr. Larson’s statements are probative because they corroborate Plairdiffisidgarding the
intensity, persistence, and limiting effects of her symptBh&pecifically, Mr.Larson’s

statementsegarding the frequency, duration and expected days of incapacitatiorsak afre

2d.

2 |d.

B R & R at 12(citing docket no. 18Supplement to Administrative Record (“Tr. _1077).
*Tr. 1078-80.


https://ecf.utd.circ10.dcn/doc1/18313250147

Plaintiff's headacheand other painsupport Plaintiff's symptom allegationlthough there
may be reasons to discount Mr. Larson’s statem#ratanalysis of the weight thatshid be
accorded these statementshis province of the ALJ. Accordingly, the ALJ erred when she
failed to indicate in her written decision that she had considered Mr. Larsat@sehts. The
remedy for this error iEemandso the ALJ may properly consider Mr. Larson’s statements.

CONCLUSION

After review of all relevant materials de novo, IT IS HEREBY ORDEREA the
Commissioner’s Objectidfito the R & R is OVERRULED and the RR.is ADOPTED in its
entirety. The case is REMANDED to the Commissioner. On remand, the Caomarsshould
consider Mr. Larson’s testimony.

The Clerk shall close the case.

DatedMarch 21, 2016.

BY THE CO M#ﬂ

David Nuffer v
United States District Judge

% SeeBlea, 466 F.3d at 91%citing Baker v. Boweng86 F.2d 289, 291 (10th Cir.1988)W]here the record on
appeal is unclear as to whether the ALJ applied the appropriate standard dgriogsill the evidence before him,
the proper remedig reversal and remand.”)).

% Defendant’s Objection to the Report and Recommendation of the Magjidtidge (“Objection”)docket no. 36
filed December 11, 2015.
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