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IN THE UNITED STATES DISTRICT COURT
FOR THEDISTRICT OF UTAH, CENTRAL DIVISION

THOMAS J. NAUMAN,
ORDER ADOPTING REPORT AND

Plaintiff, RECOMMENDATION
V. Case N02:14-cv-00560CW-DBP
UTAH HIGHWAY PATROL, NEIL District Judge Clark Waddoups
EKBERG,

Magistrate Judge Dustin B. Pead
Defendants.

This case was assigned to United States District Qoalde Clark Waddoups, who then
referred it to United States Magistrate Dustin B. Reader 28 U.S.C. § 636(b)(1)(B). (Dkt. No.
19.) On July 31, 2010, Defendant Troopksil Ekbergof the Utah Higlway Patrol arrested
Plaintiff Thomas J. Naumaon suspicion of driving under the influence (DUI). (Dkt. No. 53, pp.
1-2.) On July 312014, Mr.Nauman filed a complain this ourtallegingTrooperEkberg
injuredMr. Nauman’sshoulder while Trooper Ekberg transportech into thejail for processing
afterthe arrest(See Dkt. No. 1;seealso Dkt. No. 23, p. 2; Dkt. No. 34, p. 2.) Mr. Nauman
moved for summary judgment on his claims, (Dkt. No. 23), and Trooper Ekberg fooved
summary judgmerttased on qualified immunity, (Dkt. No. 26). Mr. Nauman also filed a motion
to add additional punitive damages, (Dkt. No. 40).

On August 31, 2016, Judge Pead issued a Report and Recommendation recommending
the court deny Mr. Nauman’s motion for summary judgment and motion to add additional
punitive damages and grant Trooper Ekberg’s motion for summary judgi@sniDkt. No. 53.)

Mr. Nauman objected to Jgd Pead’s Report and Recommendat{@kt. Nos. 54, 55 & 57),

and Trooper Ekberg also responded, (Dkt. No. 55). Along with his objections, Mr. Nauman filed
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a request for Judge Pead’s recusal from this. ¢Bd&. No 57.)The court has carefully reviewed
all of the filingsand the recorth the casale novo. On January 4, 2017, the court heard oral
argumentduring which Mr. Nauman was allowed to fully explain his claims and objections to
the Report and Recommendation. For the reasons explained tredasourtAPPROVES AND
ADOPTS Judge Pead’s Report and Recommendatibs @mtirety.

Consistent with Judge Pead’s treatment of the ¢hsesourt liberallyconstruedvr.
Nauman'’s filingsand holds them to a “less stringent standard than formal pleadings tafted
lawyers.”Erickson v. Pardus, 551 U.S. 89, 94 (2007) (quotations and citation omitted). But the
court deesnot “take on the responsibility of serving as liigant’s attorney in constructing
arguments and searching the recofgbfrett v. Selby Connor Maddux & Janer, 425 F.3d 836,
840 (10th Cir. 2005).

Uponde novo review of the record and the parties’ filingse tcourt agrees with Judge
Pead’'sreasoneaonclusion that qualified immunity protects Trooper Ekberg from this <t (
Dkt. No. 53.)*Qualified immunity is ‘an immunity from suit rather tharmere defense to
liability.” Pearson v. Callahan, 555 U.S. 223, 237 (2009) (quotiMijtchell v. Forsyth, 472 U.S.
511, 526 (1985)). Qualified immunity provides broad protection, shielding “all but the plainly
incompetent or those who knowingly violate the laMalley v. Briggs, 475 U.S. 335, 341
(1986).Onamaotion for summary judgmente courtgenerallyviews the evidence in the light
most favorable to the nonmoving parynundsen v. Jones, 533 F.3d 1192, 1198 (10th Cir.
2008). “When the defendant seeks summary judgment on the basis of qualified immunity,
however, the plaintiff bears the initial burden of proving that: (1) the offi@ations violated a
constitutional right, and (2) this right was clearly established at the time adridect at issué.

Id. (citing Nelson v. McMullen, 207 F.3d 1202, 1206 (10th Cir. 2000)jhere the defendant’s



allegal actions, even if proven, did not violate a constitutional right, the court need go no further
in its qualified immunity analysis and may grant summary judgm@se Cortez v. McCauley,
478 F.3d 1108, 1114 (10th Cir. 2007).

Mr. Nauman has not provided evidence on wlackasonable juror could conclutteat
Trooper Ekberg'sctionsconstituted excessive force in violation of Mr. Nauman’s Fourth
Amendmentights. As Judge Pead notes, eaeceptinghe facts in the light most favorable to
Mr. Nauman Trooper Ekberg reasonaldgcommodate®r. Nauman’amedical ailmentby
handcuffing him in front of his body. (Dkt. No. 53, p. 6.) Latdrthe crucial moment of the
shoulder injury, Trooper Ekberg immediately released Mr. Nauman’s armMipdtaumars
complaint that his arm “doesn’t go that wayd.f Thus, considering Trooper Ekberg’s actions
as Mr. Nauman himself describes them, Mr. Nauman has not shown that Trooper Ekberg’s
actionin pulling Mr. Nauman’s arm violated his Fourth Amendment rights.

In an objection, Mr. Naumaalsochallengs his initial arreson suspicion of DUI. (Dkt.

No. 56, p. 8.) Judge Pead did not analyze the constitutionality of Mr. Nauman’s inéstlaard
handcuffing because Mr. Nauman'’s oppositiosummary judgmerdid notappear to challenge
the initial arresand Mr. Nauman testified during his deposition that he did not believe the initial
arrest violated his rightsSée Dkt. No. 53, p. 4 n.2.) The court concludes, howevatthe

initial stop and subsequeartrestwere justified as a matter of lavecausdrooper Ekberg had
reasonablsuspicionthat Mr. Nauman was impaireds Judge Pead recites, Trooper Ekberg
observed Mr. Nauman committing traffic violations, including failing to stop at assgjop

failing to sgnal before turning, and failing to pull over when Trooper Ekberg activated the
flashing lights on his police car. (Dkt. No. 53, p. 1.) The Tenth Circuit has stated, “our ptecede

counsels that driving conduct alone can establish reasonable suspicion of impaimchénisa



no additional indicium of intoxication is necessary to justify a roadside solegty/Amundsen,
533 F.3dat 1200 n.4. During the stop, Trooper Ekberg observed conduct that provided additional
evidence of impairmenMr. Naumanstaed he took morphinearlier that day(Dkt. No. 53, p.

1.) Trooper Ekberg administered field sobriety tests, which Mr. Nauman fdadedl lfe law

does not requirgrooper Ekberdgo adopt an innocent interpretation of Mr. Nauman'’s driving
and subsequent behavishere the facts as a whole reasonably suggésteNaumanwas
impaired. See United Satesv. Arvizu, 534 U.S. 266, 277 (2002) (“A determination that
reasonable suspicion exists, however, need not rule out the possibility of innocent canduct.”)
The court has reviewed the dash camera video of the(8tkip No. 29),and agreewith Mr.
Naumanthathis speech did not appear slurre@gvirthelessas discussed above, Trooper
Ekberg observed other indicia of impairment and, at the very least, “receivéehnoefutation

of the earlier suspicion of intoxicatidnPAmundsen, 533 F.3cat 1200. Accordingly, Mr. Nauman
hasfailed to demonstrate that his initial arrestlated the Fourth Amendment.

The court understands that, from his perspeckire Naumarbelieves he was treated
harshly. Indeed, MMNauman’sencounter with Trooper Ekberg appears to have been life-
changingfor Mr. Nauman and his familjevertheless, the evidence presented shows Mr.
Naumanis without grounds to challenge that Trooper Ekberg acted appropriately within the
mandates of the Constitution and the discretion granteffitersto carry out their duties.

Mr. Nauman citesraassistant prosecutor’s statements apologizing faartiest another
driver’s allegedly worse driving, the absence of slurred words during the stop,eagatiatis of
misconduct by officers who are not a part of this case as evidence that Trkbeery Holated
his civil rights. Gee Dkt. Nos. 54 & 56.Mr. Nauman also asserts that the Utah Attorney

Generals Office has hindered his collection of testimony from other officers at tha jail,



circumstancevhich Defendant’s counsel vigorously disputdafortunately, these points are
immaterialto the court’s findinghatqualified immunity protects Trooper Ekberg from suit here.

Accordingly,for the reasons stated JudgePead’s Report and Recommendati(kt.
No. 53),andthe court’sadditional analysisf the facts and lawabove, the court hereby
ORDERS as follows:

* Mr. Nauman’sMotion for Summary Judgment (Dkt. No.)A8 DENIED.
* TrooperEkberds Motion for Summary Judgment (Dkt. No.)26 GRANTED and Mr.

Nauman’s claims against the Defendants are therefore dismissed.

Furthermore, theourt DENIESMr. Nauman’s Motion to Add Additional Punitive
Damages (DktNo. 40). The court does not condone counstlikire to obtainMr. Nauman’s
stipulation to an extension in advance of filing the motion as stipulatefhituré to correct the
misunderstanding thereaftethd court recognizesplwvever that counsl made good faith
attempts to obtaia stipulation and was relying orrecordof other stipulated extension&eé
Dkt. No. 55, pp. 3—4.) Additionally, the codiids no prejudiceaccruedo Mr. Naumarby the
mistaken stipulation or the extension its@lfooper Ekberg counsedid not use Mr. Nauman’s
signature on the motion for extension and Trooper Ekberg filed his reply memorétmduwtays
after the court granted the extensidsee(id. at 4-5.)

Finally, the CourDENIES Mr. Nauman’sequest for Judge Pead’s redusahis case.
(Dkt. No. 57.) Adverse rulingsrely constitute aroper basis for recusahd Mr.Nauman
provides no grounds to suggest Judge Pead acted withaamglity in this caseSee Liteky v.
United Sates, 510 U.S. 540, 555 (1994tinman v. Rogers, 831 F.2d 937, 938—40 (10th Cir.

1987).



DATED this 9th day ofJanuary2017.

BY THE COURT:

Clark Waddoups
United States District Judge




