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IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH,CENTRAL DIVISION

MARK LEE RINDLESBACH, et al.,
MEMORANDUM DECISION AND
Appellants, ORDER GRANTING APPELLEES’
MOTIONS TO DISMISS

V.

PHILIP G. JONES, et al., Case No. 2:14-cv-00577

Appellees. Judge Clark Waddoups

INTRODUCTION
Before the court are two Motions to Digsifiled by Philip G. Jones, Chapter 7 Trustee
for the bankruptcy estate of Mark Lee Rindlesbach (“Trustee”), (Dkt. No. 25); and The Ruth B.
Hardy Revocable Trust, Delcon aoration Profit Sharing Plaibbo A. Wesley Hardy, Finesse
P.S.P., MJS Real Properties, LLC, Uintah ktagents, LLC, David D. Smith, Steven Condie,
David L. Johnson, Berrett PSP, VW Professil Homes PSP, Ty Thomas, and D.R.P.
Management PSP (“Hardy Lenders”), (Dkt. 28). The court held oral argument on May 5,
2015, and took the matters under advisement. Afrefuddy considering the parties’ briefs and
oral arguments, the court GRANTS the Trusteeld the Hardy Lenders’ Motions to Dismiss on
the grounds that this apal is not justiciable.
BACKGROUND
This appeal arises out of Mark LeenRliesbach’s (“Debtor”) bankruptcy, and the

Trustee’s settlement of the Hardy Lenders’ claims. On May 25, 2007, the Hardy Lenders made a
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loan of $3.3 million to Eagle Mountain Lots, LL&r the acquisition of land in Eagle Mountain,
Utah. Debtor, as trustee for the Rindlesbach @oaton Inc. Profit Shang Plan (“Plan”), was
one of the guarantors for the loan. When Eadgppeintain Lots defaulted, the Hardy Lenders filed
Suit against the guarantors in J@R08, and after amending the cdaipt, against Debtor in his
personal capacity, (“Guaranty Agti”). Prior to and during theendency of the suit, Debtor
transferred various parcels of real property fiasiownership, as well as from various entities
where Debtor was a partial owner. (Bankrt.¥o. 295, pp. 5-10, 35-37). The state trial court
granted summary judgment irvia of Debtor, findinghat he was not personally liable on the
guaranty. The Hardy Lenders haagpealed that decision, whits now pending in the Utah
Court of Appeals. A jury rendered a verdict indaof the Hardy Lenders for their claim against
the Plan, and on December 3, 2012, the statd eatered a judgment in the amount of
$6,367,203.64.

On November 5, 2012, and January 9, 2013Htdwely Lenders initiated two fraudulent
transfer actions in state coumtTooele and Salt Lake Countiegntending thaafter the jury
rendered a verdict in the Guaranty Action, Debtansferred most of thesgets out of the Plan
and personally retained a portion of the saleifmof‘Fraudulent Transfer Actions”). The state
court in the Salt Lake County action ordered Debaateposit $2.2 million into the registry of the
court pending resolution diie claims. Debtor failed to sender the entire amount required by
the court order. In light of that, and for otheolaitions of the court’s orders, an Order to Show
Cause was entered, and an ewighry hearing was held orugust 26, 2013. At the hearing, the
state court made a bench ruling holding Debrtarontempt, and ordered him to deposit the
remaining funds with the couand pay the Hardy Lenderskpenses for the contempt

proceedings. Instead of complying, Debtéedia bankruptcy petition under Chapter 11 on



September 13, 2013. The automatic stay placed the Hardy Lender’s appeal and the Fraudulent
Transfer Actions on hold, and prevented theyeatra written contempt order. The bankruptcy
was converted to a Chapter 7 case on January 13, 2014.

In the bankruptcy proceeding, the Hardy Lenders asserted claims totaling $17,524,705.13,
comprised of $7,030,836.74 (and potentiallya$9,249,535.64) for their Guaranty Action
appeal arguing that Debtor is personalable for the state court guaranty judgment,
$3,592,703.24 for the claims made in Braudulent Transfer Actiorisand $5,000,000.00 for a
punitive damages claim. On May 21, 2014, the bapicty Trustee entered into an agreement
with the Hardy Lenders to settle their outstandifagms against the bankruptcy estate. Under the
settlement, the Hardy Lenders agreed tothayTrustee $500,000.00, with both parties releasing
each other from any claims or obligations offfian those specified in the settlement. In
exchange, the Trustee agreed to allow the Hardy Lenders’ claims in the reduced amount of
$4,000,000.00, subordinated to all other unsecurechslagainst the estate. Specifically, the
settlement allowed $2,610,000.00 for the peastiability claim, $1,390,000.00 for the
fraudulent transfer claim, and $fr the punitive damages claim.

The settlement further assight the Hardy Lenders “any and all claims and causes of
action of or available to the Trie® or the Estate.” The Hardy Lemsl@vere required to pay 5% of
the net recovery to the holdexunsecured claims in proportiem their allowed amounts, to the
extent that the claims wesdill outstanding, (“Assignment Praion”). Finally, the settlement
allowed for the modification of the automatic stayallow prosecution ahe pending state court
appeal in the Guaranty Action and to permd giiate court to enter findings of fact and

conclusions of law in the contempt proceediwgh an agreement that the Trustee was to

! Of this amount, $317,533.75 is duplicative with the personal liability claim.
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stipulate to the entry of a consent order i tthah Court of Appeals reversing or vacating
summary judgment in favor of the Debtor, andhe entry of judgment against Debtor in the
amount of $2,610,000.00 upon remand, (“Judgment Provision”).

Debtor was the only party that objectedhe settlement, which was approved by the
bankruptcy court on July 21, 2014, in an Ordear@&ing Trustee’s Motions For Order Approving:
(1) Settlement Between The Trustee and TheljHRarties and (2) Settlement Between The
Trustee and The Lexon Partiest&fDebtor’s discharge was granted on July 30, 2014, he filed a
motion for reconsideration of the order approving skettlement, but this walso denied. Debtor
and two creditors, FFAF Properties (“FFAFfdaBennet Tueller Johnson & Deere (“BTJD”),
proceeded to appeal to this court théesrapproving the Hardy Lenders’ settlemeBefore this
court all appellants object toatAssignment Provision. Debtorsal objects to the Judgment
Provision. After filing his notice of appeal, Debtequested the bankruptcy court enter a stay
pending appeal. When the motion was denied, Debtbnot appeal frorthe decision or request
a stay from this court. Neither FFAF or BTdDught a stay from the bankruptcy court or this
court.

In the absence of a stay, the bankrugioyrt approved the Trustee’s Final Report on
March 10, 2015, and the Trustee made final distioudif the assets to tladlowed claims and as
provided in the settlement agreement. The Teustav moves the court to dismiss this appeal on
the grounds of constitutional and equitable mootriEss.Hardy Lenders also move to dismiss on
the additional grounds that appellants lack stagndihat the claimsancerning the Assignment

Provision are not ripe; and that the appeatagutorily, constitutionally, and equitably moot.

2 FFAF filed this appeal as assignee of Claim 12-1, originally filed by creditor Zions First N&amal(“Zions
Bank”). (Bankr. Dkt. No. 450).



ANALYSIS

This court has jurisdiction to hear this casesuant to 28 U.S.C. § 158(a)(1). On appeal,
the bankruptcy court’s findings édct will not be overturned uess they are clearly erroneous,
while its legal conclusions are reviewae novoln re Herd 840 F.2d 757, 759 (10th Cir. 1988).
However, before the court can reach the meritb@fappeal, it must satisfy itself that the case
presents a justiciable controversy and thasalles raised are properly before the c&@ee
Anderson v. West (In re Anderspd15 U.S. App. LEXIS 7088 (10th Cir. Apr. 29, 2015).
|. Standing

Parties appealing from a bankruptcy coudenrbear the burden demonstrating that
they possess the requisite standing to brieg tthallenge before the district cou8ee Lopez v.
Behles (In re Am. Ready M4 F.3d 1497, 1500 (10th Cir. 1994). The requirements for such
standing are more stringent thizne case or controversy stamglirequirement of Article I11.
Nintendo Co. v. Patten (In re Alpex Computer Corpl)F.3d 353, 357 n.6 (10th Cir. 1995). “As
a general matter, in a Chapteproceeding, the trustee alone hasding to raise issues before
the bankruptcy court artd prosecute appealdzlynn v. Finch (In re Colorado Mountain Cellars,
Inc.), 1998 U.S. App. LEXIS 2868, *7 (10th Cir. Feb. 24, 1998) (qudiiznman v. First
Woman’s Bank (In re Richmar)04 F.3d 654, 657 (4th Cir. 1997)).

A. Debtor

For a debtor to have appellate standingniist qualify as a person aggrieved, with his
rights or interests being directiynd adversely affected pecuiiliaby the order of the bankruptcy
court.In re C.W. Mining Cq.636 F.3d 1257, 1260 (10th Cir. 2011). “Accordingly, [1] ‘unless the
estate is solvent and excess will eventuallyagtine debtor, or [2] unless the matter involves

rights unique to the debtor, the debtonat a party aggrieved by orders affecting the



administration of the bankruptcy estatdd’

Debtor does not maintain that the estatoigent or that he will receive an equity
participation in the bankruptcy estate. Insteadaigeies that his dischag compromised by the
Judgment Provision. Specifically, Debtor claimattii judgment is ented, he will be burdened
with post discharge liability thatould be reflected on his creditp@rt, that he would be required
to explain that the liability was discharged imkauptcy whenever he applies for credit, and that
lenders might not offer him credit, or do so on lkes®rable terms. He alsmntends that because
the bankruptcy court allowed the idg Lenders’ claims, there is no need for them to resume the
Guaranty Action (requiring that hretain counsel and file pleandjs) in order to pursue fraudulent
transfer claims. As to the Assignment Provisionb@gs only alleged harm is that he will be
subject to discovery and will have tiestify as a witness at trial.

Post discharge prosecution of claims is contemplated and permitted by the bankruptcy
code. Section 524(e) allows a credito bring or continue an aoti directly against the debtor for
the purpose of establishing the dmts liability when establishingability is a prerequisite to
recover from another entitin re Walker 927 F.2d 1138, 1141-42 (10th Cir. 1991). This
exception to section 524(a)’s patischarge injunction “hinge‘upon the condition that the
debtor not be personally liable in a way thatud interfere with the dgor’s fresh start in
economic life.””Id.; see also Paul v. Iglehart (In re Pau§34 F.3d 1303, 1307-1308 (10th Cir.
2008). Under WaH CoDE ANN. §25-6-6, the transfers in questioowld only be fraudulent if the
Hardy Lenders had a claim agaibsbtor that arose before thansfers were made. Because the
state court dismissed Debtor from the guarantipador lack of persondiability, the entry of
judgment against him may be necessary to geadlusion issues that could hinder recovery

from third parties.



Given that judgments for discharged debite void pursuant to 11 U.S.C. § 524, it is
improbable that Debtor will be harmed by #very of a judgment in the Guaranty Actibm the
event that the Hardy Lenders were to attemgbttect on the state court judgment, Debtor would
have recourse to seek sanctionsviolation of the discharge ordén re Paul 534 F.3d at 1306-

7. Debtor has also failed to present any evidémaea void post discharge judgment would affect
his credit prospects beyond the impact thatChapter 7 bankruptcy—which will remain on his
credit report for ten years—has already had, thatihenot be able to persuade creditors that the
claims have been discharged, or thawfilereceive credit on less favorable terfrBecause

Debtor bears the burden of establishing he laaxlsig, he cannot rely on mere speculative harm.
As such, the court concludes that Debtor latkading to appeal from the Judgment Provision.

Debtor also lacks standing to challenige Assignment Provigh because it does not
involve “rights unique tahe debtor.” There is no contentitrat any recovery from the assigned
claims is exempt property, or that debtor Wi subject to personal ldity, given that said
claims are against third parti€ee Weston v. Mann (In re Westd§ F.3d 860, 864 n.3 (10th
Cir. 1994). As such, the only righits question are those of thetae’s creditors, who stand to
receive payment for their outstanding clainased on the outcome of the assigned actions.
Because Debtor “is not relievedtbie responsibility [he] has, as db citizens, to testify at trial
and/or participate in diswery as a witness,” he also failsalbege any cognizable harm suffered

as a result of this provisiorin re Paul 534 F.3d at 1307.

3 While the bankruptcy court’s order approving the settlement agreement lifts the automatic stay “to allow the Third
District Court to enter findings of fact and conclusions of law in the contempt proceetlthogsinot permit the

entry or prosecution of a monetary judgment against Debtor. (Dkt. No. 47-1, 1 1Ahttfr believes that the

Hardy Lenders have acted beyond the scope of the aforementioned provision, his remedytheshaitkruptcy

court.

* The harms alleged by Debtor would occur every time a judgment is entered after discharge. Despite that being t
case, such suits have been permitted to allow recovery from third parties.
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B. FFAF and BTJD

“Prerequisites for being a ‘person aggrieva attendance and object at a bankruptcy
court proceeding.In re Westonl18 F.3d at 684 (quotinglatter of Schultz Mfg. Fabricating Co.
956 F.2d 686, 690 (7th Cir. 1992)). Neither FFApfedecessor in intest, Zions Bank, nor
BTJD raised any objections to the settlement withbankruptcy court or joined in Debtor’s
motion to reconsider. Accordingly, they lack starg to appeal the validity of the Assignment
Provision.

All appellants attempt to sidestep theick of standing by arguing that the bankruptcy
code does not permit the Trustee’s assignment addtae’s claims to a creditor, and as such, the
bankruptcy court lacked subject tieat jurisdiction to approve atslement with such a provision.
In essence, their argument is that a bankrupbeyt's order approving attiement is a question
of subject matter jurisdtion, and not one on the merits of the bankruptcy. The argument fails.
The Trustee’s motion for an order approving thitdesaent was a core proceeding as defined in
28 U.S.C. § 157(b)(2), because it addressed rsattercerning the administration of the estate,
the allowance of claims, the appabwof a sale of property, and aéted the liquidation of assets
of the estate. It was also consistent wip.RR. BANKR. P. 9019(a), which states that “[o]n
motion by the trustee and after notice anearimg, the [bankruptcy] court may approve a
compromise or settlement.” Having subject ntgtiesdiction, the bankiptcy court was free to
grant or deny the Trustee’s motion. Appellafididure to object, anthus preserve their
arguments, prevents them from adpeathe correctness of the decision.

Il. Mootness
A. Constitutional and Equitable Mootness

An appeal of a bankruptcy court order is constitutionally moot where “the appellee



demonstrates that a court cooldler no meaningful relief to ¢éhparty seeking reversal of the
bankruptcy court’s decisionSearch Mkt. Direct, Inc. v. Jubber (In re Paige$4 F.3d 1327,
1330 (10th Cir. 2009). Even if an appeah@ constitutionally moot, the underlying
circumstances may make it inequitabletfee court to grant the requested refi@o determine
whether an appeal is equitably moot, the Tedircuit considers thisllowing factors:

(1) Has the appellant sought and/or aitdi a stay pending appeal? (2) Has the

appealed plan been substantially consummated? (3) Will the rights of innocent

third parties be adversely affected by reversal of the confirmed plan? (4) Will the
public-policy need for reliance on therdirmed bankruptcy plan—and the need

for creditors generally to be ablerely on bankruptcy court decisions—be

undermined by reversal of the plan? (5) If d|gpe’s challenge were upheld, what

would be the likely impact upon a successful reorganization of the debtor? And (6)

based upon a quick look at the meritappellant’s challenge to the plan, is

appellant’s challenge legally meritorious or equitably compelling?
Id. at 1339.

Both the Trustee and the Hardy Lenders eodtthat this appeal is moot because the
bankruptcy court approved the flrdastribution, and the estatefignds have been disbursed to
creditors with allowed claims. Appellants ngphat they are not eflenging the settlement
agreement as a whole, and thatytldo not seek a reversal of tistributions that have already
been made. Instead, they contend that their appeal is limited to “two isolated and narrow aspects,”
the alleged invalidity of th Judgment and Assignment Provision. (Dkt. No. 47, p. 1). The
requested relief is for the courtstrike the objected portions. &ffect, appellants are asking the

court to rewrite the settlement agreement.

The settlement agreement, however, containseverability clausend the provisions in

® While the Tenth Circuit has applied equitable mootire€hapter 11 cases, they have not addressed its
applicability it in Chapter 7 cases. This court has preWoagplied equitable mootness in the liquidation context,
noting that “no circuit has affirmatively held equitable nmess inapplicable,” and tha&]fter a thorough review of
the relevant case law, the Court is persuaded that equitable mootness should\&ipigds. v. Rushte2012 U.S.
Dist. LEXIS 61795, *11 n.23 (D. Utah May 2, 2018&e also Davis v. Shepai@D14 U.S. Dist. LEXIS 82804, *20-
21 n.10 (N.D. Ala. June 18, 2014t see Liberty Bank, F.S.B. v. D.J. Christie,,|8013 U.S. Dist. LEXIS 177977,
*7-9 (D. Kan. Dec. 19, 2013).



guestions are a central part of the agreemmtitput which “there woud have been no bargain
whatever."United States v. Bethlehem Steel CoB3a5 U.S. 289, 298-299 (1948ecurity
Underground Storage, Inc. v. Anders@47 F.2d 964, 967-968 (10th Cir. 1965). This becomes
clear when considering that eviéthe Hardy Lenders’ bankrupt@taims against Debtor were
allowed, they would not be able to collect oarthafter his discharge. As such, the provisions
allowing them to prosecute frau@ul transfers against third pagieould be the only means of
recovery left to them. This satisfies the cdbet the settlement provsis are not severable.

The only alternative—reversing the bankruptowurt’'s order approwg the settlement and
undoing the agreement—is practicaltypossible at this point. To begin with, the funds that have
been distributed to non-parties to this @glpincluding several crédrs and the law firm
representing the trustecannot be disgorge8ee In re Blumet66 B.R. 109, 113 (B.A.P. 9th Cir.
1986) (“Effective relief is impossible if funds haleen disbursed to persons who are not parties
to the appeal.”). In addition, the Lexon Partiesaived payment of their reduced claims pursuant
to their settlement with the Trustee. Therabgao appeal over the blruptcy court’s approval
of the Lexon Parties’ settlement, the court lackfarity to require a retm of the funds paid.

Even if some sort of relief could be fasted, there has beersabstantial change in
circumstances due to the final distition of the estate that walimake reversal equitably moot.
While Debtor sought a stay from the bankruptourt, this was denied, and no request for a stay
was made to this court. FFAF and BTJD nesan attempted to procure a stay. The result has
been a substantial consummatadrihe agreement appellantewd now like to revise, and the
final distribution of the estate’ssaets. A reversal at this stage wbatlversely affect all creditors.

Not only would it require them to return thentls they received, which they more than likely

® There are also due process conceatabse the Lexon Parties have never ladflended notice or the opportunity to
be heard as to the invalidation of their settlemigitlane v. Cent. Hanover Bank & Trust C839 U.S. 306, 313
(1950).
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have already spent, it would also undo thdesment of the Lexon Parties—the second largest
creditor of the estate. Such a result would selyowsdermine the ability oparties to rely on the
finality of settlements approved by bankruptcy courts. It is of significant importance that if the
plan were to be set asideetlirustee has stated that thisrao likelihood of reaching a new
settlement. (Dkt. No. 42-3, p. 55-56). With tleenaining assets abdoned, creditors would
receive no payment on their claims.

Finally, there is a strong likbood that the Hardy Lenders waluprevail on the merits of
their appeal before this court. As discusseove, the post-discharge judgment in the Guaranty
Action appears to be necessary to prosecir plarty fraudulent transfers, and will not
compromise Debtor’s discharge. With regardtho Assignment Provisim the Tenth Circuit has
not directly spoken on the questiohwhether a creditor may deatively prosecute estate causes
of action. Addressing whether tBeipreme Court’s decision ktartford Underwriters Ins. Co. v.
Union Planters Bank, N.A530 U.S. 1, 7-8 (2000), undermined t@iscuit’s previous practice of
allowing those actions, the Tenth Circuit noteat ttother circuits hae continued to allow
committees to bring avoidance actiondill v. Akamai Techs., Inc. (In re MS55, Incly7 F.3d
1131, 1139 n.9 (10th Cir. 2007). This court agrees thighBankruptcy Court for the District of
Kansas’ conclusion iNill. of Overland Pointe, LLC v. TerrBentley II, LLC (In re Bentley I,
LLC) that there is “no reason to believe the he@ircuit would disagree with the unanimous
view of the Circuits that have decided the question.” 2011 Bankr. LEXIS 806, *11 (Bankr. D.
Kan. Mar. 2, 2011) (noting that “[n]Jo Circuit cawappears to have condied derivative standing
for creditors is never permissible” and discussing applicable precedgmisiys East Land Co.,

LLC v. Goss (In re Ellicott Springs Res., LL.@35 B.R. 626, 636 (Bankr. D. Colo. 2013).

11



B. StatutoryMootness

Under 11 U.S.C. § 363(m), “The reversahwdification on appeal of an authorization
under subsection (b) or (c) of tlesction of a sale or lease obperty does not affect the validity
of a sale or lease under suchrauization to an entity that purcéed or leased such property in
good faith, whether or not such entity knewtled pendency of the appeal, unless such
authorization and such sale eake were stayed pending appeal.”

While Debtor contends that no sale h&staplace, the Tenth Circuit has held that
“[dispossession] of assets in accordance witltgapjpromise and settlement renders [an] appeal
moot under Bankruptcy Rule 8005 and 11 U.S.C. 8§ 363Wigatherford v. Bonney 993 U.S.
App. LEXIS 31594, *3-4 (10th Cir. Aug. 12, 1993). The assigned claims constitute assets of the
bankruptcy estate under 11 U.S.C. 8§ 541(a)(1). As §“363(b) is the primary section allowing for
the sale of part of the debtor’s property, oftiian in the ordinary course of business,” the
bankruptcy court is not required denote the sale as being made pursuant to § 363(b) for the
protection of § 363(m) to applee In re Sax796 F.2d 994, 997 n.7 (7th Cir. 1986). However,
the court recognizes that no party made a request for the bankruptcy court to make a specific
finding of good faith. Accordingly, even were thgpaal not constitutionally or equitably moot,
the appropriate remedy would be a remand edoimkruptcy court for specific findings with
regards to the Hardy Lenders’ good faiBuadano v. Holbrook (In re Indep. Gas & Oill
Producers, Inc,)80 Fed. Appx. 95, 100 (10th Cir. 2003).

CONCLUSION
It is therefore ORDERED that the Trusteend the Hardy Lenders’ Motions to Dismiss,

(Dkt. Nos. 25, 29), are GRANTED.
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DATED this 27" day of May, 2015.
BY THE COURT:

(st Tt

ClarkWaddoups
UnitedStateDistrict CourtJudge
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