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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAKICENTRAL DIVISION

HOUWELING’S NURSERIES OXNARD, MEMORANDUM DECISION AND
INC. et al, ORDER DENYING DEFENDANT’S
MOTION TO AMEND
Plaintiffs and Counterclaim COUNTERCLAIM
Defendants
V. Case N02:14cv-00611IJNRPPMW
GEORGE ROBERTSON District Judge JilN. Parrish
Defendant and Counterclaimant | Magistrate Judge Paul M. Warner

District Judge JilN. Parrish referred thisatter to Magistrate Judge Paul M. Warner
pursuant to 28 U.S.C. § 636(b)(1)(A)Before the court is Defendant aBdunterclaimant
George RobertsonRobertson”)Motion for Leave to Amend CounterclaimHaving
reviewed the parties’ briefs and the relevlaw, the court renders the following Memorandum
Decision and Ordet.

BACKGROUND

Plaintiff and Counterclaim Defendants Houweling’s Nurseries Oxnatd, HHouweling
Utah Property, Inc., HNL Holdings Ltd., Houweling Utah Holdings, Inc., and HNL Utah
Holding Ltd. (collectively,“Houweling’) are atomato growing operation with locations in Utah,

California, and British Columbi4.

' Dkt. No. 23.

% Dkt. No. 59.

% Pursuant tdUCIiVR 7-1(f), the court elects to determine the present motion on the basis afttea w
memorandum and finds that oral argument would not be helpful or necessary.

* Dkt. No. 83 at 2.
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In 2011 and 2012, Robertson approached Houweling about opening a growing operation
in Mona, Utal® Subsequentlythe partis entered into a business relationship to develop a
tomatogrowing operation in Mona. The parties dispute the nature of their relationship.
Houweling alleges thahe parties entered into a consultarxgangemenivhereHouweling
agreed to pay Robertson to perform various tasks to gdtdghaproject up and running.
Conversely, Robertson contends that the relationship was not a conarrtingement Rather,
Robertson alleges that the parties agreed to entea joiat-venture to develop the growing
operation in Mon4.

Eventually therelationship turned sour. In 20I4ouweling sent a letter to Robertson
terminating their business relationsflig\fter Houwelings termination letterRobertson sent a
letter to Houweling claimingn part, that he maintained ownership in the Mona prejedtwas
entitled to further compensatidh. Therefore Houwelinginitiated the instant lawsuit, seeking a
declaratory judgment in favor of Houweling. Robertson coungefsissertingzariousbreach of
contract theorieandseeking declaratory and injunctive relféf

The deadline to file amended pleadings in this case occurrBdlnary 16, 2015 and
fact discovery closed on February 5, 2d16.

Robertsorrepresentshat he received new evidence supporting additional counterclaims

in January and Jure 2016* Therefore, a June 8, 2016, Robertson attempted to secure a

°Id.
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stipulation from Houweling that would allow Robertgorfile additional counterclaim¥ On
June 21, 2016, Houwelitgycounsetejected Robertson’s requdst leave to amentf
Therefore, on August 29, 2016, Robertson filed a motion seeking leave to amend his
counterclairs.'’
DISCUSSION

Pursuant to Rule 15(a)(2) of the Federal Rules of Civil Procedure, the court “should
freely give leave [to amend]iven justice so requires.” Whether to provide a party leave to
amend its pleadings “is within the discretion of the trial coudifter v. Prime Equip. Co., 451
F.3d 1196, 1204 (10th Cir. 2006) (quotations and citation omitfEul.court may deny leave to
amendonly wherethere is a “showing of undue delay, undue prejudice to the opposing party,
bad faith or dilatory motive, failure to cure deficiencies by amendmentopstyiallowed, or
futility of amendment?” Bylinv. Billings, 568 F.3d 1224, 1229 (10th Cir. 2009) (quotirgnk
v. U.S West, Inc., 3 F.3d 1357, 1365 (10th Cir.1993)

In the court’s view, whether Robertson should be permitted to add additional
counteclaims dependsn whether Robertson was justifiéawaiting toseekpermissionfom
the court to amenbdis counterclaims Robertson contends that he was unable to file the
appropriate motion because the substance of his new counterclaims was discoaredrin J
and June ©2016® Conversely, Houwelingrguesthat Robertson’s motion is untimely and
Robertson offers no explanation for his detdyThe court agrees witdouweling Robertson’s
lack of vigilanceand ursatisfactory explanations ke textbook definitioof undue delay.

Therefore, Robertson’s Motion for Leave to Amend is denied.

d. at 3.
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Rule 15(a)(2is not an unworkable straightjacket requiring a motion to amend to be filed
within aspecified period of time. However, “untimeliness aloisesufficient to deny lege to
amendwhere the moving partyas‘no adequate explanation for the delayfank v. U.S W.,,

Inc., 3 F.3d 1357, 1365-66 (10th Cir. 1998}ing cases) For exampleRule 1%a)(2)is not a
mechanism for a party to “make tbemplaint a movingarget,” to “salvage a lost case by
untimely suggestion of new theories of recoyety present theories irsériatim,” or to

knowingly raise an issue on the eve of trigée Minter, 451 F.3d at 1206 (quotations and
citations omitted).Indeed, a party who unjustifiably delays acts “contrary to the spirit of the rule
and runs the risk of the court denying permission because of the passage ofdirael’205
(quotations and citations omitted). Therefore uite may deny leave for untimeliness or uad
delay without a showing of prejudice to the opposing parBefjhand v. Wal-Mart Sores, Inc.,

904 F. Supp. 1218, 1221 (D. Kan. 199&jing cases)

In the context of undue delay, Rule 15(a)(2) requires the cofatws primarilyon three
factors. First, the court must examine the length of deldly|he longer delay, the more likely
the motion to amend should be denietWinter, 451 F.3dat 1205 (quotations and citations
omitted) Second, the court must evaluate the “reasonthédelay” and deny leave to amend
when the moving partigas nt offered anadequatexplanation dér theirneglect. 1d. Finally, a
motion for leave to amend should be denied where the moving party “knows or should have
known of the facts upon which the proposed amendment is based” and fails to include them in
the original filing. Frank, 3 F.3d at 1366 (quotatioasid citations omitted)

For example, imBirch v. PolarisIndus., Inc., 812 F.3d 1238 (10th Cir. 2015), the Tenth
Circuit upheld the district court’s denial of tipgaintiffs’ motion for leave to amendd. at 1248.

The Tenth Circuit founthat the plaintiffs‘offer[ed no explanation” as to why they waited over



four months after new factual allegations came to light to request leavend.ame Similarly,

in Bird v. W. Valley City, No. 2:12€V-903-PMW, 2014 WL 3547829 (D. Utah July 17, 2014),
this court denied a plaintiff's motion to amentiere the plaintiff waitediearly seven months
afterthe expiration of thealct discoveryeadline to seegermission to amend her complaimdl.

at *2. The court found thahe plantiff “failed to provide an adequate explanation for the delay
in bringing her motion to amend her complainitd. Furthermorethe court recognized that the
factual underpinnings to th@aintiff's proposed amendmenwere available to the plaintiff

when her original complaint was filedid.

Like Birch andBird, Robertson offers no explanation for why he waited several months
to seek leave of the court to amend his countercla@eover the majority of the facts relied
on in Robertson’s proposed amended counterclaims were available to Robertson #tiba init
of this lawsuit.

The deadline to file amended pleadiiiyshis caseccurred nearly two years agbFact
discovery ended on February 5, 2626Robertson claims that the basis of his amended
counterclaims arises from information discovered from Houweling in Januaryiaedf2016.
Assuming the evidence discovered in January and June is material to Robertgmecam
counterclaims, Robertsatill waited several months to file the appropriate motion. Indeed,
according to Robertson’s assertions, Robertson became awsaw fdctuainformationto

support additional counterclairas early as Janua®p16%* However, Robertson waited until

29 Dkt. No. 18.

1 Dkt. No. 31 at 2.

22 Robertson readily admitkathe had a sufficient factual basis to bring additional counterclaims as early
as January 20165ee, e.g., Dkt. No. 59 at 7 (“Mr. Robertson’s discovery, in late January 2016, that his
flue gas system had been fully implemented and brought online on December 14, 2015yis hugel
important to this case.”)d. at 13 (“Even though fact discovery is closed, much of the new information
that supports Mr. Robertson’s Motion was produced by Plaintiffs days likéootose of fact discovery

in this case or months later.”)



June to seek a stipulation fraypposing counselAfter opposing counsel denied Robertson’s
request, Robertson waited another two motdtfgde a motion with the cotir Moreover,
Robertson offers no explanation for his delay. Rather, Robertson unsuccesgiudly that the
factual underpinnings of this case are evolving and his discoveries in Januamynaraae]
sufficientto allow him to sit on his new counterclaims $@veramonths?® Robertsots useof
Rule15(a)(2)is contrary taRule 1%a)(2)’sprinciples of judicial economy arfdirness.
Furthermore, thgreater parof thefacts Robertson relseon to assert new counti&ims
were known or should have been known to Robertson well before August [2d&éd, after
reviewingRobertson’s proposed amended counterclaims, the court notes that Robertson relies
little on the information discovered in January and JdnRather, Robertson seeks to bolster his
counterclaims with information Robertson has had at his disposalfgimgdis original
countersuit. Therefore Robersoris Motion for Leave to Amend is untimely and is denied.
CONCLUSION
Based on the foregoing, Robertson’s Motion for Leave to Amend Counteftlaim
DENIED.
IT IS SO ORDERED.
Dated his 30th day of December, 2016.

BY THE COURT:

Paul M. Warner
United States Magistrate Judge
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