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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

JENNIFER THOMPSONpersonally and as | MEMORANDUM DECISION AND

assignee oBRYCE THOMPSONand on ORDER DENYING DEFENDANT'S 34
behalf of the estate and heirBiRYCE MOTION TO STRIKE; GRANTING
THOMPSON DEFENDANT'S 43MOTION TO STRIKE ;
AND DENYING DEFENDANT'S MOTION
Plaintiff, TO DISMISS
V.

Case NA@2:14cv-00660DN
WASHINGTON NATIONAL INSURANCE
COMPANY, District JudgeDavid Nuffer

Defendant.

Three separate motions have been filebfendant, Washington National Insurance
Company (“Washingtoi: a Motion to Striké (“34 Motion to Strike”):a Motion to Dismiss
anda second Motion to StriR¢“43 Motion to Strike”).Plaintiff Jennifer Thompson opposes
each of Washington’s motions.

In the 34 Motion to Strike, Washingtangues that the phrastetieral law” should be
stricken from Ms. Thompson’s Complaint pursuant to Rule 12(f) of the Federal Rules of Civil
Proceduré’ In theMotion to DismissWashingtorargueshat dismissabf Plaintiff's fourth

cause of actiois warranted becausés. Thompsorhas failed to plead a cognizable claim

! WashingtoriNational Ins. Co.’s Mot. to Strike arupporting Authority(“34 Motion to Strike”) docket no. 34
filed July 7, 2015.

2 Washington National Ins. Co.’s Mot. to Dismiss Fourth Canigkction andSupporting Authority (“Motion to
Dismiss”),docket no. 35filed July 7, 2015.

3 Washington National Ins. Co.’s Mot. to Exclude Exhibits from Pl.’s MienDpp’n to Mot. to Dismiss Fourth
Cause of Action and Supporting Authority (“43 Motion to Strikelcket no. 43filed Aug. 31, 2015.

434 Motion to Strike at 4.

® Motion to Dismiss at 5.
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under Utah’s Genetic Testing Privacy AtAct”).® In the 43 Motion to Strike, Washington
argues that the matersattached tdMs. Thompson’s Opposition Memorand(io
Washington’s Motion to Dismiss should be strick&tause they are not attachedht®
Complaint or referenced therein.

As discussed below, the phrase “federal law” contained in Ms. Thongps@b’cause of
actionwill not be stricken becauseis not redundant, immaterial, impertinent, or scandalous.
Therefore, the 34 Motion to Strike is DENIED.

Further,because Ms. Thompson has attached materials ©OgpEsition Memorandum
that are neither attached to the Complaint nor referenced thigreyncannobe consideed when
deciding Washington’s Motioto Dismiss Therefore, th&3 Motion to Strike is GRANTED.

Finally, because Ms. Thompson'’s fourth cause of action cordaffisientallegations to
survive a motion to dismiss, Washington’s Motion to Dismiss the fourth cause of action is
DENIED.

FACTUAL ALLEGATIONS 8

Ms. Thompson is the widow and assignee of Bryce ThompBoyce Thompson was
diagnosed with cancer in 2013At the time of diagnosis, Mr. Thompson had an insurance

policy (“Policy”) with Washingtor':* which required Washington to pay Mr. Thompson $70,000

® Utah Code Ann. § 285-101et seq

" Memorandum in Opposition re Motion to Dismiss Fourth Cause of A¢t@pposition Memorandum?)docket
no. 4Q filed Aug. 17, 2015.

8 The factual background of this order is based on the allegations containeaamtplaint. When reviewing
Washington’s Motion to Dismiss, all factual allegations must be acceptiedesand construed in Plaintiff's favor.
Ridge atRed Hawk, L.L.C. v.cBneider 493 F.3d 1174, 1177 (10th Cir. 2007)

°® Amended Compl. & Jury Demand (“Complainf¥ 910, docket no. 28filed June 6, 2015.
1d. 1 5.
d. 16.
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if he was diagnosed with cancémBecause Mr. Thompson’s condition was terminal, he assigned
his claim to Ms. Thompsolt Washington refused to pay Ms. Thompson’s clagnause Mr.
Thompson allegedly provided false information on his insurance application wistatdgkthat

he had never been “treated or diagnosed with depileemc or pre-malignant condition or
condition with malignant potential within. .five years” of completing the application for
insurance coveragé.Following Washington’s refusal to pay Ms. Thompson, she filed this
lawsuitalleging, among other things, that Washington’s refusal to pay her clainesiotdh

federal law andhe Act.™

DISCUSSION

Each of Washington’s motions will be considered in turn. First, Washington’s 34 Motion
to Strikewill be discussedSecond, Washington’s 43 Motion to Strike will be addressed. In the
final sectionWashington’s Motion to Dismisill be discused

The 34 Motion to Strike is Denied— The Reference to Federal Law is Proper

In herfirst cause of actiofor breach of contract, Ms. Thompson alleges that
Washingtors decision to cancehe Policy*violated state and federal laiv® Washington
argues that the phrase “federal law” should be stricken from Ms. Thomgsamiglaint
pursuant to Rule 12(f) of the Federal Rules of Civil Procedecause it isnmaterial toher

claims!” Washington argues the phrase is immaterial for two reasons. First, Washingt

21d. 7 6.
Bd. g9.

11d. 1 11.Ms. Thompson suggests that thenial was based on Mr. Thompson’s diagnosis, ten years before the
application, withLi-Fraumeni Syndrome, a rare genetic disorder that makes a person rceptiblesto cancer.
Opposition Memorandum at 2.

151d. q939-42.
®1d. 7 23.
1" Seegenerally34 Motion to Strike at 45.



contendghat“the only federal statute referred to” by Ms. Thompson “during the pendency of
this matter”is the Genetic Information Nondiscrimination Att*GINA").2? GINA is a federal
law thatprohibits health insurers from establishing rules for eligibility (including continued
eligibility) or coverage based on a person’s gieriaformation?® Washington argues that GINA
is inapplicable to this case becat&dNA does not provide a privatsause of actiorexcept in

the context oeEmployment discrimination?* Second, Washington arguist GINA’s
prohibitions do not apply to it case becausBINA does not apply to fixed indemnity and
supplemental health insurance coverage, and the Policy is “fixed indemnitgrins.?

Ms. Thompson disagrees with Washington argles thathe ‘federal law” language is
appropriately includedh the Complaint because it is “relevant to Plaintiff's breach of contract
claim and breach of the covenant of good faith and fair dealing cl&fvs’ Thompson
contends that Washington “could not cancel the Policy witbadching it ifthe cancelation
was prohibited by federal law*Ms. Thompson also contends that “cancelling the Policy in
violation of federal law further supports Plaintiff's claim that Defendarddived the covenant
of good faith and fair dealingd® In short, Ms. Thompsobelievesthat “federal law” is material
to her claims because cancelling the Policy violated Gl was therefore a breach of

contract and a breach of the covenant of good faith and fair dealing

842 U.S.C. § 300ggt seq
1934 Motion to Strike at 4.
242 U.S.C. § 300g4.
2134 Motion to Strike at 4.
2|d. at 5.

% Memorandum in Opposition to Washington National Insurance Company’s Mot®imike at 2 (“34 Opposition
Memorandum”)docket no. 39filed Aug. 17, 2015.

2d.
Bd.
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Under Rule 12(f) of the Federal Rules of Civil Procedure, the aoaytstrike any
material from a pleading that is “redundant, immaterial, impertinent, or scandasiter.?® “A
motion to strike will usually be denied unless the allegations have ndleasdation to the
controversy and mayause prejudice to one of the partiés.”

Ms. Thompson is correct that the “federal law” reference is not “redundant, imahater
impertinent, or scandalous matté?f.Ms. Thompsorhas a colorable argumethiat Washington’s
decision to terminate the Policy violated federal,land theeforerelates to her breach of
contactand good faith and fair dealirgpims.2°

Both of Washington’s arguments fail under the Rule 12(f) standard. First, Wastengt
argument thaGINA does not provide a private right of action misconstrues Ms. Thompson’s
argument. Ms. Thompson is not bringingpavate cause of actiortinder GINA buis rather
arguing that the alleged violation of GINnstitutes a per se breach of Badicy. Therefore,
the “federal law” language bears some relation to the breach of contract and doothiias,
andit will not be strickerfrom the Complaint based on Washington'’s first argument that GINA
does not provide gotivatecause of action.”

Second, Washington suggests fkmtlecision to terminate the Policy did not violate
GINA at allbecause the Policy is a fixed indemrticy,* which is excluded from the
definition of health insurance coverage under GfNAhis attempt to have the court interpret

the language of the Policy improper at thistateof the recordTherefore, the “federal law”

% Fed. R. Civ. P. 12(f)

2" Quigley v. General Motor Corp647 F. Supp. 656, 657 (D. Kan. 1986)ioting 5 Wright & Miller,Federal
Practice & Procedurg 1382 (1969)).

BFed. R. Civ. P. 12(f)

2934 Opposition Memorandum at 2.

3034 Motion to Strike at 5 (describing “the nature of the policy in questidixed indemnity insurance”).
3142 U.S.C. § 300g§1(c)(3)
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language will not be stricken from the Complaint based on Washington’s ssrgumdent that
the Policy is a fixed indemnity policy

Because neither of Washtog's argumentss successful, the 34 Motion to Strike is
DENIED.

The 43 Motion to Strike is Granted

Washington’s 43 Motion to Strikeillvbe decidedo clarify whatmaterialsnaybe
consideedwith respect tdVashington’s Motion to Dismiss.

After Washington filed its Motion to Dismiskls. Thompson filed her Opposition
Memorandum andttached several documents to show that the relevant insurance policy is a
“Critical lliness” policyrather thara “Fixed Indemnity”policy.>? Thedistinctionbetween
“Critical lllness” and “Fixed Indemnityfs crucialunderthe Actbecaus¢he Act generallyars
insurers from requesting an applicant’s genetic information in connection fetingfor
renewing coveragé® But this prohibition does not apply if theolicy is a “Fixed Indemnityor
“Supplemental Liability’policy.

Ms. Thompson asserts that the court may properly revieatthehmentso her
Opposition Memorandurbecause they aracluded to show that is unclearwhether the Policy
is a “Fixed Indemnity” policy as Washington asséftsVashington disagrees and argues the

attachments should be stricken. Washington is correct.

32 SeeMem. In Oppo. to Washington Nations Ins. Co.’s Mot. to Exclude Ex.s fidsnNfem. in Oppo. to Mot. to
Dismiss Fourth Cause of Action at 2 (“43 Opposition Memorandusgket no. 46filed Sept. 9, 2015.

% Utah Code § 2@15-104(1). The Act defines health care insurance in accordance with Utah Codel§ 31A
301(78)(b), which states “*health insurance’ does not include accahd health insurance providing a benefit
for...fixed indemnity.” Utah Code § 31:A-301(78)(b)(iii).

% To show the insurance policy is not a “Fixed Indemnity” policy or attlembiguos, Plaintiff attaches several
documents to he®pposition Memorandupincluding Washington National’s Agent Guide, a Washington brochure,
a deposition transcript of Ferry Bunting, Washington’s Employer’'si@irGuide, material from Washington’s
website,materials from Allstate Insurance Company’s website, and materallfiternountain Healthcare's
website.SeeExhibits B through H t@pposition Memorandupdocket no. 40filed August 17, 2015
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When deciding &ule 12(b)(6)motion, courts generally “should not look beyond the
confines of the complaint itself® The Tenth Circuit, however, recognizes two exceptions to this
general rul€® First, “the district court may consider mere argument contained in the parties
memoranda concerning a motion to dismi§sSecond, “it is accepted practice, if a plaintiff
does not incorporate by reference or attach ameatito its complaint, but the document is
referred to in the complaint and is central to the plaintiff's claim, a defendgnsubmit an
indisputably authentic copy to the court to be considered on a motion to didtiss.”

The attachments ikls. Thompson’s Opposition Memorandum may not be considered
two reasons. First, the attachments are not “mere argument” but are attemiptsltece
extrinsic evidence that is not otherwise includedriattached tthe Gmplaint. Second, these
attachments are neither referredrtahe Complaint nor central to Ms. Thompson’s claims.
Although many of the disputed documents may extrinsically suppldmeemiterpretation of the
Policy, they cannot be considered on a motion to dismiss because they @entraf to Ms.
Thompsons clim. A copy of the Policy, for example, would be central to Ms. Thomgson’
claim. But the attachmentsls. Thompson seeks to adrarenot pages from the Policy. Instead,
they arescreenshots from Defendant’s websitel other items that are not “central” to her
claims?® Even ifMs. Thompson’s attachmentgere “central” tcherclaims, they cannot be

properly considered because they were nefetred td in the Complaint®® Ms. Thompson does

%5 MacArthur v. San Juan Cty809 F.3d 1216, 1221 (10th Cir. 2012)
36
Id.

371d. (quotingOhio v. Peterson, Lowry, Rall, Barber & Rp§85 F.2d 454, 457 (10th Cir. 197 gnternal
guotations marks omitted).

%8 MacArthur, 309 F.3d at 1221
¥d.
01d.
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not attach or refer to exhibits B through H of her Opposition Memorandum to her Corfiplaint.
Therefore, Washington’s 43 Motion to Strike is GRANTHEXhibitsB through Hwhich are
attached to Ms. Thompson’s Oppositidemaandum, are stricken and will not be considered
onthe Motion to Dismiss

The Motion to Dismissis Denied

UnderFederal Rule of Civil Procedure 12(b)(@)defendant may move to dismiss a
complaint“for failure to state a claim upon which relief can be grantéth"evaluatinghe
motion, “a court must assume the truth of the plaintiff's ypédladed factual allegatisrand
view them inthelight most favorable to the plaintiff® The court must considéwhether the
complaint contains enough facts to state a claim to relief that is plausible on it&*face.

When a contract is ambiguous, a motion to dismiss is not ptdpetitah, insurance
policies aresubject to the same aams of construction as an ordinary contf&¢mbiguity
may arise in an insurance policy (1) because of vague or ambiguous languageticuéar
provision or (2) because two or more contract provisions, when read together, gige rise t

different or inconsistent meanings, even though each provision is clear whetoreatt’a

“1 Exhibit A is a copy of the Policy Coverage PaiéashingtorNational Insurance Company Policy Coverage
Page Ex. A to Opposition Memorandumdocket no. 40filed August 17, 2015

“2Fed. R. Civ. P. 12(b)(6)
*3Ridge atRed Hawk493 F.3dat 1177,
*41d. (quotingBell Atlantic Corp. v. TwombJ\650 U.S. 544, 570 (237)) (internal quotation marks omitted).

“5 Wilshire Oil Co. of Tex. \Riffe, 409 F.2d 1277, 1284 (10th Cir. 1968e alsdMartin Marietta Corp.v. Int'l
Telecommunications Satellite Or§91 F.2d 94, 97 (4t@ir. 1992)(“the construction of ambiguous contract
provisions is a factual determination that precludes dismissal on amfotifailure to state a claim”).

“® Alf v. State Farm Fire and Cas. G850 P.2d 1272, 1274 (Utah 1993)
4" Farmers Ins. Exch. Wersaw 2004 UT 73, 1 9, 99 P.3d 796 (Utah 2004)
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Washington seeks dismissal of Ms. Thompson'’s fourth cause of action béwaBRedicy
allegedly does not fall withithe Utah Genetic Testing Privadct.*® Ms. Thompson’s fourth
cause of action alleges th&/ashington’s decision to terminate the Policy violates the'Act.
Like GINA, the Act proscribes insurers from requestingpplicant’sgenetic information in
connection with accepting, denying, or renewing health care insuthAt®, smilar to GINA,
the Act’sdefinition of “health care insurantexcludespolicies for‘Fixed Indemnity and
“Supplements tdiability.”>* Washington asserts the Policyis a“Fixed Indemnity”policy
and thus is nasubjectto the Act>® The Rvlicy does not contain thehpase “Fixed Indemnity”
but is styled “Critical lllness Polic}** Washington, however, contends thaGaitical lllnesg
policy is a subset of a larger categof Fixed hdemnity policies’ Washington alternatively
argueghat thePolcy is also asupplement to liability’ and thusalso excluded from the Ast
proscriptions’®

The Policy is Not Clearlya Fixed Indemnityor Supplement to Liability

The Policy is ambiguouas to the crucial issue becaitseprovisions when read

together, producenclear meaning® The Rolicy is titled “Critical lllness policy. It does not

“® Motion to Dismiss at 56.

49 Comphint 11 3942.

Y Utah Code § 2@15-104

*1|d. § 31A-1-301(78)(b)(iii);id. § 2645104 (1)
°2 Motion to Dismiss at 7.

3 Washington National Insurance Company CRITIOALNESS POLICY, Exhibitl to Affidavit of David
Rikkers, Exhibit A toMotion to Dismiss,docket no. 34l filed July 7, 2015.

4 Motion to Dismiss at 7.
*1d. at 34.
6 Utah Code§ 26:45-104(1) id. § 31A-1-301(78)(b)(V).

>"\ersaw,2004 UT B, 1 9,99 P.3d 796 (Utah 2004)Ambiguity may arise iran insurance policy becausewo
or more contract provisions, when read together, give rise todiffer inconsistent meanings, even though each
provison is clear when read alone.”).
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contain the phraséixed Indemnity” Although the Utah legislature does not exgslydefine
“Fixed Indemnity”within the context of the Act, a common definition*Bfxed Indemnity”is a
policy that ‘payfs] a fixed dollar amount per day (or per other period) of hospitalization or illness
(for example, $100/day) regardless of the amount of expenses inctiifigee Policy states®
that Washington was obligated to pay a lump sum of $70,000 to Ms. Thompsohevhaie
husband was diagnosed with can®aWhen read in isolation, this provisiappeargo be a type
of fixed indemnity because it requires Washington to pay Ms. Thompson a fixedatndant
for a specific ilhess. This provision cannot, however, be read in isolattondll other
provisions® Although Washington asserts that a “Critical lliness” policy is a subsetxadF
Indemnity,” Ms. Thompson correctly notes that “[n]othing in the Policy statestika |
supplemental liability or fixed indemnity policy®Further, Washington offers no binding or
persuasive authority to supp@s proposition.

It is unclear whethethis “Critical lliness Policy’is a“Fixed Indemnity” polig/ or
something elseAs a result of this ambiguity, it is unclear whether the Policy is subject to the
requirements of the Aclf a “Critical lllness” policy isnot a subset of “Fixed Indemnity,” Ms.
Thompson may be entitled to relief under her fourth cause of action.

It is also uncleawhether the Policy is ‘assupplement to liability as defined by the Act

The Policystates that the “benefits provided are supplemental and not intended to cover all

826 CFR§ 54.98311(c)(4), see als®9 CFRS§ 732(c)(4) (quoting identical definition of fixed indemnity).

*9Washington National Insurance Company CRITICAL ILLNESS POLIEXhibit 1 to Affidavit of David
Rikkers, Exhibit A to Motion to Dismisslocket no. 34L, filed July7, 2015.

1d.; Comphint{ 6.
1 \versaw,2004 UT B, 1 9.

%2 OppositionMemorandunat 3.

10
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medical expenses? Although the Policy is “supplemental” in nature, it does state whether it
is asupplemento liability, which is the type of coverage excluded under the®Adtashington
offers no binding or persuasive authority to support the propositiosupptementso liability
includeall policies containing the wdr‘supplemental.” This ambiguity precludes Washington’s
Motion to Dismiss because Ms. Thompson may be entitled to relief if the dedtnition of

“health care insurancdistinguishedetween polices thétinction assupplements to liability

and policies that provide supplemental health care coverage.

Ms. Thompson’s Fourth Cause dgkction Contains Suficient Allegations to Survive
Washington’sMotion to Dismiss

When reviewing a motion to dismiss, a court must acasiptie allfactual allegations in
the complaint and construe them in favor of the non-moparty.® “The court must consider
“whether the complaint contaienough facts to state a claim fefief that is plausible on its
face” %

Ms. Thompson has alleged that Washington denied her inswianoestatingher
husband lied on his application for insurafit8pecifically,in a coverage termination letter,
Washington alleged that Mr. Thompson “falsely stated ‘No’ in response to a quasten |
application that thaaisked him whether he had been treated or diagnosed witHeugesnic or

pre-malignantcondition or condition with malignant potential within the last five ye&t/s.

Thompson suggests that this denial was based on the fact that Mr. Thompson had been diagnosed

83 Washington National Insurance Company CRITICAL ILLNESS POLIEY,&xhibit 1 to Affidavit of David
Rikkers, Exhibit A to Motion to Dismisglocket no. 34l filed July 7, 2015

% Utah Code § 31A41-301(78)(b)(v).

5 Ridge atRed Hawk493 F3dat1177.

®d. (quoting Twombly 550 U.Sat570) (internal quotation marks omitted).
5 Complaint{] 11.

*1d.

11
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ten years before the application witlhFraumeni Syndrome, a rare genetic disorder that makes a
person more susceptible to canteBecausehe Act prascribes health care insurance providers
from denying coverage based on a person’s genetic informatisplausible that Washington
violated the Act when it denied Ms. Thompson'’s claim. Thus, the complaint atleffiegent

facts to creatacognizable claim under th&ct. As a result, Ms. Thompson’s has sufficiently

pled her fourth cause of action to survive Washington’s Motion to Dismiss.

CONCLUSION AND ORDER

The phrase “federdw” contained in Ms. Thompson’s first cause of action bears
sufficient relation to herlaimsto remain in the ComplainBut thematerialMs. Thompson has
improperly included in her Opposition Memorandamast be strickerFinally, the language of
the insurance policy is ambiguous with regard to whether it@&i#ical lliness” or ‘Fixed
Indemnity” policy, and Ms. Thompson has pleaded a plausible claim under thEhaotfore,

IT IS HEREBY ORDERED that Defendant3 Motion to Striké” is DENIED.

IT IS FURTHED ORDERED that Defendant’s 43 Motion to Stffkie GRANTED

IT IS FURTHED ORDEREDhat Defendant’s Motion to Dismi&is DENIED.

BY THE CO w

David Nuffer v
United States District Judge

DatedDecember 8, 2015.

%9 Opposition Memorandum at 2.

"OWashington Natinal Ins. Co.’s Mot. to Strike arupporting Authority(“34 Motion to Strike”),docket no. 34
filed July 7, 2015.

" Washington National Ins. Co.’s Mot. to Exclude Exhibits from Pl.’s MienDpp’n to Mot. to Dismiss Fourth
Cause of Action and Supportidgithority (“43 Motion to Strike”) docket no. 43filed Aug. 31, 2015.

"2Washington National Ins. Co.’s Mot. to Dismiss Fourth Cafkction and Supporting Authority (“Motion to
Dismiss”),docket no. 35filed July 7, 2015.
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https://ecf.utd.uscourts.gov/doc1/18313379463
https://ecf.utd.uscourts.gov/doc1/18313422466
https://ecf.utd.uscourts.gov/doc1/18313379480
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