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IN THE UNITED STATESDISTRICT COURT
DISTRICT OF UTAH, CENTRAL DIVISION

JOHN JASON CHEEK, MEMORANDUM DECISION AND
ORDER OF DISMISSAL
Petitioner,
VS.
Case No. 2:14-cv-845-DB
SCOTT CROWTHER,
District Judge Dee Benson
Respondent.

THIS MATTER IS BEFORE THE COURT oRetitioner John Cheek’s petition for writ
of habeas corpus. 28 U.S.C.S. § 2254 (20178.Cburt has carefully considered the petition,
Respondent’s answer, Petitioner’s objections, aledaat law. Because Petitioner is pro se, the
Court interprets his petition liberally. Nevertheless, he must still meet all required elements to
state a claim for relieGeeUnited States v. Lee Yang L.@06 F.3d 1252, 1256 (10th Cir. 2013).

Now being fully advised, the Court condes that Petitioner’s claims are either
procedurally defaulted or invalid under the feddnabeas standard of review. The petition is
therefore dismissed.

FACTUAL AND PROCEDURAL BACKGROUND

Based on a K-Matrt heist, Patner was charged with aggated robbery. At trial,

Officer Gordon testified (consistent with hislige report) that Petitioner admitted to using a

black airsoft gun that looked re&le said Petitioner told him that Petitioner threw the gun into a
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gas-station dumpster near the K-Mart afterrtiisbery. Gordon testified that he did not find the

gun in the dumpster. Petitioner testified that he neither pointed a gun at store employees nor told
Officer Gordon that he used aisoft gun. Petitionersserted instead that he had a black phone

in his hands that he pointed at employees.

The jury convicted Petitioner of aggragdtrobbery and thei&l court imposed an
indeterminate sentence of five yetrdife at the Utah State Prison.

Petitioner timely appealed,ith one ineffective-assistancé-counsel claim. He argued
that his trial attorney had an actual conflict denest that adversely affected his representation
and so his conviction should be overturned. To develop the factual reesadd to support his
claim, Petitioner made a Utah Rule of Apate Procedure 23B motion. The motion sought a
remand from the Utah Court of Apals to the district court tet the court hold an evidentiary
hearing where Petitioner could present the non-record evidence he attached to his motion (e.g.,
affidavits from himself, trial counsel, ardpotential witness, Kherine Zamora).

Petitioner'saffidavit reiteratechis denials at trial that he usad airsoft gun that he later
threw in a dumpster. But he also alleged extra-record evidence that he learned of Officer
Gordon’s police report only the mang of trial, and that, if hand counsel had time to prepare
witnesses based on the report, he would have asked trial counsel to call Zamora to testify,
because she was with him during the time he allegedly possessed and disposed of the gun.

Trial counsel’s affidavit allegkthat he concurrently repesged Zamora in an unrelated
case, and he had explored possibly calling Zarwtestify for PetitionerBut after investigating

Zamora'’s involvement, counsel made a stratélgicision not to caller as a witness.
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Zamora alleged in her affidavit that, sommgion the day of the robbery, she met up with
Petitioner and drove him around, tis&ie was with him for the rest the day and overnight, and
that she never saw Petitioner with a gun--lehaldispose of a gun--during that time. Zamora
stated that, though she would have been willingstify for Petitioner, she would have wanted
an attorney to advise her firgtinally, Zamora alleged thatshvas concurrently represented by
Petitioner’s trial counsel in amrelated case, that she askedrtsel about Petitioner’s case, and
that counsel told her it wasinecessary for her testify.

Based on the extra-record evidence, Petitioner urged that his trial attorney had a conflict
of interest by representing Petitioner and Zearat once. He said as much because, while
Zamora could have testified for him, she also possibly faced charges as an accomplice or for
obstructing justice if shtestified. He argueddhtrial counsel then had a conflict because
counsel’s duty of loyalty to m was contrary to counsel’s gwof loyalty to Zamora. The
conflict of interest, Petitioner argued, prevented celfiem calling Zamora to testify for him.

The Utah Court of Appeals summarily rejected Petitioner’'s argument and affirmed his
conviction. Petitioner then soughtrehearing. He asked the coofreippeals to reconsider his
argument in terms of actual conflict of intereather than characterizing his argument as an
ineffective-assistance claim for failing to call a puial withess. He also raised a new claim that
counsel was ineffective for not seeking a contimagaof the trial once counsel became aware of
the police report and that Offic&ordon was going to testify.

In denying Petitioner’s rehearing petition, ttaurt explained that Petitioner’s allegations

were insufficient to show that trial counsel knef’Zamora’s value aswitness to rebut Officer



Gordon’s testimony. No conflict of interestutd exist because no choice between clients
existed. Moreover, the court gbgeals determined that, evernriél counsel were aware of
Zamora’s possible testimony, Petitioriailed to show an actual cdiat of interest. That is, he
did not show a choice to advance Zamora’s inter@ger Petitioner’s--i.ehe did not show that
Zamora could have faced criminal charges daseher alleged testimony. Finally, the court of
appeals refused to consider Petitioner’s newrcthat counsel was ineffective for not seeking a
continuance. The court stated that thengslaias not new; could have been included in
Petitioner’s brief; argumentsefore the court were ruled upon; and the new claim was beyond
the rehearing pdton’s scope.

Petitioner sought from the Utah Suprenwu@ certiorari review, which was denied on
January 21, 2014%6eeState v. Cheel320 P.3d 676 (Utah 2014). He timely filed a state post-
conviction petition challenging appellate counsedjgresentation and rangj the identical trial-
counsel-ineffectiveness claim heepented in his opening appellateebrThe state district court
dismissed the petition. Petitier did not appeal.

DISCUSSION

A. PROCEDURAL DEFAULT
Petitioner argues his trial attey was ineffective for naequesting a continuance when
he received new discovery fraime State on the trial’s first dafle asserts that because counsel
was unaware until then thaffi@er Gordon was going to testifgpunsel should have requested a
continuance. Petitionepatends that, instead of requestingpatinuance, counsel had him take
the witness stand--unprepared-rebut Officer Gordon’s testimortzat Petitioner confessed to
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using an airsoft gun during the robbery. Petitraaieo alleges prosecutorial misconduct because
the prosecutor did not timetlisclose Officer Gordon’s poliaeport about Petitioner telling
Officer Gordon that he had an airsoft gunidgrthe robbery and pointed it at K-Mart

employees. These claims arelbptocedurally defaulted.

A state prisoner’s federal habeas petitiorstralhnow exhaustion state-court remedies.
See28 U.S.C.S. § 2254(b)(1)(A) (2017). “[T]o exhabss state remedies, a . . . petitioner must
have first fairly presented the substancaisffederal habeas claim to state courtaWkins v.
Mullin, 291 F.3d 658, 668 (10th Cir. 2002) (citi@Sullivan v. Boerckel526 U.S. 838, 844-45
(1999)). Claims must be “properfyresented to the highest state ¢peither by direct review of
the conviction or in a post-conviction attackBrown v. Shanksl85 F.3d 1122, 1124 (10th Cir.
1999) (quotindDever v. Kansas State PenitentiaBp F.3d 1531, 1534 (10th Cir. 1994)).

Here, Petitioner never properly presentethtohighest stateoart--either on direct
appeal of his conviction or ia state post-conviction proceediftgs claims that counsel was
ineffective for not requesting a continuanaegl éhat the prosecutor did not timely disclose
Officer Gordon’s report. Nowhereeathese claims addressed ia bpening appellate brief or in
his Rule 23B motion. While he belatedly raised the counsel-ineffectiveness claim in his
rehearing petition, the Utah Court of Appeals sabuld have been included in his brief, that
raising it in the rehearing petition was beyondréteearing’s scope, and ththe court of appeals
had “ruled on the arguments before it.” In otherds, the court of appés never considered the

improperly raised counsel-ineffectiveness cla@acause Petitioner’'s cosel-ineffectiveness



and prosecutorial misconduct claims were neveopprly presented to ¢hhighest state court,”
they were never exhausted.

When a petitioner would now be procedurddfrred from raising his unexhausted claim
in state court, the claim is “technically exiséed” for purposes of federal habeas revigae
Woodford v. Ngo548 U.S. 81, 93 (2006) (“[l]f state-cduemedies are no longer available
because the prisoner failed tangaly with the deadline for seeking state-court review or for
taking an appeal, those remedaes technically exhausted.g¢ccordColeman v. Thompspb01
U.S. 722, 732 (1991) (“[H]abeas petitioner who Hataulted his federal claims in state court
meets the technical requirements for exhaugbenause] there are no state remedies any longer
‘available’ to him.”). Here, state-court remesdiare no longer avalike to Petitioner.

Petitioner could have rad his counsel-ineffectiveag and prosecutorial misconduct
claims on direct appeal but did not. And the tilmeseeking direct appellate review of those
claims expired years agBeeUtah R. App. P. 4(a) (“In a cagewhich an appeal is permitted as
a matter of right from the trial court to the appellate court, the notice of appeal . . . shall be filed
with the clerk of the trial court within 30 dagifter the date of entryf the judgment or order
appealed from.”). Under Utah’s Post-ConwictiRemedies Act (PCRA), once a defendant has
exhausted his legal remedies on direct appeabmiy avenue for chalhging his conviction in
state court is by filing a timely post-conviction petiti@eeUtah Code Ann. § 78B-9-102(1)
(2017) (establishing PCRA as only remedy for ohallenging criminal conviction or sentence

and exhausting any other legal reties like direct appeal).



Petitioner timely filed a ate post-conviction petition. Bhe did not attack trial
counsel’s decision not to seek a continuandd®prosecutor’s allegachtimely disclosure of
Officer Gordon’s report. Even if he had, heveeappealed the deniaf his post-conviction
petition. Further, if Petitioner we to now file a successive post-conviction petition, the claims
would be procedurally barred. Under PCRA, a Soeris not eligible for relief . . . upon any
ground that . . . could have beaumt was not raised at trial on appeal.” Utah Code Ann. § 78B-
9-106(1)(c) (2017).

Both Petitioner’s claims could have beeised on appeal. He knew during trial that his
attorney had not sought a continuance. An#trrew that the prosecutor had not disclosed
Officer Gordon’s report until right before trial. Rether thus could have raised his claims in his
opening appellate brief. Because he did not, theyldvnow be procedurally barred if raised in a
successive state-post-convictipetition. Because Petitionessate-court remedies on his
counsel-ineffectiveness and prosecutorial miscondaims are no longer open to him, these
claims are “technically exhausted.”

But “exhaustion in this sense does not eatically entitle the habeas petitioner to
litigate his or her claims in federal court. ks, if the petitioner procedurally defaulted those
claims, the prisoner generally is barred frasserting those claims in a federal habeas
proceeding.'Woodford 548 U.S. at 93. That is, if the “reasampetitioner has exhausted his state
remedies is because he has failed to comply avgtate procedural requirement for bringing the
claim, there is a further arsparate bar to federal reviemamely procedural default.”

Parkhurst v. Shillinger128 F.3d 1366, 1370 (10th Cir. 1993¢e alsdColeman 501 U.S. at 750
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(holding, when federal claim defaulted iat&t court on independent and adequate state
procedural rule, federal review of claim barred unless petitioner shows cause for default and
actual prejudice). Because Petiter did not properly presentshilaims on direct appeal, and
they would now be procedurally barred underRIGRA if raised in a successive post-conviction
petition, his claims are procedurally detad and not entitletb federal review.

Petitioner may overcome procedural default, but only by showing “cause for the default
and actual prejudice as a resultloé alleged violation of federklw, or demonstrate[ing] that
failure to consider the claims will resuit a fundamental miscarriage of justic€bleman 501
U.S. at 750see alsd&Engle v. Isaac456 U.S. 107, 129 (1982) (stadi when “procedural default
bars state litigation of a constitutional claim, a state prisoner may not obtain federal habeas relief
absent a showing of cauaad actual prejudice”pulin v. Cook 957 F.2d 758, 760 (10th Cir.
1992) (same). To meet the “cause” standardfi®atr must show that “some objective factor
external to the defense impeded his ciamge with Utah’s procedural ruleDulin, 957 F.2d at
760 (citations omitted). “As for prejudice, a petitiomeust show ‘not merely that the errors of
the trial created a possibility of prejudice, but that they worked to his actual and substantial
disadvantage, infecting his entire trial with error of constitutional dimensidRigtiie v.

Sirmons 563 F. Supp. 2d 1250, 1272 (N.D. Okla. 20883 sub nomRichie v. Workmarb99
F.3d 1131 (10th Cir. 2010) (quotitnited States v. Fragy56 U.S. 152, 170 (1982)).

Importantly, Petitioner “has the burdenshiowing cause and prejudice to overcome a

procedural default.Hinkle v. Randlg271 F.3d 239, 245 (6th Cir. 200%ge alsdJnited States

v. Brown 37 F.3d 1510 (10th Cir. 1994) (refusingéach merits of claim when petitioner did
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not carry “burden of showing either causel grejudice or a fundamtal miscarriage of
justice”). Nowhere in his habeas petition doesti®aer mention, let alone establish, that cause
and prejudice or a miscarriage of justice ethsat would allow federdiabeas review of his
procedurally defaulted claim.
The Court therefore dismisses Petitioner&rok that counsel was ineffective for not
requesting a continuance, and ttie prosecutor did not timelystilose Officer Gordon’s report.
B. INEFFECTIVE ASSISTANCE DUE TO CONFLICT OF INTEREST
1. Standard of Review
The standard of review to be appliedederal habeas cases is found in § 2254, of the

Antiterrorism and Effective Death PenaltytAf 1996 (AEDPA), under which this habeas
petition is filed. It states:

(d) An application for a writ of habeasrpus on behalf of a person in

custody pursuant to the judgmentao§tate court shall not be granted

with respect to any claim that wadjudicated on the merits in State

court proceedings unless tadjudication of the claim--

(1) resulted in a decision thabs contrary to, or involved an

unreasonable application of, cleadgtablished Federal law, as

determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable

determination of the facts in light of the evidence presented in the

State court proceeding.
28 U.S.C.S. § 2254(d) (2017). "Subsection (d)(1) govelaims of legal error while subsection
(d)(2) governs claimef factual error."House v Hatch527 F.3d 1010, 1015 (10th Cir. 2008).

The Court's inquiry centers on whether tbart of appeals's regéon of Petitioner's

claims "was contrary to, onvolved an unreasonable applicat@fnclearly established Federal



law."28 U.S.C.S. § 2254(d)(1) (2017). This "highly deferential stand&dllen v. Pinholster
131 S. Ct. 1388, 1398 (2011) (citations omitted),ddficult to meet,' because the purpose of
AEDPA is to ensure that federal habed®féunctions as a "guard against extreme
malfunctions in the state criminal justice sysséthrand not as a means of error correction.”
Greene v. Fisherl32 S. Ct. 38, 43-44 (2011) (citations osdft. The Court is not to determine
whether the court of appeals's decision was coaewhether this Court may have reached a
different outcomeSee Lockyer v. Andradg38 U.S. 63, 75-76 (2003). "The role of federal
habeas proceedings, while important in asgutinat constitutional rights are observed, is
secondary and limitedBarefoot v. Estelle463 U.S. 880, 887 (1983). And, "[t]he petitioner
carries the burden of proofCullen, 131 S. Ct. at 1398.

UnderCarey v. Musladin549 U.S. 70 (2006), the first step is determining whether
clearly established federal law exists relevant to Petitioner's cldioose 527 F.3d at 1017-18.
Only after answering yes to that "threshold guestmay the Court go on to "ask whether the
state court decision is either contrary taarunreasonable apmiton of such law.d. at 1018.

[Cllearly established [federal] lamonsists of Supreme Court holdings

in cases where the facts are atiedéssely-related or similar to the

casesub judice Although the legal rule &sue need not have had its

genesis in the closely-related om#lar factual context, the Supreme

Court must have expressly extendied legal rule to that context.
Id. at 1016. In deciding whether relevant clearly established fdderalxists, this Court is not
restricted by the state court's analySise Bell v. Coné43 U.S. 447, 455 (2005) ("[F]ederal

courts are not free to presume that a state didirtot comply with constitutional dictates on the

basis of nothing more than a lack of citationM)tchell v. Esparza540 U.S. 12, 16 (2003)
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("[A] state court need not even be aware of pnécedents, 'so long as neither the reasoning nor
the result of the state-court decisimntradicts them.") (citation omitted).

If this threshold i©overcome, this Court may grant habeelief only when the state court
has "unreasonably applied the goueg legal principle to theatts of the petitioner's case.”
Walker v. Gibson228 F.3d 1217, 1225 (10th Cir. 2000) (cithgjliams v. Tayloy529 U.S.

362, 412-13 (2000)). This deferential standard admddet a federal habeas court issue a writ
merely because it determines on its own thastate-court decision erroneously applied clearly
established federal laee id!"Rather that application must also be unreasonalite.”
(quotingWilliams, 529 U.S. at 411). Indeed, "anreasonablepplication of federal law is
different from anncorrectapplication of federal law.’Harrington v. Richter131 S. Ct. 770,

785 (emphasis in original) (quotiMyilliams, 529 U.S. at 410).

This demanding standard was meant to posigable obstacle to the habeas petitioner.
Id. at 786. Section 2254(d) "stops short of imposing a complete bar aalfedert relitigation
of claims already rejected in state proceedinggk.lt maintains power to issue the writ when no
possibility exists that "fairminded jurists coudtsagree that the state court's decision conflicts
with th[e Supreme] Court's precedents. It goes no fartherTo prevail in federal court, "a state
prisoner must show that the state court's rulingherclaim being presented in federal court was
so lacking in justification tht there was an error well undex@d and comprehended in existing
law beyond any possibility for fairminded disagreemelat.’at 786-87. Against this backdrop,

the Court now applies thetandard of review to this case’s circumstances.
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2. Application of Standard of Review

Petitioner urges this Court to overturn thiah Court of Appeals's decision that his
federal constitutional rights were not violatetden Petitioner's counsel represented both him
and Ms. Zamora at once, while she was a possiibheess in Petitioner’s case. He argues that his
trial attorney had a confliof interest that adversely affectbid representation. He states that
Zamora could have testified that she never ksem with a gun and did not see him throw a gun
in the dumpster but was kept from doing so by their shared counsel.

Noting again that review is tightly circumdoed by the federal standard of review, this
Court observes that the courtagipeals initially did not citeo any governing case law in
analyzing Petitioner's challengd$e court's first analysis was:

A remand is available only upda nonspeculativallegation of
facts, not fully appearing in tirecord on appeal, which, if true,
could support a determinatiorathcounsel was ineffective,”
including facts that show “thedaimed deficient performance” and
“the claimed prejudice suffered byetlappellant as a result of the
claimed deficient performance.” Utah R. App. P. 23B (a), (b).
Cheek argues that trial counsgeds ineffective for failing to
call a potential witness becausfea conflict of interest not
appearing in the record on appddbwever, Cheek’s own affidavit
establishes that the potential withess, Katherine Zamora, was not
called because the report anditasny at issue were not known
until shortly before the day of trial and there was not time to call
the additional witness. Cheek statiest “[p]rior to the morning of
trial I was not aware that Otfler Gordon would be a witness
against me, nor was | aware helheritten a report claiming | had
confessed to using an airsoft pist Additionally, he states that
“[i]f we had time to prepare wigsses related to Gordon’s report |
would have asked to have Kathrine Zamora, among others,
testify.” These facts do not establish deficient performance of
counsel in failing to call the proped witness. Furthermore, the
allegations regarding a conflict wfterest are speculative given
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that there was not time to calktipotential witness. Accordingly,
remand is not warranted.

State v. CheelNo. 20100927-CA, slip op. at 1 (Utah Ct. App. Aug. 26, 2013).
On rehearing the court oppeals--citing a couple Utah Supreme Court cases--went on to
say:

Cheek fails to allege non-spéative facts that establish an
actual conflict of interest. “To establish adtaanflict of interest,
[a defendant] must demonstratattfcounsel was forced to make
choices advancing other interestghe detriment of his client.”
Lafferty v. State2007 UT 73, 1 62, 175 P.3d 530 (quotiraylor v
State 2007 UT 12, 1 124, 156 P.3d 739). Cheek has not made this
showing. First, his affidavit is gufficient to establish that trial
counsel knew of Zamora’s possible testimony and its relevance.
Cheek asserts that on the day @ltnhe told trial counsel that
“there would be witnessagho could disprove Gordon’s
testimony,” and that “[i]f we had time . . . | would have asked to
have Kathrine Zamora, among othdestify.” He does not assert
that he told trial counsel spediéilly that Zamora was one such
witness who could rebut Gordortsstimony. If trial counsel did
not know of Zamora’s possiblestémony, then there is no conflict
of interest because there is no choice between clients to make.

Second, even it trial counsel was aware of Zamora’s
possible testimony, Cheek has naae$ished that there was an
actual conflict of inteest because he has not demonstrated that
there was any choice to advat@amora’s interests over his own.
Cheek asserted vaguely that Zaemight risk self-incrimination
if she testified and that trisbunsel was therefore protecting
Zamora to the detriment of Cheek. However, there is nothing that
indicates such a choice wascessary. Zamora'’s testimony would
be simply that she did not see Cheek dispose of a gun. Cheek
asserts that Zamora could hégect to accomplice liability or
obstruction of justice chargesdagise of her testimony, but her
presence with Cheek after thabbery was already known to the
police. There has been no specific allegation of how her testimony
would put her at any risk. GivendHacts in the record and in the
supporting documentation for the rule 23B motion, the allegation
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of a conflict of interest basexh concurrent representation of
Cheek and Zamora is unsupported.

Cheek v. StatdNo. 20100927-CA, slip op. at 1 (Utah Ct. App. Oct. 9, 2013).
a. Existence of Clearly Established Supreme Court Precedent

Although the court of appeals's did ndeabr refer to Supreme Court casess Bell 543U.S.
at455; Mitchell, 540 U.S. at 16, the familiar two-pronged standar8tatkland v. Washington
466 U.S. 668 (1984), is easily identifiabletmanalysis: (1) “reas@leness under prevailing
professional norms”; and, (2) prejudicethe defense caused by counsel’'s deficient
performance.’ld. at 687-88. The prejudice element regsia showing that errors were so
crucial as to “rob the petiiner of a fair proceeding, with a reliable, just resudt."Further, the
two Utah Supreme Court cases cited by the @airt of Appeals on refaring refer explicitly
to Strickland Lafferty, 2007 UT 73, at § 6Z;aylor,2007 UT 12, at 1 46. One of those cases
guotesStricklands words that apply specifically taaoflict-of-interest issues: Prejudice is

presumed only if a defendant shows that “’an alatonflict of interesadversely affected his
lawyer’s performance.’Lafferty, 2007 UT 73, at 1 62 (quotirgjrickland 466 U.S. at 692).

Still, this Court's independent review ®fipreme Court precedent reveals no cases in
which the Supreme Court has been faced (regardBigcklandineffective-assistance claim)
with the exact facts of this case: a defenseratorepresenting two diffent defendants in two
different criminal cases, with one of the defenda# a potential witnegs the other defendant’s

case. This absence of Supreme Court precedenie same facts, could be the end of this

Court’s inquiry. However, the Court goen to part two of the analysis.
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b. Unreasonable Application of Precedent

Here, the Court limits itself to discsiag whether the Utah Court of Appeals
unreasonably appliestricklands general language regarding dastfof interest. Specifically,
considering the deficient performance anéjpdice prongs, the Court focuses on whether
Petitioner showed the state cotiitat counsel ‘actively represewnteonflicting interests.” In
arguing that it did, Petitioner compddy ignores the federal statugdnabeas standard of review.
He merely insists, without relevant analysigat his constitutiorlaights were violated.

However, based on its carefelading of the court of appls's decision in this case,
together with its review of Uted States Supreme Court casess, @ourt can find no hint that
the court of appeals did not apply generallgvant Supreme Court precedent. The Supreme
Court set forth the general rule $trickland used by the court of appeals, but--again--has not
clearly answered the same federadsiion before the Utah courts digee Wright v. Van Patten
552 U.S. 120, 124-26 (2008).

First, the court of appealgas not unreasonable in applyigtricklands general principle
as to deficient performance. Based on Petitisreffidavit, counsel would not have known until
morning of trial that Officer Gordon would testidgainst Petitioner that he had and discarded a
gun. How could counsel have been deficient theroincalling a witnest potentially combat
that testimony? And, because no time existethtbZamora, the court of appeals held that any
alleged conflict of interest was merely speculat®&eeUnited States v. Romero-Gallardbl3 F.
App’x 351, 354 (10th Cir. 2004) (concluding claim based on “sheer speculation . . . does not rise

to the level of a constitutional claim”). Furth&hatever counsel did know about Zamora’s
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potential as a withess, he swamehis affidavit that he investaged that potential and made the
strategic decision not to use h8uch a decision is generallywgn wide latitude by the courts
and Petitioner has not shown that the Utalir€of Appeals unreasonably accepted counsel’s
explanation of histrategic decision.

Moreover, in its order denying Petitioner&hearing motion, the court of appeals also
concluded that Petitioner’s allegations wersuificient to show that trial counsel knew of
Zamora’s value as a witness to rebut Officerdan’s testimony. If triatounsel did not know of
the potential testimony’s value, th#érere could be no conflict aiterest because counsel would
not have needed to choose between clients.eded if trial counsel knew of Zamora’s possible
testimony, the court of appealddhéhat Petitioner still did noshow a conflict of interest.
Petitioner asserted in his affidavit that Zamecoald be subject to accomplice liability or
obstruction of justice chargesdaaise of her testimony, but heepence with Pdtoner after the
robbery was already known to police. Thereeweo specific allegations of how her testimony
would have put her at any risk of criminal charges, nor of the polieatdning to charge her
with anything about the robbery. And withdhis information, Petitioner’s allegation of a
conflict of interest--and therefore iffiective representation--was unsupported.

Finally, asto Stricklands prejudice prong, Petitioner fimot suggested how failing to
present Zamora’s testimony may have prejudiced him. Considering that Zamora was not even
around until sometime after the robbery and couicehamly testified that she merely never saw
Petitioner with a gun or discarding the gun, thetfinder could very well not seen Zamora’s

testimony as useful, let alone dispositive. Ghe could have been disposed of before she
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showed up after the robbery or when Zamora diatracted during the period of day and night
hours in which she was with Petitioner. Andift@ter already had his own and Officer Gordon’s
testimony to state the gun either did not egrswas never found after the robbery. Even
Petitioner’s proposed version of Zamorgistentially cumulative) testimony would not
necessarily lead a factfinder to conclude tratperspective was some kind of lock, assuring a
not-guilty verdict. Failure to present Zamorgéstimony does not represent any sort of extreme
malfunction of the trial system.

Based on its conclusion that Petitioner’s proffered facts were not enough to show that
counsel performed deficiently,dltourt of appeals was not unreasonable in concluding that
Petitioner failed to establish hisunsel-ineffectiveness claim. Because fair-minded jurists could
agree with the Utah Court of Appeals th&ltcounsel’'s performance was not ineffective,
Petitioner has not carried sirden to show that he éstitled to habeas relief.

ORDER

IT IS HEREBY ORDERED that Petitioneraction is DISMISSED with prejudice.

This case is CLOSED.
DATED Septembes, 2017.

BY THE COURT

s Is.dausﬁh-—-

JUDGE DEE BENSON
United States District Court
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