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IN THEUNITED STATESDISTRICTCOURT

FOR THE DISTRICT OF UTAHCENTRAL DIVISION

UTAH REPUBLICAN PARTY,

Plaintiff, MEMORANDUM DECISION
CONSTITUTION PARTY OF UTAH Case N02:14cv-00876-DNDBP
Plaintiff and Intervenor, District JudgeDavid Nuffer
V. Magistrate Judge Dustin B. Pead

GARY R. HERBERT gt al.,

Defendans.

l. INTRODUCTION

This matter waseferred to the Court under 28 U.S.C. 8§ 63d({X). (Dkt.45.) This case
involves a dispute over certain changet/tah’s election lawknown asSenate Bill 54rom the
2014 legislative session (and modified by Senate Bill 207 from the 2015 legisassion)The
Court previously granted Senator Bramble’s motion to quash both because RJ&atiff
Republican Party (“UTGOP?”) failed to respond by the expedited brietéaglahe, and because
Senator Bramble is protected by the legislative privile§ae Dkt. 106.) Pesently before the
Courtis Plaintiff motion to reconsider that decision. (Dkt. 08

1. ANALYSIS

Motions to reconsider, the extent such motions are recognized, are disfa\Voitddgton v.
Taco Bell of Am,, Inc., No. 10-1884, 2012 WL 3705046, at *2 (D. Colo. Aug. 27, 2@&i®ng

Bank of Waunakee v. Rochester Cheese Sales, Inc. ., 906 F.2d 1185, 1191 (7th Cir.19903%e
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Warren v. Am. BankersIns. of Fl., 507 F.3d 1239, 1243 (10th Cir. 2Q@3tatingthat for twenty
years, the Tenth Circuit has “admonished counsel that the Federal Rules ofd@ieddte do
not recognize that creature known all too well as the ‘motion to reconsider’ or ‘maotion f
reconsideration.’)A court may reconsider a priorling based on “(1) an intervening change in
the controlling law, (2) new evidence previously unavailable, [or] (3) the need &xtcoear
error or prevent manifest injustices2rvants of the Paraclete v. Does, 204 F.3d 1005, 1012
(10th Cir. 2000)Plaintiff suggests that reconsideration is justified based upon the first and third
considerations. (Dkt. 108.)

a. Changein controlling law

Plaintiff contends the law changed when the District Court purportedly madenaecim
during the preliminary injunction hearing on April 10, 2015. Regardless of the content of the
District Court’s statement during oral argument, the District Goasg not considerindet alone
ruling on, the motion to quash. Accordingly, there has been no intervening change in law to
justify reconsideration.

b. Clear error or manifest injustice

Next, Plaintiffclaimsthat reconsideration is necessary to prevegdratrror or manifest
injustice. Plaintiff recognizes that it must “set forth facts or law of a strargglyincing nature
to induce the court to reverse its prior decision.” (Dkt. 116 (cBmgdsv. Shelter, 120 F.R.D.
123 (D. Colo. 1988). Plaintiff has not sustained this burden.

First, Plaintiff's reply conspicuously omits any mention of @wrt’'sintervening order
granting Defendants’ motion in limine. (Dkt. 115.) That order prohibits any discovery
concerning the purpose or intent of S.B. 54. Plaintiff does not discuss any conceivable purpose

for the deposition of Senator Bramble that would nolatéthe terms of that order.
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Next, Plaintiff only discusgsthe substance of the legislative privildgeaterse reference to
unprivilegedextralegislative actions. The casa which Plaintiff reliess quite different than
the case at bar becausenitalved a grand jury investigation intaC@mngressmas agreement to
publish topsecret executive branch materials (the Pentagon Péipeugh a private publishing
company Gravel v. United Sates, 408 U.S. 606, 609—-613, 622—-25 (1972). Plaintiff does not
even attempt to show why the “compromise” it references here would fall otiteidphere of
the legislative privilegenor how it relates to the Pentagon Papers. Further,@naam
recognized that the legislative privilege extendbén necessary togrent indirect impairment
of [legislative]deliberations. Id. at 625. Thus, Plaintiff has nstistained itburden to persuade
the Court that its order should be reconsidered to prevent clear error or majuitatd.

c. Excusable neglect

Plaintiff seels reconsideration based upaxtusable rglect,” citing to decisions under
Rule 60(b). ee Dkt. 180 at 2.) Defendants correctly point out that excusable neglect is not the
appropriate standarfdr a motion to reconsidérEven under Plaintiff's more lenient standard,
reconsideration is not justified here.

Plaintiff states thaits counsel misread the Court’s order expediting briefing and
miscalendared the time for opposing the motion to quash. (Dkt. 1@@)nisehad not misread
the order, he would have requested additional time to resptaidtiff indicates that expedited
consideration of the motion was unnecessary because its coeadstd an agreement with
Senator Bramble’s counsel to postpone the deposRiamtiff believes the Court should have

inferred such an agreement when Plaintiff filed a notice withdrawing@osul for Bramble to

! Courts have inherent power to reconsider interlocutory rulivgscen v. Am. Bankers Ins.
of FL, 507 F.3d 1239, 1243 (10th Cir. 2007). Nonetheless, it would be unwise to siogo u
overly-permissive standards because finabtgompromised and motion practice could be
unnecessariljncreasd.
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appear at a hearin{n that noticePlaintiff indicated itwould respond to the motion to quash the
deposition subpoerfander the applicable rules.” . 108 (quoting Dkt. 100).)

A review of the record demonstrates tR#&tintiff’'s described injury is self inflicted. Plaintiff
indicates it was surprised by the expedited brigfing its own actions necessitated a
compressed timelin®laintiff issuedhedeposition subpoena fewdranfourteen daydefore
the proposed deposition. Thus, Plaintiff elected a short timeframe for resolution @dtantial
objections. NextPlaintiff's cryptic statement that it would respond to Senator Bramble’s motion
“under the applicable ruless inaufficient to convey that a deposition has been postpofied.
is particularly true where the document at issue explicitly states that a segaratg subpoena
is withdrawn and the immediately precedsemntence indicatetthat the “motion to quash as it
concerns the deposition subpoena remains pending.” Plaintiff's agreement witmgpoosisel
regarding the subpoena is commendable, but Plaintiff must apprise the Court of secheads.
Next, Plaintiff treads dangerously close to suggesting that the Court may not mduligfing
schedule if the parties agreestandard briefing. Such suggestion is in efPtaintiff's notice
suggested it would respond “under the applicable rules.” (Dkt. 100.) Those rules allGauthe
to shorten briefing periods. D.U. Civ. R1{b)(3)(B) (“The court may order shorter briefing
periods . . ..").

Further, the neglect here is less excusable in light of prior missed dead@laiesff
concedes this is not thiedt time it has mised a deadlingDkt. 108 at 5.Nor is this the first
time the Court has admonished Plaintiff to observe deadliBgs.Okt. 56 at 2 n.1.) Plaintiff
attempts to stack the times it has complied with deadlines against times it has not, attempting
justify its admittecheglect herePlaintiff’'s compliancewith some deadlinedoes not entitle it to

miss other deadlines. Litigation deadlines are not idle suggedtaysarecritical to orderly

Paged of 5



litigation. Thus, Plaintiff has not demonstrated a proper basis for the Court to reconsider its pr
order quashing the deposition subpoena serveskoator Bramble.

1. ORDER

Based on the foregoingJaintiff's motion to reconsider BENIED. (Dkt. 108.)

IT IS SO ORDERED.

Dated this28" day ofApril, 2015. By theCourt:

DysfirB. Pead

United Stajes Magjgtrate Judge
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