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IN THEUNITED STATESDISTRICTCOURT

FOR THE DISTRICT OF UTAHCENTRAL DIVISION

UTAH REPUBLICAN PARTY,

MEMORANDUM DECISION
Plaintiff,

Case N02:14cv-00876-DNDBP
CONSTITUTION PARTY OF UTAH

District JudgeDavid Nuffer
Plaintiff and Intervenor,

Magistrate Judge Dustin B. Pead
V.
GARY R. HERBERT gt al.,

Defendans.

l. INTRODUCTION

This matter waseferred to the Court under 28 U.S.C. 8§ 63d({X). (Dkt.45.) This case
involves a dispute over certain changettah’s election lawprimarily Senate Bill 54rom the
2014 legislative session. The Court previously granted Defendants’ motionine, preduding
discovery of the purpose or intent of S.B. 54. (Dkt. E88Dkt. 134 (denying objection).)
Presently before th€ourtis Plaintiff’'s motion to compel discovery and for sanctions. (Dkt) 80

Il. ANALYSIS

a. Summary of Argument

Plaintiff UtahRepublican Partf®UTGOP”) moves to compdestimony from Defendants’
Rule 30(b)(6) designee, Mr. Thomas well asadditionalinitial disclosures. UTGOP also
requests sanctionfDkt. 80.)UTGOP asserts that Defendants’ counsel improperly instructed Mr.
Thomas not to answer certain questions during his March 20, 2015, deposition. While the Court

disposed of severaf UTGOP’sarguments when it granted Defendants’ motion in limvhéde
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thismotion was pendingSee Dkt. 115.),UTGOPargues in its reply that it is entitled to some
testimonynotwithstanding the Court’s prior order. (Dkt. 11Rinally, UTGOPargues that
Defendants’ initial disclosures are deficient because Defendants asserl“faxsitions that
have no support in the record of this case.” (Dkt. 80 a1 BGOP also seekiges andsanctions.

Defendants argue thefTGOPactedimproperly when it noticed the depositiontbé Office
of the Lieutenant Governor and/or Elections and Votiegause UTGOResignatedr.
Thomagto testify about several topicfDkt. 114.)Defendants argue thavhile UTGOP may
identify deposition topicst is Defendantsprerogative taesignate avitness to testify about a
giventopic. Additionally, Defendants point otlfat, two days after UTGOP served the
deposition notice, Defendants filedvaitten objection tdour topics identified ithe notice.
During the deposition, E&fendants’ counsel asked UTGOP’s counsel to refram fisking
questions about the objectionable topics until the parties could abtaiimgfrom the Court*
Finally, Defendant@argue that sanctions are inappropriate because their position was
substantially justifiedTheyconcludethat it isUTGOPwho should be required tpay
Defendantsexpensescurred opposing UTGOP’s motion.

b. Analysis of Mr. Thomas’s deposition

1. Substance of UTGOP’s motion to compel

UTGOPanalyzeseveralissues previously decided in this Court’s poader granting
Defendants’ motion in limine. That matter is concluded and will not be revisitedUiEGOP
goes on to argue, howevémnat the information it seeks falbutside the scope of the Court’s
prior order. Defendants quote a portion dtibrder stating“nothing in this decision prevents

[UTGOH from conducting discovery into whether any interests proffered by Defendant

! Defendants lateiiled a successful motion in limireddressing these issuéSee Dkt. 75.)
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actually served.” (Dkt. 119 at 3 (quoting Dkt. 11%)))GOPthen lists the tojs to which
Defendants objected. UTGOP does not attempt to explain heettpecs,or the associated
deposition questiongye related ta permissiblarea of inquiry. It is incumbent on UTGOP to
distinguish the topics here becausestheaméopicswere alreadwddressed in the parties’
briefing on the motion in limingSee Dkt. 75 at 3; Dkt. 91 at 5-6.) The Court concluded that
discovery into these matters was unwarranfPét. 115.) The topics listed and the questions to
which the State objected are not facially related to whelieeinterests Defendants proffered are
served by S.B. 54n fact, the opposite is true for some topicsigopic calls for “the intent of
SB54.” Even though this topic facially violates the Court’s prior order, UT&lIRppareriy
seeks to compel testimony on the issilee Court will not revisit its prior ruling and UTGOP
has not demonstrated thais otherwise entitled to the testimony it seeks here

Additionally, the Court’s review of portions of the dsjtion transcripsuggest that
UTGOP was allowed to explore whether the Defendamtdfered interests were servéar
example Defendants profferesnproved voter turnout aminterestserved by S.B. 54. (Dkt. 71
at 54.) Mr. Thomas testified abduis office’s views rgardingvoter turnoutandcounsel did not
instructthe witness to refrain from answerir(§ee Dkt. 69-3 (“Thomas Tr.”) at 205:6— 210:15.)
Instead, Mr. Thomas was instructed not to answer questtirggehim to identify his officés
interest in implememg S.B. 54discusscommunications with lawmakers, and provitee
reasons as to why SB54 was passed.” (Thomas Tr. 69:3-70:19, 73:24-74:22, 71:2Th&2:2.)

Court already precluded inquiry into these topics when it granted Defendants’ mdtiome 2

2While the Court’s shorthand reference to the “purpose or intent” of S.B. 54 does not
explicitly referenc&eommunications with lawmakerthe Court discussed the impropriety of
seeking discovery dhese communicans in its prior order.9ee Dkt. 115 at 3—4.)
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Thus, while Mr. Thomas did not identify his office’s interest during his depositicap parently
did answer questions about how firefferedinterestsare served.

Next, UTGOP argues thas motionmust begranted to allow UTGOR dscover evidence
of the harm it has suffered as a result of S.B. 54. The Court does not disagtEEGRER may
discover information bearing dhe harm it has suffere8imilar to its previous argument
however,UTGOP does nagxplain how the topics and questiomssaue seve their stated goal
of discovering their harm. Instead, those topics and questions appear to seek the punpsde or
of S.B. 54 as outlined in the Court’s prior order on Defendants’ motion in limine.

2. Procedural irreqularities

UTGOP understandably takes issue with Defendants’ instruction to Mr. Thomas to not
answer certaileposition questions; however, UTGOP ignores several of its own actions that
precipitated this instruction. UTGOP served the deposition notice only three dangsthe
deposition was takenSge Dkt. 114, Ex. A.) UTGOP’s notice sought to “take the deposition of
Mark Thomas, as the designated representative of the Office of Liatiteagernor and/or
Elections and Voting (“Office”) . . ..” (Dkt. 75-1.) The notice sets forth the tofmostavhich
UTGOP sought testimony from the Office. Rather than upset the discovery s;libdylarties
went forward with the deposition, although Defendants filed a written objection to &gits
ten, eleven, and twelve, the day prior to Mr. Thomas’s deposition. (Dkt. 62.). When UTGOP
began to question Mr. Thomas about the objectionable topics, counsel for Defendardtedstr
him not to answer the questionSe¢ Thomas Trat 63-82.)

Defendants correctly point out that it is their prerogattv choose a witness to testify on
topicscontainedn a 30(b)(6) deposition notic&ee Fed. R. Civ. P. 30(b)(6) (“The named

organization must then designate one or more . . . persons who consent to testify on its behalf;
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and it may set out the mattens which each person designated will testify.”). Here, UTGOP
attempted to assign the topics abettch Mr. Thomas would testifyfhis is improper. Yetthis
is a bit of a red herringefendants objected to providing the information because it is irrelevant.
Thus, Defendants object to providing it, regardless of the witness’s identity.

Nonedheless given that the notice was sent only three days before the deposition, the Court is
not prepared to impose sanctions on Defendants because their conductevssnddblegiven
the circumstancedVhile the partieagreed upon the deposition date informally, UTG@Red
its notice containing thproposed topics only three days before the deposition. @nsteict
application of the Rules of Civil Procedure, Defendants should have filed a motion fatipeote
order in advance of the depositidout this would have resulted in an automatic stay of the
deposiion. See D.U. Civ. R. 26-2(b). UTGOP has not suggested that it would have preferred
such a delay. Indeed, such a course presumably would have caused more problems than it solve
for UTGOP because the preliminary injunction hearing was scheduled for @mdeacon)
April 10, 2015. Likewise, even if the parties sought expedited briefing, it would have been
impractical to complete briefing and obtain a meaningful ruling from the Court anadwf the
depositionset to begiress than seventy-two hours after UTGOP sent the deposition raftice.
course, UTGOP could have mitigated this issue by providing Dafés with earlier notice of
the deposition topic&JTGOP attempts to sidestep these issues in their briefing, but these matters
provide importantontext of Defendantsefusal to provide testimonyhe alternative wald
have delayed the deposition.

Additionally, Defendants did not sit idly by and surprise UTGOP at the deposition.
Defendants provided UTGOP with immediate notice of their contention by filing antmnj

the day prior to the deposition. (Dkt. 62.) Defendants also sought a Court ord#éreafter
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deposition, filing a Rule 26 motion seeking to preclude inquiry into the identified topiegllas
as any otheattempt to discovethe intent or purpose of S.B. 54). Although their motion was
styled as a motion in limineather than a motion for protective order, the substance of the
motion sought protection from further discovery of the objectionable tofeesDkt. 75.)

Based on the circumstances here, the Court will not impose sanctions on Deferrdants fo
instructing Mr. Thomas not to answer questions during the 30(b)(6) deposition. Norsetheles
Court is less than enthusiastic about instructions to not answer deposition questianghoskes
objections are directly tied to the justifications provided in Rule 30(c)(2). In ateantstances
the Court might be inclined to grant a motion to compel and possibly even impose sanctions. The
Court only declines to do so hegwenthese unique circumstanc&efendants only had three
days to addressithproblem before the depositidbefendantgollowed a course of action that
immediatelyprovided notice of their objection to their opponent, allowed for expedient,
meaningful, inquiry of the witness, and sought an order from the Court as soon as peagticabl
the merits of their objection. Likewasthe problem here becomes merely procedural because
Defendantsmotion in limine was successflénd the Court does not find any substantive reason
to compel further testimongs discussepgreviously.

c. Analysis of Defendants’ initial disclosures

UTGOP’sargumentso compel further disclosures haalsobeen rendered moot by the
Court’s decision on Defendants’ motion in limires stated in t Court’s order on that motion,
“Justifications of [challenged legislation] are provided by proffer, not comgeliscovery.”

(Dkt. 115 (citingWard v. Rock Against Racism, 491 U.S. 781 (1989).

®(SeeDkt. 115, 134.)
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More problematic, UTGOP does ndentify anyinformation Defendants possess that they
have not turned ove®f couse if UTGOP lateridentifiesinformationthatDefendants are
presentlywithholding, such conduct can be addressed by a motion to exclude the undisclosed
evidenceat the timeUTGOP becomes aware of Refendants are required to disclose withesses
and information they may use “to support [Defendants’] claims or defenses . . . .”.k&d. R.
26(a)(1)(A)(i).Failure tomake proper disclosuresayresult in excluson of evidencérom
subsequent hearingSee Fed. R. Civ. P. 37(c)(1). Defendants are admonishedddhis in
mind and make appropriate supplemental disclosures of infornmetitins case progresses

d. Sanctions

The Court must award reasonable expenses incurred in opposing an unsuccessful motion to

compel, unless the motion was substantially justified or the award is otherwise BagusR.
Civ. P. 37(a)(5)(B). Here, the Court finds the motion to comeal substantially justifiednd an
award of expenses is unjubtrst, at the time UTGOP filed their motion to compel, there had
been no decision on Defendants’ motion in limine. While the outcome of that motion has
determined a large number of the issUd€OP raises in itenotion to compelits position when
this motion was filed was substantially justifi&@econdwhile the Court ultimately concluded
that Defendants’ conduct does notrihgsanctions, it likewise merits no praise. Defendants
instructed their witness to not answer questions prior to obtaining any order fromuthte C
While ultimately the Court has declithéo competestimonyor issue sanctions against
Defendantsthe Courtwill notvalidateDefendantsinstructionthrough an award of expenses.

1. ORDER

Based on the foregoing, Plaintiff's Motion to Compel Discovery and for Sanaesions

DENIED, including both parties’ requests fan awardf expensegDkt. 80.)
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IT IS SO ARDERED.

Dated this25" day of June, 2015. By the Court;

Dustin B./Pead
United Sfates Mdgistrate Judge
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