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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

UTAH REPUBLICAN PARTY,

Plaintiff,
MEMORANDUM DECISION AND
CONSTITUTION PARTY OF UTAH, a ORDER DENYING PRELIMINARY
registered political party dfitah, INJUNCTION

Plaintiff and Intervenor,
Case N02:14cv-00876DN-DBP
V.
District Judge David Nuffer

GARY R. HERBERT, in his Official Capacity Magistrate Judge Dustin B. Pead
as Governor of Utah, and SPENCER J. COX,
in his Official Capacity as Lieutenant Governor
of Utah,

Defendants.

UtahRepublicarParty’s(“Party”) amendednotion for preliminary injaction
(“Motion”) * is DENIED in this orderThe Party seeks ttay theenforcemenand
implemertation ofUtah Senate Bill 54" SB54) before trial The Party has challeng&B54as
a violation of itsFirst Amendment rights of association and free speech and for other reasons.
The parties thoroughly briefed the issdemd the court heard oral argument and ruled from the

bench on April 10, 2013 The Constitution Party of Utah (“Constitution Party”), Plaintiff and

! Plaintiff's Amended Motion for a Preliminary Injunction (“MotiontJpcket no. 13filed January 5, 2015.

2 Motion; Plaintiff's Supplemental Brief in Support of Its Motion for a Prelianininjunction,docket no. 65filed
March 23, 2015; Defendant’s Brief in Opposition to Plaintiff’'s Amendextidh for Preliminary Injunctiondocket
no. 6§ filed March 31, 2015; Plaintiff's Reply in Further Support Its [sicj@nded Motion for a Preliminary
Injunction,docket no. 79filed April 7, 2015.

% Minute Entry, docket no. 107, entered April 10, 2015.
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Intervenor in this case, did not join in the Motion. The Constitution Party chose to pgetinipa
the Motion on oly a limited basis.After a thorough review and consideration of the pleadings,
motion papers, evidencmemoranda and argument and the draft asdbmitted by the
defendants and objections from the Utah Republican Party and Constitutiofi thsrtyrder is
entered to reflect that thdotion is DENIED.
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FACTUAL RECORD®

A. The Statutes at Issue

SB54

1. SB54 enactedy the UtalState legislaturein the 2014 General Session,
modified the Wah Election Code as it relatesthe nomination of candidates, primary and
general elections, and ballSt¥he sectionsf the Utah Code that are affected®§54include
20A-1-102, 20A-1501, 20A5-101, 20A-6-301 through 305, 20A-9-101, 20A-9-202, 20A-9-
403, and 20A-9-701SB54also enacts new sections 20A103 and 20A-9-405 through 410.

2. The provisions 06B54retained Utah’s caucus and convention system and
sypplemented the process for selecting candidatesdlowingcandidates to be nominated to the
primary ballot when they meet threshold requirements for voter suggpestidenced by a

candidate gathering the requisite number of signatures.

® The Factual Record is drawn from largely undisputed facts presenteslrimaterials considered, aagply as of
the date ofhe preliminary injunction hearing, April. 10, 20The record is preliminary and subject to revision in
other later proceedings, including trial.

® SeeS.B. 54 2014Gen. Sessattached as Exhibit 1 to Motiodpcket no. 131, filed January 5, 201&mending
portions of Utah Code tit. 20A, chs., 1, 5, 6, 9, and enacting portions ofddtitit. 20A chs. 1, 9.).

"Utah Code Ann. §8 208-405, 408.
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3. SB54allowspolitical parties to choose to becomRegistered Political Payt
(“RPP”)® or a“Qualified Political Pay” (“QPP”).°

Registered Political Parties

4. Pursuant tdJtah Code title 20A, chapter & RPHSs an organization of voters
that: participated in the last regular general election and in at least one ct tineleegular
general elections, polled a total vote for any of its candidates for any edfice to2% or more
of the total votes cast for all candidates for the United States House of Regiresgimn the
same regular general election; or has complied with the petition and organiziadyrescof
Utah Code title 20A, chapter’8

5. UnderSB54 to qualify to nominate candidates for an upcoming election, an RPP
must comply withUtah Code Section 20-9-408ection 20-9-403 requires RPRo “either
declardits] intent to participate in the next primary election, or declare thgRiRB]chooses
not to haveahe names of itsandidatesor elected office featureohn the ballot at thaext general
election”* This is done by filing a statement with the Lt.\@mor no later than 5pm on
November 15 of the preceding oddmbered yeal”

6. If an RPRchooses to participate in the election nomination process, it must also
“identify one or more registeregublitical parties whose members may votef the RPP’s

candidates antihether or not persons identified asaffiliated with a political partynay vote”

81d. § 20A-9-403

°1d. § 20A-9-406.

191d. § 20A-8-101(4).

1 1d. § 20A-9-403(2)(a)(i).
12'1d. § 20A-9-403(2)(b).
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for theRPP’scandidates?® An individual may not file a declaration of candidacy for a RPP of
which the individual is not a membgt.

7. UnderSB54 a candidate for elective offig@eking the nomination of &PP
maygain access to that party’smpary ballotby demonstrating they have a reasonable amount
of party voters’ support by completing a nomination petition process and obtaining
certification®

8. The Office of the Lieutenant Governor has stated that candidates for a RPP “may
only collect signatures from voters who are registered with the sameaglgidaity and who
reside in the district or area of the office the candidate seeks. Signaiilred be counted from
voters who are unaffiliated, who affiliate with other parties, living oatsidthe district or area,
or those who are not registertd.

9. Earlier this yearsB54was amended by ¢hUtahStatelL egislature to clarify that
anycandidate seekingn RPPs nomination must be a member of the registered political party to
appear as the candidate in the primary elect@nept to the extent the RPP permits otherwise

under the RPP’s bylaw’.

3 1d. § 20A-9-403(2)(a)(ii).

145 B. 207, 2015Gen. Sess., Enrolled Copy at @88-632, Exhibit 7 to Defendant’s Indeof Exhibits Supporting
Memorandum in Opposition to Plaintiff's Amended Motion for Preliminajyriotion,docket no. 69, filed April
1, 2015

13 Utah Code Ann. § 208-403(3)(b)(4)(a)(i); Id. § 20A-9-405.

16 Office of the Lieutenant Governdsenate Bill 542014) Frequently Asked QuestiofsSB54FAQ”) at 6, 1 2.8
Defendant’s Exhibit 5docket no. 6%, filed April 1, 2015

175.B. 207at 23618632 (amending, among other sectiddgh Code Ann. § 208-201).
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Qualified Political Parties

10. A QPP is aregistered political party that: a) allows voters who have nsteregi
with a political party (“unaffiliated/oters) to vote for their party’s candidates in a primary
election; b) permits a delegate of its padyote on a candiddgenomination in the party’s
convention remotely, or provides a procedure for designating an alternatigatdels does not
hold the party’s convention before April 1 of an even year; and d) permits membesrewfit
party to seke nomination by either or both of the following methods: 1) seeking nomination
through the party’s convention proces<2) collecting signature¥’

11. Under the QPP provisionthere are two tracks for a person to become a
candidate foplacement on the prim@ballot: 1)the convention nomination track; agythe
signature gathering nomination track. Under both of those tracks the stattgecnddates to
members of the party.

12.  On the convention nomination tracktah Code Ann. § 20A-9-405ets forth the
“requirements for a member of a qualified political party who is seeking thenabam of a
qualified political party.?® The remaining provisions of that section refpecificallyto “a
member of a qualified political party.”

13.  On thesignature gathering trackitah Code Ann. § 20A-9-40&es forth “the

requirements for a member of a qualified political party who is seeking noomod the

'8 Utah Code Ann. § 208-101(12)(a)(d).
91d. 88 20A9-201(1) 407(1),-408(1);see alsd.B.207 at 23618632.
2 ytah Code Ann. § 208-407.
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qualified political party’ ** The statute restricts candidate eligibility to those who*armember
of a qualified political party#*
Primary Elections- RPP Compared to QPP
14. Regarding primary electionSB54provides that a participating RPP determines
who may vote “for the registered political pastcardidates.®® If, however, a party chooses to
designate itself as a QRPmMust “permit[] voters who are unaffiliated with any political party to
vote” for the party’s candidates in the primary elecfibn.
Senate Bill 207
15.  Senate Bill 20{“SB 207) was signed into law on March 27, 20EB 207
further clarifiesUtah’s Election Code.
16. Among other things$B 207clarified that “[b]efore filing a declaration of
candidacy for election to any office, a person shall state:
0] theregistered political party of which that person is a member;
(i)  orthat the person is not a membeaaégistered political party"®
17.  SB 207further provides that “an individual may not:
(iii) file a declaration of candidacy for a registered political party loctv the
individual is not a member, except to the extent that the registered politigal pa

permits otherwise in the registered political party’s bylafs.”

Z1d. § 20A-9-408(1) see alsd.B. 207 at 23621-632.

22 Utah Code Ann. § 20-48(1), see als®B54 FAQ at 9 13.6.
% Utah Code Ann. § 208-403(2)(a)(ii)

#1d. § 20A9-101(12)

#3.B. 207at 23618625.

% Utah Code Ann. § 208-403(8) S.B. 207 at 23626-632.
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18.  Accordingly, Utah’s Election Code allows political parties to decide whether a
candidateseekingthe party’s nominatiomust be a member of the party.

Statutory Provisions Regarding DisplayiRarty Affiliation on The Ballot

19. The Utah Election Codallowsan RPRor QPPto have the namex its
candidates for elective office featured with party affiliation on the ballatregular general
election?’

20. If an RPRor QPPchooses to havediState feature the names of its candidates for
elective office with the party’s affiliation on the ballot at a regular gen&zelien, then the RPP
or QPPmust comply with the requirements of section 20A-9-403 of the Utah Election Code and
“nominate itxandidates for elective ade in the manner prescribed in [that] sectiGh.”

21. The statute provides, in pertinent part, that “candidates . . . receiving the highest
number of votes cast for each office at the regular primary election areatethby their
registered political party for that officé>

22.  The candidate who receives the most votes in the party’s primary electidads lis
on thegeneral electioballot as thearty’s candidate: “Each election officer shall ensure that:
(a) each person nominated by any registered political party under Subsectior2PQ) or
Subsection 20A-9-403(5), and no other person, is placed on the ballot: (i) under the registered
political party's name and emblem, if any; or (ii) under the title of the registeliédab party as

designated by them in their certificates of nomination or petition, or, if none isdesigthen

" Utah Code Ann. § 20R-403(1)(b)(emphasis addedee alsad. § 20A-9-406(5).
2 |d. § 20A-9-403(1)(b)
#1d. § 20A-9-403(5)(a)
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under some suitable title; (b) the names of all unaffiliated candidates that geakfyuéred in
Title 20A, Chapter 9, Part 5, Candidates Afftiated with a Party, are placed on the lo#lf°

B. Facts Related to the Party’s Constitutional Claims

23. TheUtah RepublicarParty isan unincorporated associatigygisteredunderTitle
20A, chapter &f the Utah Code

24. James Evans currently serves as the Republican Party Chairman.

25.  Anyone who registers to votad declarean affiliation withthe Republican
Party is a member of the Parandis entitled to vote and participate in Republican Party
elections and meeting$.

26.  There is no “litmus test or required belief” in order to be a “Republitan.”

27. The Paty’s bylaws requirghat neighborhood caucus meetings begin with a
prayer, the recitation of the pledge of allegiance, and the reading of tits Platform3?

28. Candidates seeking the Party’s nomination to electéckaife required to sign a
disclosurestatementpledgingtheir willingness to adhere to the Party’s platform.

29.  The penalty for not filling out the candidatesclosurestatement regyding
fidelity to the platforms that the delegategho attend the Party’s conventiareinformedthat
the candidate did not sign the disclosure statement, but such a defigibteaslude a

“Republican” from being a candidatfé.

%1d. § 20A-6-301(2).

31 Deposition of Jams Evans (“Evans Dep.8t32:2-5 Defendant’s Exhibit 4jocket no. 694, filed April 1, 2015.
32 Evans Depat37:23-39:11

*1d. at151:815.

1d. at53:22-54:5; 10013-18.
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30. The Party is a registered political party, as defined by Utah law predaéng
passage adbB54

31. The Party has nahade any certificatioto indicate its intent to participate in the
2016 electon as aegistered political partyr a qualified political party.

32.  The Partis annualconvention is scheduled for August 15, 2015 at which time the
Party maydecide whethethe Partywill certify as a QPP or RPP under the staftte.

33. Mr. Evans has stated that it would be an expensive and laborious task to amend
the Party’s internal bylaws and constitution to comply with the provisioB&86# *°

34. To date, the Party’s governing body has not approvedhhieges to thBarty’'s
bylaws and constitution necessary to comply \#Bb54 instead opting to challenge the
constitutionality of the statute.

35. The Party has moved for a preliminary injunction seeking to stay the enfariceme
and implementation d8B54.%’

36. The Party claim&B54violates its first amendment rights of association and free
speech.

37. The Partis Motion raisedseveral issues with the QRRd RPP procedures as
they apply to the Party und8B54 including 1) the claimed burden of requiring a QPP to allow

unaffiliated voters to viate in the Party’s primary; 2) the possibility that the Paroandidate

%d. at 14419-1463.

% Declaration of James Evans (“Evans Dec]{)7984, attached as Exhibit C to Motiodocket no. 133, filed
January 5, 2015.

37 Motion at 25.
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could be elected by a pluralias opposed to a majority of voters; andh® State sulisuting its
judgment for the Party’s with respect to the Party’s internal procedudegosernance.
CONCLUSIONS OF LAW
To obtain a preliminary injunction, the movant must show “(1) a likelihood of success on
the merits; (2) a likely threat afreparable harm to the movant; (3) the harm alleged by the
movant outweighs any harm to the non-moving party; and (4) an injunction is in the public

interest.”®®

Where the moving party can show that the second, third, and fourth factors “tip
strongly in [ts] favor,” the first factors satisfied “by showing that questions going to the merits
are so serious, substantial, difficult, and doubtful as to make the issue ripe fooliteyzd
deserving of more deliberate investigaticn.”

Here, the second and fourth factors weigh in favor of the Party. Violation of core
constitutional rights is almosiways an irreparable harfiAnd the public has a strong interest
in seeing that elections are not subject to any glestion challenges. However, the third €act
does not tip in either party’s favdrhe State faces the harm of having its law invalidated, which
would place the election system in Utah in jeopardy. Therefore, while thehda shown that
two of the factors tip in its favor, it has not shown #iathree tip “strongly” in its favor.

Accordingly, the Party fails to meet the necessary requirements to relakétiédod of

success” factor, and will be required to show likelihood of success on the meritsritborde

3 Hobby Lobby Stores, Inc. v. Sebelitg3 F.3d 1114, 1128 (10th Cir. 2013)
39
Id.

40 Awad v. Ziriax 670 F.3d 1111, 1131 (10th Cir. 201gW]hen an alleged constitutional right is involved, most
courts hould that no further showing of irreparable injury is nece8sary.
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obtain a preliminary injunctim As discussed below, the Party cannot make this showing at this
preliminary stage.

At the outset, it is important to note that the court’s ruling is prelimingAj.
preliminary injunction is an extraordinary remedy; it is the exception rathettirame.”**
First, the Party’s facial challenge will be discussacen though the Party has not made such a
challenge Then,the Party’s aspplied challenge will be discussé&tnally, the Party’s failure to

show likelihood of success on the merits on tineent state of the recoxdill be discussed.

A. The Party Has Not Presented A Facial Challeng&o SB54And Such A
Challengels Not Likely To Succeed.

The Party has not pleadthat the statute is facially unconstitutional, having instead
chosen to bringts claims exclusively aan “asapplied” challengé? Nevertheless, had the
Party chosen to challenge the statute facially, ¢k wouldhave failed

“Facial challengesrestrong medicineArticle 11l of the Constitutiorensureghat federal
courts are not rovingommissionsassignedo pass judgment on the validity of the natiolaws,
butinstead addresenly specific‘cases’ andcontroversies.”®® As the SupremeCourthas
observed;facial challengesrebestwheninfrequent. . . . Althougpassingon thevalidity of a
law wholesalemaybeefficientin the abstract, any gain is ofteffsetby losingthe lessons
taught by the particular, to which commiam method normally looks™ “Because facial

challengegush thgudiciary towards theedgeof its traditional purview and expertise, courts

“2Compl. T 110docket no. 2filed December 1, 2014

“2Compl. 1 110docket no. 2filed December 1, 2014

“3Ward v. Utah, 398 F.3d 1239, 1246 (10th Cir. 2005)quotation marks and citation omitted).
* Sabri v. United States 541 U.S. 600, 60809 (2004)(internalcitationsomitted).
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must be vigilant in applying the masstactinganalysisto suchclaims.” The Supreme Court
has explainethatin the area of election law:

Facial challenges are disfavored for several reasolagms of facial invalidity
often rest on speculation. As a consequence, thsg the risk of “premature
interpretation of statutes othe basis of factually barebones records.” Facial
challengesalso run contney to the fundamental principle of judicialsteaint that
courts should neilr *“anticipate a question of constitutional law in advance of
the necessity of deciding it” nor ‘trmulatea rule of constitutional lawrbader
than is required by thprecise facts to which it is to be applied.” Finally facial
challenges threaten to short circuit the democratic procegwebgnting laws
embodying the will of the people from beingpglemerted in a manner consistent
with the Constution. We must keep in mind that‘[a] ruling of
unconstitutionalitfrustratesthe intent of elected reprasatives of people.®

The SupremeCourthasbeenclearthatto succeedn afacial attack “thechallengemust
establisithatno setof circumstances exists under which the Act would be validi+enerous
burden makingit “the mostdifficult challengeto mount successfully™ On the record presented
by the Party’s Motion, “it cannot be said that no setimumstancesvould result in a
constitutional outcome undéhis statutd SB54.” *®

The Partycannot show a likelihood of success on the mefitsfacial challenge because
there are constitutional outcomes ungB54*° If the Party chooses to become an RP®nly

members of the Party can declare candidanjess the RPP permits otherwi8&) on petitions

for candidates to gain access to the balloly signatures fronrmembers of the Pgrwill be

*SWard, 398 F.3d at 1247 (citing Broadrick v. Oklahoma413 U.S. 601, 6112 (1973).

6 Washington State Grange v. Washington State Republican B&gyJ.S. 442, 4561 (2008)(citations omitted).
" United Statesv. Salerng 481 U.S. 739, 745 (1987)

“8 Transcript of Proceedind$Tr.”) April 10, 2015 at 122:189, docket no. 117filed April 24, 2015.

“Tr. at 57:45; 57:23-25; 122:1624; 127:12.

*0'3.B. 207at23:626-32 (“an indvidual may not . . . (iii) file a declaration of candidacy for a [RPP]ittvthe
individual is not a member, except to the extent that the [RPP] permitsvisther. . .").
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counted by the Lieutenant Governor’s Offite) the Party can control who votes in itsnpary
and close its primary to whomever it chooses not to associaté itlonly candidateghat
prevailin the Party’s primary arentitled to have thBarty symbohext to their namesn the
general election ballot 5) the Partyremainsfree to hold a convention and have its delegates
identify its candidate of choicand 6) heParty is free to endorse, campaign, fundraise, lobby
and advertise obehdf of its chosen candidates.

Thus, the RPP path to the general election ballot imposes no unconstitutional burden on
the Party’s rights of associationfoeespeech. Because the RPP path to the ballot does not
severely burden the Party’s constitutionghts, a facial challenge to the statuteuld likely
fail.

B. The Party’'s As-Applied Challengeto SB54Is Not Supportedby Evidence.

While “[a] facial challenge considers the restrict®application to all conceivable
parties,. . .an asapplied challenge tests the application of that restriction to the facts of a
plaintiff's concrete case€? In Washington State GrangtheSupremeCourt noted that had the
plaintiff brought an as-applied challenge, the plaintiff would have to develop atefgiary

record against which to assess their assertions °°. THus the Partybears the burden of

*1SB54 FAQ at6, 12.8.

2 Utah Code Ann. § 208-403(2)(a)(ii)(requiring RPP that intends to participate in an upcoming primary election
to file a statement with the Lieutenant Governor’s Office “identifylimige or more registered political parties
whose members may vote for the [RPP]'s candidates and whethdrpmraons identified as unaffiliated with a
political party may vote for the [RPP]'s candidates . . . .").

31d. § 20A-6-301(1)(a)(ii) (ensuring that general election ballots do not contain sgrobother markings of a
political party, “except for a RPP that has chosen to nominate its candidatzordance witSection 20A9-
403).

*¥ Colo. Right To Life Comm. v. Coffmat98 F.3d 1137, 1146 (10th Cir. 2007)
552 U.S. at 45%citing Timmons v. Twin Cities Area New ParB20 U.S. 351, 3736 (1997).
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producing evidencé support of its claims The Party has not met this burdegcause, as of
the date of the hearing, the Party had not chosen whether it would be a QPP or\ahtiRiiP.
designating itself as directly in a patparticularly the QPP paththe asapplied challenge is
not ripe>®

C. The Party is Not Likely to Succeed on the Merits

“To assess the constitutionality of a state election law, we first examirtbewlite
burdens rights protected by the First and Fourteenth Amendméfiection reguations that
impose a severe burden on associational rights are subject to strict semndirfthey are upheld]
only if they are ‘narrowly tailored to serve a compelling state intergTHe Party argues that
SB54contains several regulations that impose a “severe burden” on the Padygiatassal
rights, but none of the asserted burdens are severe except one, which is not ripex@imegie
the evidenc@ow presented byhe Party camot sustain an aapplied challenge to the QPP path
of SB54 Each of the Party’s arguments will be addressed below.

Requiring Primary Election

The Party conteaits that the State cannot require it tiesieits candidates through a
primary election.However, he Party’s contention théthas a constitutional right to select its
candidates through the caucus and convention system is not correct. For maye\theafs
the United States Supreme Court has recognizedttisdtoo plain for argument” that “a State

may require parties to use the primary format for selecting their nomineedemt@assure that

*Tr. 53:69; Tr. 122:2225 (“[Blecause the [P]arty has not elected the QPP route, which irenmjis/the only
possible unconstitutional burden and outcome, we’re not ripe for ampkedagrallenge.”).

" Eu v. San Francisco County Democratic Central Commi#88 U.S. 214222 (1989)
8 Washington State Grangg52 U.S. at 451
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intraparty competition is resolved in a demoicréshion.”® Accordingly, theState may require
political parties to use the primary format for selecting their nomiffees.

It is true that “[a] political party has a First Amendment right to limit its membership as it
wishes, and to choose a candidsg&ction process that will in its view produce the nominee
who best represents its political platforfil."As the Supreme Court has noted, however, “[t]hese
rights are circumscribed . when the State gives the party a role in the election process,” such as
“by giving certain parties the right to have their candidates appear withgratorsement on the
generalelection ballot.®> Where, as here, the State assumes this role, “the State acquires a
legitimate governmental interest in assuring the fairneisegbarty's nominating process,
enabling it to prescribe what that process mustben’one case, it was held that a state has a
“compelling’ state interest ifeliminating the fraud and corruption that frequently accompanied
party-run nominating convention$?”

The Stateadminsters the Party’primary election and allows thHarty’s symboto
appeamwon the general election ballothe State pays for aratiministes theParty’s primaryas

well as generatlectiors®® to ensure that candidates are seledienligh @ open andlemocratic

*¥New York State Bd. of Elections v. Lopez To&58,U.S. 196, 203 (200&juoting with approvahmerican
Party of Tex. v. White115 U.S. 767, 781 (1974 pee alsaCalifornia Democratic Past v. Jones530 U.S. 567, 572
(2000)(same) Clingman v. Beaveh44 U.S. 581, 593 (200%9oncluding that “it is beyond question ‘that States
may, and inevitably must, enact reasonable regulations of partigmredeand ballots to reduce electi@md
campaigrrelated disorder.™) (quoting with approv@immons520 U.S. at 358

0 Tr. 123:56.

®1Lopez Torres552 U.S. at 202

®2|d. at 203

d.

% Alaskan Independence Party v. Alas&a5 F.3d 1173, 1180 (9th Cir. 2008)

% The State pays gpoximately $3 million for each statewide electid®eeMark Thomas Deposition 1713,
Defendant’s Exhibit 3dodet na 69-3, filed April 1, 2015
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process Accordingly,the State can constitutionally require the Party to select its candidates
through a primary election and the State can lawfdlyify theParty’s candidates who receive
the most votes in the primaryeetion as the candidat¢o appear on the general election ballot.

Use of Party’s Symbol on the General Election Ballot

The Party also contends th@écing the Party’s symbol on the general election ballot to
designate thed?ty’'s candidate violates its rights of free speechhe Rarty argues that the
Party, not the State, has the exclusive right to use the Party’s symbol to etsdcasdidates.
However, here is no protected free spheight to communicate the Party's endorsement®n th
general election ballotBallots serve primarily to elect candidates, not as forums for political
expressiorf° The Supreme “Court has rejected the notion that the First Amendment confers a
right to use governmental mechanics to convey a mes§age.”

Moreover, the Party has not showrs likely thatSB54“severely burdesi the Partys
free speech ghts The Partynaystill hold a convention, campaidor canddates fundraise,
and endorsany candidate the Party ats®sto support. Simply put, the “Party remains free to
endorse whom it likes, to ally itself with others, to nominate candidates foe affid to spread
its message to all who will lister?®

Interference with Internal Structure of Party

The Party further contends that the provisionSB54 unconstutionally intefere with

the Party’s ability to contrats internal structure. @&cifically, the Party claim&B54's process

% Washington State Grangg52 U.S. at 453 n. {titing Timmons 520 U.S. at 363

”Nevada Com’n on Ethics v. CarigatB1 S.Ct. 2343, 2351 (201(guotingTimmons 520 U.S. at 3683; Burdick
v. Takushi504 U.S. 428, 438 (199}

% Timmons 520 U.S. at 361
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interferes with théarty’sdesire tdoegin neighborhood caucus meetings witbrayer, a
recitation of thepledge of allegiancand the reading of theaRy’s platform The Party’s stated
purpose in beginnings meeting with prayer, pledge and platform is to remind those in
attendance of the principles the Party stands for and ldss@ossibility that the Party’
nominee may not be aRy member ofully committed to the &ty's ideology.

Contrary to the Party’s contention, howev@B54does not preverthe Party from
holding neighborhood caucus meetings and conducting those meetings as the Party chooses
Moreover, ot all reguiation of a party’s internal processershibited or constitutionally
guestionable.Today, “[n]early every State in the Natiaoow mandates that political parties
select their candidates for national or statewide office by means of primarpredetij As the
Supreme Court i€lingmanstated

To deem ordinary and widespread burdens like these severe would subject

virtually every electoral regulation to strict scrutiny, hamper the ability of States

to run efficient and equitable elections, and compel ... courts to rewrite state
electoral code¥’

The Party’s reliance oBu’* is alsomisplaced. IrEu, the Court considered the
constitutionality of a California state law that banned politpaattiesfrom “endors[ing],
support[ing], or oppos[ing], any candidate for nomination by that party for partises iofthe
direct primary election In addition to restricting the primaggctivities of the official

governing bodies of political partiethe California statute also regulated the politipatties’

%9 Clingman 544 U.S. at 5990'Connor, J., concurring).

1d., 544 U.S. at 593See alsd®urdick 504 U.S. at 43%asserting that “to subject every voting regulation to strict
scrutiny and to require that the regulation be narrowly tailored to aehvanompelling state interest, as petitioner
suggests, would tie the hands of States seeking to assure that eletaperated equitably and efficiently.”).

" Eu v. San Francisco Countyebhocratic Central Committed89 U.S. 214 (1989)
21d. at 217
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“internalaffairs” " “Separate statutory provisions dictate[d] the size and composition of the state

central committees; set forth rules governing the selection and removal of conmaittdeers;
fix[ed] the maximum term of office for the chair of the state central commrtggejre[d] that
the chair rotate between residents of northern and southern Calipedi[ied] the timeand
place of committee meetingsndlimit[ed] the dues parties may impose on membéidations
of these provisionfvere] criminal offenses punishable by fine and imprisonméhthe U.S.
Supreme Court struck down the law as an unconstitutional burdése &@alifornia political
parties’ First Amendment rights, such as the right to control its own intefaasa?

In contrast tdEu, SB54does notestrict theability of political parties to endorse the
candidates of their choice nor does the thngctly regulatehe internal dhirs of the Party.
Significantly, inderSB54 the Stateloes not dictaterho is allowed to be anember of golitical
party. Instead,tate law allows all political parties to define membershipccordance with
party rules. A “State political party” is defined as.* . all of the persons in Utah who, under
definitions established by the state political party, are members of the redjistditical
party.””® The Utah Republican Party helsosen to definiés membershims being “open to any
resident of the state of Utah who registers to vote as a Republicawéordingly,it is the
Party’s indusive definition of membership, as opposed to the provisions contai®bi that
creates the pogbility that the Party’s nominee may not fully adhere to the Party’s ideology as

expressed ifts platform.

"Id. at 218

1d. at 218219

®1d. at 227, 233

6 Utah Code Ann. § 20/8-101(5)

" Utah Republican Party Const., Art. | Defendant’s Exhibit 2jodket na 69-2, filed April 1, 2015
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Moreover,SB207eliminates the Party’s concern that its nomge®y not benembes
of the Republican &ty. SB207provides that a candidate may not file a declaration of
candidacy for a political party of whiche candidate is not a member, except to the extent that
the political party permits otherwise in the political party’s byldiSach candidate is required
to identify, in a sworn statement, the registered political party of which titkdzde is a
memberpor state the candidate is not a member of a political party. Thus, the Partyésrctirat
its nominees will not be members of the Party is unfouridled.

Plurality

The Party accurately identifies the possibility that, under the provisideB®f its
nominee may be elected by a plurglég opposed to a majorityf, its membersHowever, the
Party presetedno legal authority indicating that there is any constitutional deficiency in a
party’s candidate gaining access to the general election ballot bas@tuoality vote from a
primary electiorf”

Subsection 12(a)—QPP Required to Allow Unaffiliatetk¥&in Primary

The Partyfurthercontends that s a severe burden s associatioal rights to require
the Party to allownaffiliated voters to voti its primary election§' The Party is correctAs
set forth above, political parties do not have unfettered freedom to deeideaspeodf the

election of the process. uBa statanay go too far when forcespolitical partieso associate

83.B. 207at23:626-32 (“an individual may not . . . (iii) file a declaration of candidacys&f¢RPP] of which the
individual is not a member, except to the extent that the [RPP] permitsvisther. . .").

" Moreover, the Party may file objections to a candidate’s declaration dtleapdf the Party believes a candidate
seeking the Party’s nomination is not a member of the P8ggUtah Code. Ann. § 20R-202(5)

80Ty, at 124:25125:3.
81 SeeUtah Code Ann. § 202-101(12)(a)
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with others involuntarily. “[F]Jreedom to associate for the common advancementtadgboli
beliefs necesarily presupposes the freedom to identify the people who constitute the
association® And “[ijn no area is the political association’s right to exclude more important
than in its candidatselection process,” as that process “often determines thesgaoisitions on
significant public policy issues, and it is the nominee who is the party’s ambasbadged with
winning the general electorate over to its vieWws.”

In 1981, the U.S. Supreme Court deci@amocratic Party of the United States v.
Wisconsirex rel. La Folletté”® In that case, the State of Wisconsin passed an election law that
provided for an open primary, which would “allow nBemocrats—including members of other
parties and independent$e-vote in the Democratic primary without regard &ty affiliation
and without requiring a public declaration of party preferefftéThe voters in Wisconsin’s
‘open’ primary express their choice among Presidential candidates foethecdtatic Party’s
nomination; they do not vote for delegates to the National Converifidmé delegates,
however, “under Wisconsin law, are bound to vote at the National Convention in accord with the
results of the open primary electiof.In other words, the Wisconsin law forced the Democratic
Party’s delegates to vote &etNational Convention according to the results of the open primary

in which nonbemocratic Party members cast a ballot. The Supreme &xquldined that

8 Democratic Party of U.S. v. Wisconsin ex rel. La Folletf0 U.S. 107, 122 (1981)

8 Jones 530 U.S. at 568See alsd ashijian v. Republicana®ty, 479 U.S. 208, 216 (198@)olding thathe
selection of a nominee is “the crucial juncture at which the appeal to comimoiples may be translated into
concerted action and hence to political power in the community”).

8 | a Follettg 450 U.S. 107
81d. at 110111

®ld. at 11212

81d. at 112
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[o]n several occasions this Court has recognized that the inclusion of persons

unaffiliated with a patical party may seriously distort its collective decisiens

thus impairing the party’s essential functionsrd that political parties may

accordingly protect themselves from intrusion by those with adverse political

principles®®

ThelLa FolletteCourt went on to hold that “a State, or a court, may not constitutionally
substitute its own judgment for that of the Paftynd said that “the interests advanced by the
State [preserving integrity of electoral process, providing secrecy bhtlu, increasing eter
participation, and preventing harassment of voters] do not justify its substamtialdntinto the
associational freedom of members of the National P&ftyHie Supreme Court ultimately struck
down the Wisconsin law as unconstitutional.

Five yeardater, inTashjian v. Republican Party of Connectié¢tithe Supreme Court
addressed the constitutionality of a different state law which requelesdedprimary. The
Connecticut lawrequire[ed] voters in any party primary to be registered membéehabf
party.”? Under the Connecticut law, the Republican Party could not, for example, allow
registered independents to vote in the Republican Party’s primary eleetn@m-# the
Republican Partywantedindependents to vote in the primary. The state law simply would not
allow non-registered voters to vote in the primary.

In striking the Connecticut law down as unconstitutional, the Court wrote that the

Republican “Party’s attempt to broaden the base of public participation in and supgsrt for

activitiesis conduct undeniably central to the exercise of the right of associasame have

8 d. (internal quotation marks omitted).

81d. at 12425.

©1d. at 12526.

I Tashjianv. Republican Party of Connecticd79 U.S. 208 (1986)
21d. at 210211
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said, the freedom to join together in furtherance of common political beliefs ‘nebess
presupposes the freedom to identify the people who constitute the assocrafidre’ Supreme
Court concluded that “the State’s enforcement, under these circumstantes|asad primary
system burdens the First Amendment rights of the Party. The interests wh|&tate] adduces
in support of the statute are insubstantial . %*. .”

After La FolletteandTashjian it appeared that a political party’s First Amendment rights
were strong, and the State had little ability to intrude into a political party’s abildgsociate
with those whom the paridesired to associate.

Over a @cade later, in 1997, the Supreme Court again took up the issue of political
parties’ First Amendment rights of associatiofimmons v. Twin Cities Area New Pattyin
that case, Minnesota passed a law prohibiting candidates from appearing diotles lza
candidate for more than one political party (the prohibition is known as a “fusionan”).
Minnesota State Representative, Andy Dawkins, was nominated to representribedia
DemocratieFarmerLabor Party in the upcoming electi@hA separate pitical party—the
“New Party"—selected Dawkins as their candidate for the same office for the same é1&ttion.
“Neither Dawkins nor the DFL objected, and Dawkins signed the required affidaahdfdacy

for the New Party® However, due to the fusion bavlinnesota election officials refused to

%1d. at 214(quotingLa Follette 450 U.S. at 122

% Tashijian 479 U.S. at 225

% Timmonsy. Twin Cities Area New Part$20 U.S. 351 (1997)
% |d. at 35354.

7|d. at 354

*®1d.

®Id.
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accept the New Party’s nominating petition, so the New Party filed suit “cbntethat
Minnesota’s anti-fusion laws violated the party’s associational rights umel&irst and
Fourteenth Amendments®

TheTimmors Court first explained that “[tjhe First Amendment protects the right of
citizens to associate and to form political parties for the advancement of corhticalpyoals
and ideas.®®*“On the other hand,” the Court explained, “it is also clear that Stegsand
inevitably must, enact reasonable regulations of parties, elections, and balémisde election-
and campaigmelated disorder®*?> The Court explained the test in determining constitutionality
of a state law that burdens a party’s associaltiogiats:

When deciding whether a state election law violates First and Fourteenth

Amendment associational rights, we weigh the character and magnitude of the

burden the State’s rule imposes on those rights against the interests the State

contends justify that burden, and consider the extent to which the State’s concerns

make the burden necessaRegulations imposing severe burdens on plaintiff's

rights must be narrowly tailored and advance a compelling state interessr Les

burdens, however, trigger lessacting review, and a State’s important regulatory

interests will usually be enough to justify reasonable, nondiscriminatory

restrictions®

The Court inTimmongeasoned that the New Party had a right to select its own
candidate, but it was not “absolutely entitled” to have Dawkins appear on the b#fetNew
Party’s nominee. In other words, “[t]hat a particular individual may not appear taltbeas a
104

particular party’s candidate does not severely burden that party’s ass@diaghts.

Therefore, because Minnesota’s fusion ban did not involve “regulation of politicalpartie

1904, at 35455,
10114, at 357
10214, at 358
1931d. (internal quotation marks and citations omitted).

1041d. at 359
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internal affairs and core associational activities,” it was ufilé&shjianand other prior case§>
The Court concluded that

Minnesota’s laws do not restrict thbility of the New Party and its members to

endorse, support, or vote for anyone they like. The laws do not directly limit the

party’s access to the ballot. They are silent on parties’ internal structure

governance, and policymaking. Instead, these provisions reduce the universe of

potential candidates who may appear on the ballot as the party’s nominee only by

ruling out those few individuals who both have already agreed to be another

party’s candidate and also, if forced to choose, themselves prefetiteaparty.

They also limit, slightly, the party’s ability to send a message to the votte an

its preferred candidates. We conclude that the burdens Minnesota imposes on the

party’s First and Fourteenth Amendment associational rights—though not

trivial—are not sever&?®

Weighing the burden of Minnesota’s law against the State interests, the @og that
the State interests were sufficient to uphold the law. The Court held thate'$scertainly have
an interest in protecting the integrity, faags, and efficiency of their ballots and election
processes as means for electing public officidlsThe Court further held that “[s]tates also
have a strong interest in the stability of their political systefffBecause the burdens imposed
by Minnesotas law were not severe, the State was not required to “narrowly tailor the mean
chooses to promote ballot integrit}® The law was upheld as constitutiond.

The Supreme Court’s next encounter with political parties’ associational cagimis in

2000, inCalifornia Democratic Party v. Jongs* In Jones California voters had passed an

19514, at 360
1%d. at 363
1971d. at 364
1984, at 366
19914, at 365
1014, at 370
1 california Democratic Party Wlones 530 U.S. 567 (2000)
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initiative called Proposition 198 that allowed a “blanket primary,” in which each’'sdtallot in
the primary election would list every candidate running for a politialeoregardless of party
affiliation and the voter would be allowed to choose freely among tieRour political parties
(the California Democratic Party, the California Republican Party, thethien Party of
California, and the Peace and Freedomypérought suit, arguing that Proposition 198 violated
their First Amendment rights of associatidn.

TheJonesCourt recognized that “States have a major role to play in structuring and
monitoring the election process, including primaries|[,]” and “mayireqarties to use the
primary format for selecting their nominees, in order to assure that intrapanfyetition is
resolved in a democratic fashioh:*The Court also recognized that “a State may require parties
to demonstrate ‘a significant modicum of support’ before allowing their caedidaplace on
that ballot’**> The Court further recognized that “a State may require party registeation
reasonable period of time before a primary electiohBut the Court also said this:

What we have not held, howay is that the processes by which political parties

select their nominees are . . . wholly public affairs that States maateddely.

To the contrary, we have continually stressed that when States regul&® part

internal processes they must acthivi limits imposed by the Constitutidh’

Citing to TashjianandLa Follette respectively, thdonesCourt went on to explain that

“the First Amendment protects ‘the freedom to join together in furtherance of @omaotitical

1214 at 56970
1314, at 571
Y414, at 572
115 |d

116 |d

1171d. at 57273,
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beliefs,” which ‘necessarilpresupposes the freedom to identify the people who constitute the
association, and to limit the association to those people orfiThe Court expounded on this
idea by noting that
That is to saya corollary of the right to associate is the right not to associate
Freedom of association would prove an empty guarantee if associations could not
limit control over their decisions to those who share the interests and persuasions
that underlie the association’s being.
In no area is the political assation’s right to exclude more important than in the
process of selecting its nominee. That process often determines the party’s
positions on the most significant public policy issues of the day, and even when
those positions are predetermined it is the inesmmwho becomes the party’s
ambassador to the general electorate in winning it over to the party’siéws
TheJonesCourt reiterated that prior “cases vigorously affirm the special placerste Fi
Amendment reserves for, and the special protection it accords, the procdsstbg political
party select[s] a standard bearer who best represents the party’s ideaidgiesfarences™*
“The moment of choosing the party’s nominee, we have said, is the crucial juncilnietathe
appeal to common pringies may be translated into concerted action, and hence to political
power in the community**
With these principles in mind, tl®nesCourt struck down California’s blanket primary,
holding that it violated the political parties’ associational rights becatis@des political

parties to associate withto have their nominees, and hence their positions, determined by—

those who, at best, have refused to affiliate with the party, and, at worst, havslgxifdisted

181d. at 574
1191d. at 57475 (emphasis added).
12014, at 575(alteration in original) (internal quotation marks omitted).

121 Id
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with a rival.”*?*“In this respect, it is qualitatively different from a closed primaryaese
“[u]nder that system, even when it is made quite easy for a voter to chianggaty affiliation
the day of the primary, and thus, in some sense, to ‘cross over,’ at least he must furowatig

a member of the partygnd once he does so, he is limited to voting for candidates of that

1123

party.

Under California’s blanket primary system, however, “the prospect of havingyéspa
nominee determined by adherents of an opposing pveats] far from remote—indeed, ifwas] a
clear and present dangeéf*Because of this, the Court found the burdenetésievere” and not
narrowly tailored to serve a compelling state intet&st.

California argued that even under the blanket primary system, politicapasre “free
to endorse and financially support the candidate of their choice in the prifi3But the Court
rejected this argument, making clear that “[t]he ability of the party |eaigeis endorse a
candidate is simply no substitute for the party members’ ability to choose theiraminee.*?’

In the end, the California blanket primary was held unttioi®nal because itfbrc[ed] political

parties to associate with those who do not share their belffs.”

12214, at 577(emphasis added).

12314, (emphasis in original).
2%1d. at 578

2°1d. at 58182 id. at 58586.
1281d. at 580

127 Id

1281d. at 586(emphasis added).
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In 2005, the Supreme Court again faced the questipoliical parties’ rights of
association irClingman v. Beavel?® There, the State of Oklahoma enacted a law providing for a
“semiclosed” primary, “in which a political party may invite only its own pangmbers and
voters registered as Independents to vote in the party’s pririaritie Libertarian Party of
Oklahoma(“LPO”), along with several Replican and Democratic votetd! sued, arguing that
the law violated its right to freely associate under the First Amendhfefite Court disagreed
with the LPO and upheld the Oklahoma law because, unlike some of the prior caseslsach as
Follette Tashjian andJones the Oklahoma law didot “compel theLPQO'’s association with
unwanted members or votersf-3J® Further,“[a]s in Timmons Oklahoma’s law [didhot regulate
the LPO's internal processes, its authority to exclude unwanted members, or itsycépaci
communicate with the public:* Therefore, the law wasota “severe” burden on the political
party because, rather thorce associationwith unwanted members or voters, the law
disallowed associatiowith a “boundless” pool of voters> The law was upheld as
constitutionaf>®
The concept that emerges from these cases is that, while a State has the authority t

regulate elections and even require that political parties hold a primary eléahay not force

a political party to allow unaffiliated voters in its primary electi@uch a requirement is a

129 Clingmanv. Beaver544 U.S. 581 (2005)
1301d. at 584
1311d. at 585
13214, at 584
133|d. at 587
1341d. at 590
1%d. at 589
1%d. at 598
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“severe” burden on the political party’s First Amendment rights, and will loalypheld if it is
narrowly tailored to a compelling state interest.

Here,subsection 20A-9-101(12)(a) provides that in order tmbyeea QPR a political
party must “permit[] voters who are unaffiliated with any political party to fat¢he registered
political party’s candidates in a primary electidi’"This provision falls squarely in line with
the cases above that heldded association provisions in other state laws unconstitutional as
severe burdens on political parties. The Party, if it chooses to be a QPP, will teguibed to
allow voters who are unaffiliated with any political party to vote in the Partyisgoy election.
Therefore, unlikeClingman which prohibited political parties from allowing too many voters in
its voting pool, subsection 12(a) affirmatively requires the Party to acceptfvote those with
whom the Party may choose not to associate. Thisdate of associationiis direct contrast to
the provisions for an RPP und&B54 which allow the Party to identify “one or more registered
political parties whose members may vote for the registered political paatydsdatesand
whether or not persons identified as unaffiliated with a political party may vote for tisteregi
political party’s candidates . . .”>® Thus, undeBB54 a political party that chooses to be an
RPP has the ability to kpaunaffiliated voters out of its primary election, while a political party
that chooses to be a QPP may fidis is a “severe” burden on the Party.

The State contends that any burden imposed by allowindjliataél voters to vote in the
Party’s primaryis outweighed by the governmental interests that attachiterEasing voter

participation; 2) increasing candidates’ access to the ballot; and 3) fgsienore open and

137Utah Code Ann. § 208-101(12)(a)
138 Utah Code Ann. § 208-403(2)(a)(ii)
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honest democratic system of electing people to public offioecever, interestsuch as these

have been advanced as “compelling” and rejected by the Supreme Court in the casesd review
above®*® Thus, if an aspplied challenge were brougktibsection 12(a) would likely be struck
down as an unconstitutional burden on the Party’s associational rights, which is not owtweighe
by any “compelling” interest of the State.

The State contends that the Party is not forced to be a QPP an&BBdsloes not force
the party to associate with unaffiliated voters. The State is incorrexdsémce, the State’s
argument is that the Party has a “choice” to be an RPP whidlisalow unaffiliatedvoters in
its primary election, or be a QPP and give up its “corollary” First Amendngdritnot to
associate with unaffiliated votet® The Statéhas not shown it ikely to succeed in this
argument if an aapplied challenge were brought against satise 12(a).

At this stagehoweverthe Party’s “asapplied” challenge isot ripe.The Party has not
yet decided whether it will become a QPP and, thetabyequired t@llow unaffiliated voters
to participate in its primary. Noegtions have been nducted under the new law and, thus, no
evidence was presentad to what impact, if anggB54will have on the Party. Anddzause an
alternative path exists that is constitutional, a facial challen§&8%d@, even if pled, cannot
succeedWhile theremay be futher development of the recotte Party has not preged
evidence to demonstrate its constitutional rights of association are gduaddned and, thus,
has not demonstrated it is likely to prevail on the merits. Accordiagthis stageno

injunctionwill issueagainst theState prohibihg its implementatiorandenforcement o5B54.

1395ee, e.gJones 530 U.S. at 5886 (rejecting state’s asserted “compelling” interests).

1405edd. at 574(“[A] corollary of the right to associate is the right not to assotjiate
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ORDER
Based upon the Party’'s Amended Motion for Preliminary Injunction, the argument and
evidence received at the April 10, 2015 hearing, the pleadings and papers on file@dtutt,
and for good cause sWwn, IT IS HEREBY ORDERED that the PartyAsnended Motion for
Preliminary hjunction***is DENIED.

DatedSeptember 23, 2015.

BY THE CO w

David Nuffer v
United States District Judge

141 p|aintiff's Amended Motion for a Preliminary Injunctiotiocket no. 13filed January 5, 2015.

32


https://ecf.utd.uscourts.gov/doc1/18313230034

	TABLE OF CONTENTS
	FACTUAL RECORD4F
	A. The Statutes at Issue
	SB54
	Registered Political Parties
	Qualified Political Parties
	Primary Elections – RPP Compared to QPP
	Senate Bill 207
	Statutory Provisions Regarding Displaying Party Affiliation on The Ballot

	B. Facts Related to the Party’s Constitutional Claims

	CONCLUSIONS OF LAW
	A. The Party Has Not Presented A Facial Challenge To SB54 And Such A Challenge Is Not Likely To Succeed.
	B. The Party’s As-Applied Challenge to SB54 Is Not Supported by Evidence.
	C. The Party is Not Likely to Succeed on the Merits
	Requiring Primary Election
	Use of Party’s Symbol on the General Election Ballot
	Interference with Internal Structure of Party
	Plurality
	Subsection 12(a)—QPP Required to Allow Unaffiliated Voters in Primary


	ORDER

