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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

CHRISTOPHER SWALLOW MEMORANDUM DECISION AND
ORDER GRANTING [24]
Plaintiff, DEFENDANTS’ MOTION TO DISMISS
V.

Case N02:14¢v-00881DN
SOUTH JORDAN CITY EDWARD
MONTGOMERY, OFFICER C. WINDER, | District JudgeDavid Nuffer
OFFICER M. BROWN, OFFICER

WATROUS and JOHN DOES £10),

Defendans.

Plaintiff Christopher Swallowasserts thatis constitutional rights were violated by local
law enforcement and the prosémuin South Jordan City, Utah. Hdlegesthey unjustly and
unlawfully sided with his exvife in incidentsbetween thelivorcedcouple arising ot of their
custody arrangement

DefendantsSouth Jordan City, South Jordan City Office of the City Attorney, South
Jordan City Police Department, Edward Montgomery, Officer C. Winder, ©fic&rown, and
Officer Watrous the “Defendants”have denied/r. Swallow’sclaimsandfiled a Motion to
Dismiss’ on two general grounds: (1) insufficient service of protasd (2) failure to state a

claim.* The Defendants alssought sanctions against Mr. Swallow’s counsel under 28 U.S.C.

! Complaint,docket no. 2filed Dec. 2, 2014.

2 Defendants’ Motion to Dismiss and Memorandum in Support (“Motion to Digmidscket no. 24filed Sept. 8,
2015.

31d. at 1 (citingFed. R. Civ. P. 12(b)(%)
41d. at 4 (citingFed. R. Civ. P. 12(b)(%)
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§ 1927for unreasonably and vexatiously multiplying litigation against the Defendaatshich
Mr. Swallow responded by seeking sanctions against the Defendants’ coumstdrfgting to
intimidate potential plaintiffs from pursuirgvil rights claims®

Mr. Swallow did not serve the Complaint within 120 dalyge time limitthenimposedoy
Rule 4(m) of the Federal Rules of Civil Procedpreamendment Filing anidentical
complaint captioned as an amended complaint after the deadline—witbddéfendants’
consent or leave of courtdid not cure the deficiency in service of procéss.

The Complaint also failed to state a claim in a number of respects

e BecauseéMr. Swallow was convicted on 11 of the charges against him that arose out of

the incidents assedan the Complaint, those convictions cannot form the basis of a
§ 1983civil rights claim unless they have beervalidated which they have not;

e Defendant Edward Montgomery (“Prosecutor Montgomery”) isquted by
prosecutorial immunity;

e DefendantOfficer C. Winder, Officer M. Brown, and Officer Watrous (tHeolice

Defendants”) ar@rotected by qualified immunity;

e thepolice department and city attorney’s office should not have been named sgparatel

from defendant South Jordan City (the “City”), and the Complaint does not plead a basis

for munidpal liability against the City;

5 Motion to Dismiss at 1517, docket no. 24

6 Memorandum in Support of Plaintiff's Opposition to Defendants Motion to Dss(t3pposition”) at 1819,
docket no. 36filed Oct. 21, 2015.

7 Effective after December 1, 2015, the time limit under the Federal RulesibPicedure for service of a
complaint after filing was shortened to 90 dakfgd. R. Civ. P. 4(m)

8 Amended Complaintiocket no. 7filed July 10, 2015.
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e the Complaint likewise fails to state a claim under the nine causes of action asserted
under Utah common law, which are redundant of the federal civil rights claims and
barred bythe Governmental Immunity Act of Utath¢ “GIA”).®°
For these reasons, the Motion to Dismiss is GRANTED, anddtenis dismissed with

prejudice. No sanctions are imposed on either counsel under $d&&rse the standard for

intentional oreckless disregard dfie judicial process has not been satisfied.
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FACTUAL BACKGROUND 10

Mr. Swallow’sdivorce from his exwife was finalized oMarch 14, 2005 The divorce

resulted in a custody agreement concerning the divorced couple’s three cHilSitarting n

9 Utah Code Ann. 88 63@-101et seq

0 For purposes of this Motion to Dismiss, the facts are drawn from thatidleg in the Complaint, which are
accepted as true and construed in Mr. Swalidavor. Ridge atRed Hawk, L.L.C. v. Schneid&93 F.3d 1174,
1177 (10th Cir. 2007)

11 Complaint § 15docket no. 2
21d. 7 16.
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2010, law enforcement became involved in a number of incidents arisingMut $#allow’s
contact with his exwife and children.

On October 27, 20104r. Swallow went tchis exwife’s house to speak with his oldest
son!® The Defendants charged Mr. Swallow with one count of criminal trespass fongritisi
ex-wife’s house on that occasidfAt trial on October 28, 2011, Mr. Swallow was found not
guilty by a jury and was acquitted ibfe trespass charde.

A year after the alleged trespass incigdant a fewdays aftethe trespass trial, the
couple’s children stayed overnight at Mr. Swallow’s residence two times,@mnblovember 1,
2011 and once on November 6, 202 Dn November 28, 2011, the Defendants charged Mr.
Swallow with two counts of custodial interference for these overnight §tays. Swallow was
tried on these two counts of custodial interference and acquitted on February 28 2013.

In thesevermonths following the overnight stays, Mr. Swallow was charged with 11
more counts of custodial interference arising out of multiple incidér@sme otthe charges
were forbeing late whemiropping off tke children with his exvife.?’ Some of the charges arose
from an incident on February 10, 2012, when Mr. Swallow picked up the children from school

while his exwife was at worké! Mr. Swallow alleges that the couple previously had arranged for

131d. 1 20.
141d.

151d. 1 21.
181d. 1 23.
71d.

181d. 11 28-29.
191d. 1 24.
21d. 1 27.
21d. 1 36.



him to do s&?? but that his exwife called the police anway, who arrested Mr. Swallo#.Mr.
Swallow went to trial in a consolidated casetlom11 charges of custodial interferenteOn
June 19, 2013, a jury convicted Mr. Swallow on all 11 coghts.

Mr. Swallow had additional interactions with law enforcement for the Citychwtid not
result in arrests or charges. On February 28, 2012, isfexcalled the police after Mr.
Swallow was late dropping the children off at her hot¥Sehe police came to Mr. Swallow’s
residence, but Mr. Swallow didbhanswer?’ Mr. Swallow alleges that two unmarked police
vehicles followed him the next day when he left his house and did reckless maneees tip
with his car before he retreated to a friend’s hatis&’hen his ex-wife was late dropping off the
children with Mr. Swallow on June 26, 2012, the Defendants declined to investigate or pursue
charges?® The responding officer compared Mr. Swallow to “the little boy crying Wiif.

Mr. Swallow alleges that he was entitled to spend the 2013 Thanksglidgy with
his children3! On November 22, 2013, when Mr. Swallow arrived at his ex-wife’s house to pick

up the childrer?? his exwife responded by turning him away at the door and locking hini’out.

221d. 1 35.
21d. 1 38.
241d. 7 31.
%1d. 7 32.
261d. 1 50.
271d. 1 54.
21d. 11 55-60.
21d. 19 6467, 70.
301d. 1 69.
31d. 19 73-75.
321d. 7 76.
331d. 71 7882.



Mr. Swallow filed two police reportsegarding the Thanksgiving 2013 incidéftThe

responding officer, Defendant Watrous, told Mr. Swallow that there was nothing tbe palild

do to enforce the divorce decree and that Mr. Swallow’s only recourse was through the divorc
court® This action followed.

PROCEDURAL BACKGROUN D

Mr. Swallow submitted a notice ofaim to the City on Decembef32013(the “Notice
of Claim”).*® The City did not respond to the Notice of Claimd deemed the claim denied after
60 days®’

On December 2, 2014r. Swallow filed his initial complaint (the “Complaint®.More
than 120 days passed with no proof of service of the Complaint or summonses filed with the
court. On April 15, 2015, the court issued an Order to Shauws€by docket text order
requiring Mr. Swallow to respond and advise the court of the case $tausApril 29, 2015,

Mr. Swallow, through counsel, filed a response to the Order to Show cause, reprdblanting
“ongoing settlement negotiations . . . have reached a stalefidtee'Defendants deny that any
settlement negotiations occurred during this tithe.

Mr. Swallow filed an Amended Complaint on July 10, 2015 (the “Amended

Complaint”) *> more than seven months after the Complaint. Mr. Swallow did not move for

341d. 1 83.

351d. 7 84-89.

361d. 1 92.

37 Opposition 1 26 at viiidocket no. 36

38 Complaint,docket no. 2

3% Docket no. 5, entered Apr. 15, 2015.

40 Plaintiff's Response to This Court’s Order to Show Cadseeket no. 6filed Apr. 29, 2015.
41 Motion to Dismiss { 31 at ixlocket no. 24

42 Amended Complaintiocket no. 7filed July 10, 2015.
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leave of courbefore filing the Amended Complaint. The Defendants did not consent to Mr.
Swallow filing the Amended Complaifit. The Amended Complaint, although captioned as
“Amended” and given a new filing date, was otherwise identical to the Cornffla

DISCUSSION

The Defendants have moved to dismiss Mr. Swallow’s claims under both Rule 12(b)(5)
for insufficient service of proce$sand Rule 12(b)(6for failure to state a claim® The Motion
to Dismisg’ is grantecbn bothgrounds.

The Complaint Is Dismissed for Insufficient Service of Process.

A complaint may be dismissed for insufficient service of process under Rul¢5)Zfb)
Here, Mr. Swallow filed two pleadings—the initial Complaint on December 2, 204dd the
Amended Complaint on July 10, 208%Service of these pleadings was insufficient because the
time for service of the Complaitapsed and the Amended Complaint was not authorized.

Rule 4(m) of the Federal Rules of Civil Procedure imposes a time limit for sefvice
summonses$! At the time of filing both the Complaint and Amended Complaint, the time limit
for service was 120 day$.More than 120 days passed after the Complaint was filed with no

proof of service filed with the court. Under Rule 4(ihg plaintiff fails toserve the summons

43 Motion to Dismiss at 3docket no. 24

44 Amended Complaintiocket no. 7See alsdviotion to Dismiss § 35 at Hocket no. 240pposition at 8gdocket
no. 36

% Fed. R. Civ. P. 12(b)(5)

% Fed. R. Civ. P. 12(b)(6)

47 Motion to Dismissdocket no. 24

48 Fed. R. Civ. P. 12(b)(5)

49 Complaint,docket no. 2

50 Amended Complaintocket no. 7

S1Fed. R. Civ. P. 4(m)

52|d. (Effective after December 1, 2015, the time limit for service was sheatEn90 days.)
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and complaint within the allotted tim#he court must(1) dismiss without prejudic€2) order
that servicdbe made within a specified time; or (3) extend the time for service if the plaintiff
shows good cause for the faill¥To obtain a basis fdts decision, the court issued an Order to
Show Cause requiring Mr. Swallow to respond with a case status PéptrtSwallow, through
counsel, responded to the Order to Show cause, representing that “ongoing isettleme
negotiations . . have reached a stalematéThe Defendants deny that any settlement
negotiations in fact had taken place in the d¢asthat time which Mr. Swallow does not
dispute®

Accordingly,Mr. Swallowdid not show good cause for the failure to sereeGbmplaint
within the time limit set by Rule 4(n?Y. Nor did thecourt order that service be made within a
specified time different from that established by the R&Mr. Swallow never did serve the
Complaint, only the subsequent Amended CompFifiherefore, he Complaint must be
dismissecf?

Mr. Swallow did notcure the deficiency in service by filing and serving an identical
Amended Complaint more than seven months after the initial Comptaimder Rule 15 of the

Federal Rules of Civil Procedur® party may amend its pleading once as a matter of course

53|d.

>4 Docket no. 5, entered Apr. 15, 2015.

55 Plaintiff's Response to This Court’s Order to Show Cause, dockesl no.

56 Motion to DismissY 31 at ixdocket no. 240pposition at 2223, docket no. 36
5 Fed.R. Civ. P. 4(m)

58 Docket no. 5, entered Apr. 15, 2015.

59 SeeSummonseReturned Executediocket nos. 1221, filed July 22, 2015.
601d.

61 Amended Complaintiocket no. 7See alsdviotion to Dismiss § 35 at Hocket no. 240pposition at 8gdocket
no. 36
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within either 21 days of serving it or 21 days after service of a responsive gléa@itnerwise,
“a party may amend its pleadionly with the opposing party’s written consent or the csurt’
leave” 83 Here, he initial Complaint was not servéichely, which prevents Mr. Swallow from
amending the Complaiis a matter of cours&€he Defendants did not consent to Mr. Swallow
filing the Amerded Complain* Nor did Mr. Swallow move for leave of court before filing the
Amended Complaint. The Amended Complaint does not satisfy any of the preconditions for
amending the Complairf®

Therefore, the Complaint is dismissed without prejulfiter insufficient service of
process, and the Amended Complaindfisio effectfor failure to comply with Rule 157

The Complaint Is Dismissed for Failure to State a Claim.

A complaint may be dismissed for failure to state a claim under Rule @RfB)The
court’s function on &ule 12(b)(6)motion is not to weigh potential evidence that the parties
might present at trial, but to assess whether the plaintiff's complaint alone iy Rgé&tiient to
state a claim for which relief may lgeanted: %° As the Supreme Court explainedAshcroft v.
Igbal, “only a complaint that states a plausible claim for relief survives a motiaartisg.”°

“[W]here the wellpleaded facts do m@ermit the court to infer more than the mere possibility of

52 Fed. R. Civ. P. 15(a)(1)
531d. at 15(a)(2).
64 Motion to Dismiss at 3jdocket no. 24

85 The Defendants make an additional timeliness argument under the bk, i rendered moot kijie other
bases for dismissal addressed in this Memorandum Decision and Orden kdhismiss at 1314, docket no. 24

56 Fed. R.Civ. P. 4(m)

7 Fed. R. Civ. P. 15(a)

88 Fed. R. Civ. P. 12(b)(6)

59 Miller v. Glanz 948 F.2d 1562, 1565 (10th Cir. 1991)
70556 U.S. 662, 679 (2009)
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misconduct, the complaint has alleged—nbut it has not shawat-the pleader is entitled to
relief.” " Also, “the tenet that a court must accept as true all of the allegations contained in a
complaint is inapplicable to legal conclusion.5etting aside the legal conclusions in the
Complaint,Mr. Swallow’s wellpleaded facts do not state a plausible claim for relief for the
reasons that follow.

Mr. Swallow’s Convictions Do Not Support a 8 1983 Claim.

Mr. Swallow claims he has been subjectnauaconstitutional,vindictive assault” on
his rights in his contact with the Defendaht3 his contact with the Defendants included
allegations of instances where the police declinadake arinvestigation or arrest! incidents
for which Mr. Swallow was charged but acquitt@&nd charges on which Mr. Swallow was
convicted’® The Supreme Court held Heck v. Humphrethat a person has no cause of action
under § 1983 based on the unlawfulness of a conviction unless the conviction is reversed,
expunged, impugned by the grant of a writ of habeas corpus, or otherwise invaliddted.
Swallowdoes not dispute that tiéeckrule applies to his conviction$.Therefore, the 11
criminal @wnvictions against Mr. Swallow and the incidents resulting in those convictions are not
a basis for pursing relief under 8 1983. Mr. Swallow’s § 1983 civil rights claim it

those charges on which he was acquitted and incidents that did notrrebaltges.

"11d. (internal quotation marks and citations omitted).
21d. at 678.

73 Complaint  19docket no. 2

741d. 11 5660, 64-70, 72-90.

S1d. 17 26-21, 23, 2829.

61d. 17 24-27, 36-32, 3545.

77512 U.S. 477, 4869 (1983)

8 Opposition at 10docket no. 36

10
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ProsecutorMontgomery Is Protected b&bsolutelmmunity.

Mr. Swallow claims that his rights were violated in part by Prosecutor Montgother
prosecutor for the City? “Prosecutors are entitled to absolute immunity for their decisions to
prosecute, their investigatory or evidence-gathering actions, their sealoaevidence, their
determination of whether probable cause exists, and their determination of whatiidn to
show the court® While absolutémmunity appliego this “judicial phase of the criminal
process,” when a prosecutor acts in an investigative or administrative raetibrss are
protected by only qualified immunif§t. The extent of the immunitgepends on the function
performed, not the identity of the acfrThe Tenth Circuit explained ifeiffer v. Hartford
Fire Ins. Co.that absolute immunity applies to a prosecutor’s activity which is “intimately
associated with the judicial procesS.Preparing a case ftnial and plea bargaining qualify for
absolute immunity, while interactions with the press, for example, d# not.

In this case, Prosecutor Montgomery has immunityHeatlegations against hinr.
Swallow asserts that Prosecutor Montgomery ingtjat “vindictive assault” on Mr. Swallow’s
rights® and persecuted hifif,which are characterizations and conclusions of law that need not

be assumed on a motion to dismfi&84r. Swallow alleges that Prosecutor Montgomery insisted

7 Complaint § 5docket no. 2
80 Njelander v. Bd. of Cty. Comm’rs of Cty. of Republic, K882 F.3d 1155, 1164 (10th C2009)

81 Allison v. Utah Cty. Corp.335 F. Supp. 2d 1310, 1315 (D. Utah 20@#)ng Imbler v. Pachtman424 U.S. 4009,
430 (1976) DiCesare v. StuaytL2 F.3d 973, 977 (10th Cir.1993)

821d. (citing Kalina v. Fldcher, 522 U.S. 118, 127 (1997)
83929 F.2d 1484, 1489 (10th Cir. 1991)

841d. at 149693.

85 Complaint 1 1822, docket no. 2

861d. § 30,docket no. 2

87gbal, 556 U.Sat 678

11
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on proceeding to trial on the charges against Mr. Swalfaefused to prosecute Mr. Swallow’s
ex-wife,8° and directed the Police Defendants to arrest Mr. Swalfdkis activity is

“intimately assoiated with the judicial process¥ Even if Prosecutor Montgomeagted outside
of his role as prosecutor in allegedly directing the Police Defendants b limeSwallow, that
activity is protected by qualified immunity, as discussed below. Therefmelaims against
Prosecutor Montgomery are barreddrgsecutoml immunityand dismissed.

The Police Defendants Are Protected by Qualified Immunity.

Qualified immunity protects government officials performing discretiofiamgtions
from individualliability in federal claims unless their conduct violates “cleadtablished
statutory or constitutional rights of which a reasonable person would have kfowire”
dispositive inquiry is “whether it would be clear to a reasonable officer thabhduct was
unlawful in the situation he confronte@1f the uncosstitutionality of an alleged factannot be
resolved as a matter of law, the law is not clearly establistretlqufied immunity is
appropriate’* Here, qualified immunity applies to the Police Defendants because Mr. Swallow
has not pleaded a constitinal violationof a clearly established right.
Mr. Swallow’s allegations against the Police Defendants concern discretionary functions:

arresting Mr. Swallow for trespass when he was at hisis house without her consefr;

88 Complaint  30docket no. 2

891d. q 101.

%0|d. 138, 48, 101

91 pfieffer, 929 F.2d at 1489

92 Nielandet 582 F.3d at 116@juotingShero v. City of Grov&10 F.3d 1196, 1204 (10th Cir. 20R7)
931d. (quotingSaucier v. Katz533 U.S. 194, 202 (2001)

941d. (citing Hunter v. Bryant502 U.S. 224 (199))

9 Complaint 1 2621, docket no. 2
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arresting Mr. Swallowor taking the children home with him on his ex-wife’s report that doing
so violated their custody arrangeméhtleclining to pursueharges against his exfe for
locking him out at Thanksgiving’ discussing Mr. Swallow’s police reports from the
Thanksgiving 2013 incident with him and responding that the divorce court offered the only
recourse®® and declining to pursue charges against his ex-wife when she was 15 minutes late
dropping off the children with hirf®

In these situations, it wouldbhbe cleato a reasonable officar prosecutor that his or
her conduct was unlawfdP® A reasonable police officer could have concluded that probable
cause existed to arrest Mr. Swallow the trespass and based on higviég's reports A
reasonabl@rosecutor could have believed that he was justified in instructing the policedb arre
Mr. Swallow for these same reasons. A reasonable police officer could haxetdhat Mr.
Swallow’s actions were distinguishable from hisvafe’s actions in deching to pursue charges
against herln other words, even accepting Mr. Swallow’s allegations as true for purposes of his
Motion to Dismiss, the allegations do not show a clear violatimoo$titutionakights as a
matter of law'°! The Police Defendantand Prosecutor Montgomery hawemunity for
performingthediscretionary functions described in the Complaiihie preclusive effect of Mr.
Swallow’s state court criminal cases on this case, as raised by the Defeisddwet®forenoot.

The federal claims against the Police Defendants must be dismissed.

%1d. 7 34-45.

91d. 1 87.

%1d. 11 84, 89.

1d. 11 64-68.

100 Nielander 582 F.3d at 116@juotingSaucier v. Katz533 U.S. 194, 202 (2001)
1011d, (quotingSheo v. City of Grove510 F.3d 1196, 1204 (10th Cir. 2007)
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The Complaint Does Not Plead a Basis for Municipal Liabiliagainst the City

Mr. Swallow has not pleaded a case for municipal liability against thel@itlis case,
the City abo includes the police department and city attorney’segffihich were named as
separatelefendants. The Defendants argue, and Mr. Swallow has not disputed, that the police
department and city attorney’s office are merely divisions of the City anidiceependently
subject to suit. IKojimav. Lehi City Judge Furse held that governmental subdivisions do not
qualify as separate entities amenable to suit because the Utah legislatwtihesded such
subdivisions in the statutéisat make the statepunties, municipalities, and other governmental
entities within the state subject to st#t.The rule applies in this case.

Viewing the City and its police department and city attorney’s officesitsgée entity,
the Complaint does not state a claonrhunicipal liability. Municipalities will be held liable
only if a constitutional violation occurred and the violation was “caused by a govdrpoliey
or custom.%3“A government policy may be manifested either in the acts of its lawmakers or by
those whose edicts or acts may fairly be said to represent official péfttSimilarly, “custom”
has come to mean an act that, although not formally approved by an appropriae degier,
has such widespread practice as to have the force dftaw

Mr. Swallow argues that Defendants engaged in a pattern of harassmenethd¢nce
of the exisence of a “policy or custom'® The isolated actions of a fepwlice officerstoward

one person would not constitute a policy or custom because thegitrerestablished by those

102No. 2:13¢vw000755EJF, 2015 WL 4276399, *4 (D. Utah July PO15)

103\Whitewater v. Goss92 F. App’x 794, 7987 (10th Cir. 2006jciting Monell v. Dep't of Soc. Sery436 U.S.
658, 694 (1979)

1041d, at 797 (internal quotation marks omitted).
105 Marshall v. Columbia Lea Reg’l Hos845 F.3d 1157, 1177 (10th Cir. 2003)
106 Opposition at 1718, docket no. 36

14


https://www.westlaw.com/Document/I7f297cc22bd211e5a807ad48145ed9f1/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_4
https://www.westlaw.com/Document/I08876fb132d811db80c2e56cac103088/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_6538_796%e2%80%9397
https://www.westlaw.com/Document/I6184263e9c1f11d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_694
https://www.westlaw.com/Document/I6184263e9c1f11d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_694
https://www.westlaw.com/Document/Ibb181da389eb11d9903eeb4634b8d78e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1177
https://ecf.utd.uscourts.gov/doc1/18313466527

whose edicts represent official poliogr widespread practicér. Swallow has not pleaded
facts to show that the allegedly unlawful acts of the individual defendantcorsistent with
or pursuant to any official policy or custom of the Citherefore, tle Complaint fails to state a
claim for municipal liability against the City.
The State Law Claim#Are Dismissed undethe GIA.

Mr. Swallow’s state law claimsust be dismissed under the @avmental Immunity
Act of Utah 1%’ The GIA provides:

A governmental entity, its officers, and its employees are immune from suit, and
immunity is not waived, for any injury proximately caused by a negligent act or
omission of an employee committed within the scope of employmeng, iijtlry
arises out of or in connection with, or results from:

(b) assault, batteryalse imprisonmenfalse arrestnalicious prosecutian
intentional trespasapuse of proceséibel, slander, deceit, interference with
contract rightsinfliction of mental anguistor violation of civil rights;

(e) the institution or prosecution of any judicial or administrative proceeding,
even if malicious or without probable cause;

() a misrepresentation by an employee whether or not the misrepreseigtatio
negligent or intentional;

() the incarceration of a person in a state prison, county or city jail, or other plac
of legal confinement®®

Mr. Swallow’sstate law claims atoncernallegations of actions taken within the scope
of the Defendantsamployment. As suclihe Defendants in this case are immune from suit for
each of the state law claimghich are:abuse of process, invasion of privacy, malicious
prosecution, negligence, negligent supervision, negligent infliction of emotiotralsgis

intentional infliction of emotional distress, false imprisonmantl vicarous liability.1°° Each of

07Utah Code Ann. 88 63@-101et seq
1081d, at §63G-7-201(4) (emphasis added).

109 Complaint,docket no. 2
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these claims are expressly identified in the GIA or proximately resutttihe enumerated
claims ! Mr. Swallow did not disputthis in his Oppositiort* Applying the GIA the state law
claims are dismissett?

The Complaint Is Dismissed with Prejudiaender Rule 12(b)(6).

Mr. Swallow’s claims ar@lismissedor multiple reasons/Vhether the dismissal is with
prejudice or without prejudice depends upon the basis for disniissalissal forinsufficient
service of procesis without prejudicé!® Dismissal undeHeckfor a civil rights claim based on
a conviction that has not been invalidai®dlsowithout prejudice irthata plaintiff is permitted
to bring the § 1983 action if he is later successful in overturning his conviéfi@m these
bases alone, Mr. Swallow’s Complaint would be dismissed without prejudice and subject to
refiling.

Nevertheless, dismissal wifiiejudice is appropriate in this caBesmissal under
12(b)(6) is generally with prejudice where amending would be ftifilm Hargrave v. Chief
Asian, LLG*®for examplethe Tenth Circuit dismissed a trademark case with prejudice,
finding: “No amendment could change the fact that [plaintiff] did not own the cedtest

trademark.™’ Mr. Swallow has not moved to amend the Complaint to resolve deficiencies in the

110Barneck v. Utah Dept. of Trans@53 P.3d 140, 149 (Utah 2015)
111 Oppositiondocket no. 36

112 By dismissing the state law claims under the GIA and dismissing eaet DEfendants on independent
grounds, the court need not decide against exercising supplementatiiomsdver the state law claims as the
Defendants argue. Motion to Dismiss at+12, docket no. 24

113Fed. R. Civ. P. 4(m)

4 Higgins v. City of Tulsa, Okla103 Fed. Appx. 648, 651 (10th Cir. 2004)
115 Brereton v. Bountiful City Corp434 F.3d 1213, 1219 (10th Cir.2006)
116479 F. App’x 827 (10tiCir. 2012)

1171d. at 831 (citingBrereton 434 F.3d at 1299
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pleading. More importantly, as in thtargravecase!*® no amendment could changeta@

dispositive aspects of this cadn amendment would change the fact that certain defendants are
prosecutors and police officers with absolute or qualified immunity. No amendmert woul
change the fact th#éhe City had no custom or policy on whichbi@se municipal liability. No
amendment would change the application of the GIA barring Mr. Swallow’s statddiams.
Therefore, the Complaitt’is dismissed with prejudice.

No Sanctions Are Imposed Under § 1927.

Federal courts are empowered by s&ta impose sanctions agaiast attorneywhere
the attorney “multiplies the proceedings in any case unreasonably and veyattiéuSuch
sanctions may include personally satisfyitlge’ excessosts, expenses, and attorndgg's
reasonably incurrebecause of such condudé? The Tenth Circuit has recognized that the
power to assess costs against an attorney under 8 1927 is a power that mustlmosesiaiked
and utilized only in instances evidencing an “intentional or reckless disregaelaifdmey’s
duties to the court®2 The district courts have discretion whether to impose sanctions under
§1927123

In this case, no 8§ 1927 sanctiomdl be imposed.The Defendants state three reasons for
seeking sanctions against Mr. Swallow’s coun@glreporting to the court that ongoing

settlement discussiofad delayed service of process even though counsel was not in contact

18479 F. App’x at 831

119 Docket no. 2

12028U.S.C. § 1927

121 |d

122Braley v. Campbell832 F.2d 1504, 1512 (10th Cir. 1987)

123 Griffen v. City of Oklahoma City8 F.3d 336, 342 (10th Cir. 199@While Rule 11 requires the district court to
impose sanctions if a document is signed in violation of the Rule, § 192l permits the district court to impose
sanctions against an attorney who multiplies a proceeding.”)
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with the Defendants or their couns@) suing Prosecutor Montgomery for the second time in
two years knowing prosecutorial immunity applies; and (3) filing an amendeplaiotwith no
changes from the initial Complaint and without consent of the Defendants or leaetdft
Mr. Swallow’scounsel’s efforts to salvage t®mplaint aftethe 120eay time limit for service
of process had ruwere questionablat bestbut they do notise to the level of intentional or
reckless disregard of a lawyer’s duties to warrant the imposition of mosatactions-°®
Though Mr. Swallow’s claims against Prosecutor Montgomery are dismisgedtidue to
prosecutorial immunity, Mr. Swallow had a good faith argument against immarihisi

casel?6

eventhoughthe argument was rejectedisinissal of Mr. Swallow’s claimwith
prejudiceis an appropriate and sufficient outcome on these issues. Mr. Swallow’s counsel is now
on notice of the rules of law which apply and is strongly cautioned that they will beljogge
higher standard in the future.

Similarly, Mr. Swallow’srequesthat sanctions should be imposed against Defendants’
counsel for using § 1927 in a way that allegedtyiridate[s] wouldbe plaintiffs from
attempting to prosecute § 1983 claims for violation of their constitutional rights, sfstie
attorneys from agreeing to repressuach plaintiffs,*?’ is rejected The litigation strategy and
arguments presented by Defendants through their counsel deentt the level of intentional or

reckless disregard of a lawyer’s duties to warrant the imposition étaxy sanction$?®

Therefore, no sanctions will be awarded.

124 Motion to Dismiss at 1517, docket no. 24
125Braley, 832 F.2d at 1512
126 Oppositbn at 1214, docket no. 36

127 Opposition at 18docket no. 36
128 Braley, 832 F.2d at 1512
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ORDER

IT IS HEREBY ORDERED thabefendants’ Motion to Dismi$$’is GRANTED.
IT IS FURTHER ORDERED that all claims agaitis¢ Defendants in this action are
DISMISSED with prejudice.

The Clerk is directed to close the case.

BY THE CO w

David Nuffer v
United States District Judge

DatedJune 20, 2017.

129 Defendants’ Motion to Dismiss and Memorandum in Supplatket no. 24filed Sept. 8, 2015.
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