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IN THEUNITED STATESDISTRICTCOURT

FOR THE DISTRICT OF UTAHCENTRAL DIVISION

CALLISTER NEBEKER &McCULLOUGH,
a Utah Professional Corporation,

Plaintiff,
V.
UNITED STATES OF AMERICA

Defendant.

UNITED STATES OF AMRRICA,
Counterclaimant,

V.

CALLISTER NEBEKER & McCULLOUGH

CounterclaimDefendant.

MEMORANDUM DECISION
Case No. 2:14v-009191C-DBP
District Judge Tena Campbell

Magistrate Judge Dustin B. Pead

INTRODUCTION

This matterwas referred to the Court under 28 U.S.C. 8 636(b)(1)(A). (Dkt. 40.) Callister

Nebeker & McCullough (“Plaintiff”) brought this suit against the Unitededtaf America

(“Defendant”) to challenge certain penalties levied by the Internal RevenueeSaiRE").

Presently before theourt isDefendant’s mtion seeking relief fronthe District of Utah’s

StandardProtectiveOrder(“Standard Protective Order’(ECF Na 37.) The motion is now fully

briefed. Geeid.; ECF Nos. 42, 44.) The court finds that oral arguneenodt warranted heré&ee

D.U. Civ. R. 74(f).
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BACKGROUND

The partiedirst discussed thBistrict of Utah’sStandard BtectiveOrderin October 2015.
(See ECF No. 42at5-6.) Counsel for Defendant indicated that the Standertective Order
createdadministrativgproblemsandappeared to prohibit referrals of potential violations
uncovered during discovetyg other government agenciekl.{ ECF No. 37 at 3.0n October
22, 2015, Defendant sent a proposedsexiversion of theStandardProtective Order to counsel
for Plaintiff. (ECF No. 42 at §.Six days later, counsel for Plaintiff responded that they were
“still reviewing those changé€q(1d. at 7.)Plaintiff's counsel neveprovided any further response
to the proposed changes. Instead, in late 2015 Plamétfeits initial disclosures and iearly
2016 produced documents in response to discovery requdsts.7() Plaintiff marked much of
its document production as “Confidentiabubject to Protective i@er.” (Id.) Defendant did not
believe the Standard Protective Order should apply to the produttiemarties conferred twice
in February tattempt taresolve the @dpute over confidentiality, but thieattemptswvere
unsuccessfulld. at 3-10.)Defendant then filed the instant motion.

ANALYSIS

Defendant is entitled to rdief from the Standard Protective Order.

a. The Standard Protective Order appliesin thisand all casesfiled in the
District of Utah

Defendant suggests that Plaintiff has not demonstrated good cause for enteSitagtiaed
Protective Order(ECF No. 37 at 9.) Defendant also suggests “no protective order has actually
been entered on the docket of this case . Id.’a 14.)These statements appear to
misapprehen®istrict of Utah Civil Rule 2& (“Rule 26-2"). The District of Utahconcluded
that good cause exssin all cases to justifgntry ofthe StandardProtective OrderSee D.U. Civ.

R. 26-2.The rulefurther sates that th&andardProtective Order is “effective by virtu this
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rule and need not be entered in the docket of the specific ¢tds€lius, Defendant’s suggestion
that Plaintiff must demonstrate good cause to justiiSfamdard’rotective Ordeseeks to
impose a burden on Plaintiff that does not exist. Likewise, Defendant’s suggestibshioatd
not have to modify the Standard Protective Order comes dangerously close tarsgdioaisthe
United States may ignore Rule 26-2. (ECF No. 44 at 4-5.) This is not true. That rule governs
regardless fothe identity of the litigantsThe Standard Protective Order is in effiecthis case

Nonetheless, the rutmntains a safety valvéAny party or person who believes that
substantive rights are being impaattoy application of the rule may immediately seek relief.”
D.U. Civ. R. 262(a)(2). Here, Defendant claims that its righuts impacted because the
governmenmayordinarily share information with various law enforcement agenttiedRS,
andwithin the Department of JusticECF No. 37 at 12.) Likewise, Defendant points out that
counsel is statutorily required to make a written report of revenue law violafiongiting 26
U.S.C. § 7214(a)(8).) The Standard Protective Order prohibits these otheswisssible
disclosuresThus, Defendant is prohibited by the Standard Protective Order from complying
with statutory obligationsand Department of Justice procedure. Plaintiff does not appear to
assert that th8tandardProtective Order does not impdaxfendant’s substantive rights. Thus,
Defendant is entitled to relief from the Standard Protective Order.

b. Defendant immediately sought relief

Plaintiff doesclaim, howeverthat Defendant fé&d to “immediately seek relieby not
seeking modification of the Standard Protective Order “before discovery bég&t"No 42.
At 11.) Plaintiff is not correct First, this appears to suggest the Standard Protective Order should
have been challenged before it impacted this. gass®efendant points out, discovery was not

conducted prior to October 20b&causélaintiff’s motion for judgement on the pleadings was
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pending. §ee ECF No. 33.) The court encourages the parties to address these issues as soon as
possible, but there is neeedto address hypothetical chi#enge to a protective order before
discovery begins. Indeed, such challengpay be denied as noipe.

Next, in this case, Defendant immediately sought relief by conferring Veithtif in
October 2015, prior to productioyt Plaintiffdid not fully participate in this proceskstead,
Plaintiff's counsel indicatedn October 28, 2015, “[a]s to the changes you have suggested to the
Standard Protective Order, we are still reviewing those changes.” (ECR ldb64/.) Plainiff
never provided any funerresponse. Defendant was required to pursue an informal resolution
before filinganymotion.See D.U. Civ. R. 371(a)(1).The meetandconfer obligation is not an
arbitrary procedural hurdl€ooperation ofitigants is essendil to efficient courbperation.
Thus, Defendant timely sought relief from the Standard Protective ®rder.

[. Form of relief

a. Thecourt will suspend application of Rule 26-2 to this case and order
return or destruction of disclosuresand discovery

The court will not modify thé&tardard Protective Order. As Defendant points oyiaudy
seeking protection has the burden of demonstrating good cause under Federal Rille of C
Procedure 26 (“Rule 26”). (ECF No. 37 atsfe Fed. R. Civ. P. 26(c)¥jet, parties seeking
modification of a protective order likewise bear a burden to demonstrate goodaraige f
amendmenfand sometimes carry an even heawiurden)See, e.g., Brigham Young Univ. v.
Pfizer, Inc., 281 F.R.D. 507, 510 (D. Utah 2012) (good ca&e)C. v. Merrill Scott &
Associates, Ltd., 600 F.3d 1262, 1272-73 (10th Cir. 2010) (unusual or extraordinary

circumstances)rhus, entertaining Defendant’s motion to modify the scheduling order would

! This is not to say that Defendant performed perfectly here. This dispute could have bee
more quickly resolved if Defendant had pursued efforts to amend the StandartverQ@eder
more diligently with counsel and, if necessary, the court.
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upset the burdens set forth in Rule 26. This bustefting hasmaterialimplications inthis case
Compare Merrill, 600 F.3d 1262, 1273 (10th Cir. 2016)ggesting that a la@enforcement
interest is insufficient toetroactivelymodify a protective orderyyith U.S. SE.C. v. AA Capital
Partners, Inc., No. 06-51049, 2009 WL 3735880, at *3 (E.D. Mich. Nov. 3, 2@i8dling that
absent a showing of good cautdesmoving party was not entitled to a protective order that
prohibited the Securities and Exchange Commiss@n sharing civil discovery materials with
law enforcement)and United States v. Elsass, No. 10€V-336, 2011 WL 335957, at *5 (S.D.
Ohio Jan. 31, 201X} Indeed, as the United States points out, the issuance of a protective order
as requested by Defendants would be unprecedented, would restrict to an unwarraeétdeleg
ability of the Government to enforce the laws and would improperly shift to the i@oest the
burden in connection with the issuance of a protective ¢ydeule 26-2 was not intended to
shift the burderset by Rule 26In fact,if the court allowedRule 26-2 to operate in such a way,
would conflict with Rule 26This District's Local Rules must ultimately yield to the Federal
Rules of Civil Procedure. For these same reasons, the court finds that Defesdabultad the
presumption of good caestated in Rule 28 in the context of this case. Accordinglgther

than examine the proposed amendment in light of Rule 26-2, theficagrthe most orderly
solution is to suspend operation of the Standard Protective Order in this case ankeallow t
parties tditigate this case without thenique issues posed here by Rule 26-2.

It is possible thasome amendeprotectiveorder might be appropriate, but it is up to the
parties, by stipulation or motion, to identify the appropriates of that order. They must do
this under Federal Rule of Civil Procedure 26. The court will not use the partidsidoar the
present matter because the parties did not appear to be aware of theg belatens in putting

together the new order. This is understatelablight of Rule 26-2’s operation in this particular
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case The parties deserve an opportunity to discuss a possible stipulated order orstnyeces
brief the issues related to any proposed protective order with a cleartanderg of the legal
landscape. Here, that landscape wilt include Rule 26-2.

Thus, based on the impact to Defendant’s substantive rights, themibgrant Defendant
relief. Rather than modify the Standard Protective Order, however, the court will suspend
applicaion of District of Utah Civil Rule 2&2 in the present matter.

b. Prgudiceto Plaintiff

The court recognizes there will bgo forms of prejudice to Plaintiffrirst, Plaintiff relied on
the Standard Protective Orderdvarily, reliance on the court’s Standandtective Order is
reasonable. Yetush reliance is unreasonable where, as here, an opponent raises an objection to
the order and attempts to resolve the issue as required by District of UtaRu@&v87-1.
Likewise, given that Rule 2B-has a specifiprovision for providing relief where substantive
rights are affected; a party is not entitled to assume that the Standard PrQedtives etched
in stone, never to be modified. The Standard Protective Order may be modified in @rezesast
where, as here, it affects a pastsubstantive rights. Nonethelessatoelioratethe reliance
prejudice to Plaintiff, the court accepts Defendant’s offer to return Plaintifbdymtion made
under the Standard Protective Ord&ee(ECF No. 37 at 14.) Defendant stdikewise destroy
all copies it has made of this production. The court will further extend this requirtamettial
disclosures. The court notes that certain categories of documents may haved¢esadion the
assumption that the Standard Protective Order applied to those documents. Thus|lthlsse wi
need to be returned and all copies destroyed.

Second, Plaintiff will be prejudiced because discovery costs will increasd ba what will

likely be repetitve production. Plaintiff may avoid such duplication in the future by fully
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participating in the meetndconfer process, or seeking court intervention, prior to production.
Here, Plaintiffdoes not suggest thigg counsel followed up with th@ctober28 email regarding
modification. Instead, Plaintiff proceeded with discovery, knowing that the padt on
ongoing dispute regarding the Standard Protective Order. Thus, thischBtaintiff isself
inflicted, at least in part

ORDER

Based on the foregoing, the CoGRANTSIN PART AND DENIESIN PART
Defendans “Motion for Relief from Standard Protective Order and Entry of Modified
Protective Order.”"ECF No0.37.)

The court SUSPENDS8pplicationof District of Utah Civil Rule 2& in the present matter
only;

The court FURTHER ORDERS Defendantéburn alldisclosures and discovery provided
pursuant to the Standard Protective Order antbstroy all copies it has made of any such
materials.The parties must serve revisedial disclosures no later than Ap#2, 2016.

Likewise, Plaintiff must prepare itamendedesponse to Defendant’s discovery requests no later
than April 22, 2016.
IT IS SO ORDERED.

Dated thisl8" day ofMarch 2015. By the Court;

DuslirB. PAad
UnitedStafes Magjgtrate Judge
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