
IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF UTAH 

 
BRET GOLDEN MACARTHUR, 
 

Plaintiff,  
 
v.  
 
KENNON TUBBS et al., 
 

Defendants. 

MEMORANDUM DECISION & ORDER 
GRANTING MOTION TO REOPEN 
CASE, ALLOWING AMENDED 
COMPLAINT, DISMISSING CERTAIN 
DEFENDANTS & ORDERING 
SERVICE ON REMAINING 
DEFENDANTS 

 
Case No. 2:15-CV-117-DB 
 
District Judge Dee Benson 

 
On September 20, 2017, this Court dismissed Plaintiff’s action for failure to prosecute; 

Plaintiff had not cured his deficient complaint as ordered by the Court on July 11, 2017. 

Attaching an amended complaint to cure his prior deficiencies, Plaintiff now moves to reopen the 

case and for leave to file an amended complaint. Good cause appearing, the Court grants 

Plaintiff’s motion. 

The Court now screens the Amended Complaint, under the standard that any claims in a 

complaint filed in forma pauperis must be dismissed if they are frivolous, malicious or fail to 

state a claim upon which relief may be granted. 28 U.S.C.S. §§ 1915-1915A (2018). 

DISMISSAL ORDER 

1. Grounds for Sua Sponte Dismissal 

 In evaluating the propriety of dismissing claims for failure to state a claim upon which 

relief may be granted, this Court takes all well-pleaded factual assertions as true and regards 

them in a light most advantageous to the plaintiff. Ridge at Red Hawk L.L.C. v. Schneider, 493 

F.3d 1174, 1177 (10th Cir. 2007). Dismissal is appropriate when, viewing those facts as true, the 
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plaintiff has not posed a "plausible" right to relief. See Bell Atlantic Corp. v. Twombly, 550 U.S. 

544, 570 (2007); Robbins v. Oklahoma, 519 F.3d 1242, 1247-48 (10th Cir. 2008). "The burden is 

on the plaintiff to frame a 'complaint with enough factual matter (taken as true) to suggest' that 

he or she is entitled to relief." Robbins, 519 F.3d at 1247 (quoting Twombly, 550 U.S. at 556).  

When a civil-rights complaint contains "bare assertions," involving "nothing more than a 

'formulaic recitation of the elements' of a constitutional . . . claim," the Court considers those 

assertions "conclusory and not entitled to" an assumption of truth. Ashcroft v. Iqbal, 129 S. Ct. 

1937, 1951 (2009) (quoting Twombly, 550 U.S. at 554-55). In other words, "the mere 

metaphysical possibility that some plaintiff could prove some set of facts in support of the 

pleaded claims is insufficient; the complaint must give the court reason to believe this plaintiff 

has a reasonable likelihood of mustering factual support for these claims." Red Hawk, 493 F.3d 

at 1177 (italics in original). 

 This Court must construe pro se "'pleadings liberally,' applying a less stringent standard 

than is applicable to pleadings filed by lawyers. Th[e] court, however, will not supply additional 

factual allegations to round out a plaintiff's complaint or construct a legal theory on a plaintiff's 

behalf." Whitney v. New Mexico, 113 F.3d 1170, 1173-74 (10th Cir. 1997) (citations omitted).  In 

the Tenth Circuit, this means that if this Court can reasonably read the pleadings "to state a valid 

claim on which the plaintiff could prevail, it should do so despite the plaintiff's failure to cite 

proper legal authority, his confusion of various legal theories, his poor syntax and sentence 

construction, or his unfamiliarity with pleading requirements." Hall v. Bellmon, 935 F.2d 1106, 

1110 (10th Cir. 1991). Still, it is not "the proper function of the district court to assume the role 
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of advocate for the pro se litigant."  Id.; see also Peterson v. Shanks, 149 F.3d 1140, 1143 (10th 

Cir. 1998) (citing Dunn v. White, 880 F.2d 1188, 1197 (10th Cir. 1989) (per curiam)).  

2. Inadequate Description of Defendants John Does II-V 

 Plaintiff cursorily describes John Does II-V as individuals he complained to about his 

illness symptoms. He does not provide physical descriptions or titles or any other information 

that might allow the Court or Utah Department of Corrections to identify them by name. In the 

more than three years since he filed his initial complaint, Plaintiff has not been able to give more 

details about these defendants. Over that time, the Court gave individually tailored advice to 

Plaintiff about how to assert valid claims. (See Docket No. 12.) Moreover, the Court has visited 

Plaintiff’s motions to reopen the case, each time with a chance to correct the deficiencies in his 

descriptions of John Does II-V. (Docket Nos. 24 & 25.) 

 The lack of specific identifying information for John Does II-V is not enough to allow 

Plaintiff to move forward with any claims against them. John Does II-V are therefore dismissed. 

3. Lack of Affirmative Link to Defendants Sydney Roberts & Billie Casper 

 The complaint must clearly state what each individual defendant did to violate Plaintiff's 

civil rights. See Bennett v. Passic, 545 F.2d 1260, 1262-63 (10th Cir. 1976) (stating personal 

participation of each defendant is essential allegation). "To state a claim, a complaint must 'make 

clear exactly who is alleged to have done what to whom.'" Stone v. Albert, No. 08-2222, slip op. 

at 4 (10th Cir. July 20, 2009) (unpublished) (emphasis in original) (quoting Robbins v. 

Oklahoma, 519 F.3d 1242, 1250 (10th Cir. 2008)). Plaintiff may not name an individual as a 

defendant based solely on supervisory status. See Mitchell v. Maynard, 80 F.3d 1433, 1441 (10th 

Cir. 1996) (stating supervisory status alone is insufficient to support liability under § 1983). Nor 
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does "denial of a grievance, by itself without any connection to the violation of constitutional 

rights alleged by plaintiff . . . establish personal participation under § 1983." Gallagher v. 

Shelton, No. 09-3113, 2009 U.S. App. LEXIS 25787, at *11 (10th Cir. Nov. 24, 2009). 

Considering these guidelines, the Court concludes that Plaintiff has done nothing to 

affirmatively link Defendants Sydney Roberts and Billie Casper to his claims, but has instead 

identified them merely as bystanders or supervisors or deniers of grievances--and has not tied 

any material facts to them. Plaintiff's claims against these defendants therefore may not survive 

screening. And these defendants are dismissed. 

ORDER FOR SERVICE OF PROCESS ON REMAINING DEFENDANTS 

 The Court concludes that official service of process is warranted on the remaining 

defendants. The United States Marshals Service (USMS) is directed to serve a properly issued 

summons and a copy of Plaintiff's Amended Complaint, (Doc. No. # 25-1), along with this 

Order, upon the remaining State of Utah defendants: 

Kennon Tubbs 
Logan Clark 
Raymond Merrill  
Aaron Douglas 
Jeremy Wendler 
Wayne Freestone 
David Angerhofer 
Officer Hughes 
Lieutenant Green 
Sergeant Gurney 
Sergeant Drake 
Officer Laursen 
Lieutenant DeMill 
John Doe I (emergency medical technician working pill line on September 2, 2011) 
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Once served, Defendants shall respond to the summons in one of the following ways: 

(A) If Defendants wish to assert the affirmative defense of Plaintiff's failure to exhaust 

administrative remedies in a grievance process, Defendants must, 

  (i) within 20 days of service, file an answer; 

(ii) within 90 days of filing an answer, prepare and file a Martinez report limited 

to the exhaustion issue1; and, 

(iii) within 120 days of filing an answer, file a separate summary judgment 

motion, with a supporting memorandum. 

(B) If Defendants choose to challenge the bare allegations of the Complaint, Defendants 

shall, within 20 days of service, 

(i) file an answer; or 

(ii) file a motion to dismiss based on Federal Rule of Civil Procedure 12(b)(6).  

(C) If Defendants choose not to rely on the defense of failure to exhaust and wish to 

pierce the allegations of the Complaint, Defendants must,  

  (i) within 20 days of service, file an answer; 

                                                 
1  See Martinez v. Aaron, 570 F.2d 317 (10th Cir. 1978) (approving district court's practice of ordering prison 
administration to prepare report to be included in pleadings in cases when prisoner has filed suit alleging 
constitutional violation against institution officials). 
 In Gee v. Estes, 829 F.2d 1005 (10th Cir. 1987), the Tenth Circuit explained the nature and function of a 
Martinez report, saying:   

Under the Martinez procedure, the district judge or a United States magistrate 
[judge] to whom the matter has been referred will direct prison officials to 
respond in writing to the various allegations, supporting their response by 
affidavits and copies of internal disciplinary rules and reports.  The purpose of 
the Martinez report is to ascertain whether there is a factual as well as a legal 
basis for the prisoner’s claims.  This, of course, will allow the court to dig 
beneath the conclusional allegations.  These reports have proved useful to 
determine whether the case is so devoid of merit as to warrant dismissal without 
trial. 

Id. at 1007.  
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(ii) within 90 days of filing an answer, prepare and file a Martinez report 

addressing the substance of the complaint; and, 

(iii) within 120 days of filing an answer, file a separate summary judgment 

motion, with a supporting memorandum.  

(D) If Defendants wish to seek relief otherwise contemplated under the procedural rules, 

Defendants must file an appropriate motion within 90 days of filing his answer. 

  Plaintiff is notified that if Defendants move for summary judgment Plaintiff may not rest 

upon the mere allegations in the complaint. Instead, as required by Federal Rule of Civil 

Procedure 56(e), to survive a motion for summary judgment Plaintiff must allege specific facts, 

admissible in evidence, showing that there is a genuine issue remaining for trial. 

ORDER 

 Accordingly, IT IS HEREBY ORDERED that: 

(1) Plaintiff’s motion to reopen this case and file an amended complaint is GRANTED. (Doc. 

No. 25.) 

(2) Upon the Court’s screening of the Amended Complaint, Defendants John Does II-V, 

Roberts, and Casper are DISMISSED. 

(3) The USMS shall serve a completed summons, a copy of the Amended Complaint, (Doc. No. 

25-1), and a copy of this Order upon the above-listed remaining defendants. 

(4) Within twenty days of service, Defendants must file an answer or motion to dismiss, as 

outlined above. 
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(5) If filing (on exhaustion or any other basis) a Martinez report, Defendants must do so within 

90 days of filing his answer(s). Under this option, Defendants must then file a summary-

judgment motion within 120 days of filing their answer. 

(6) If served with a Martinez report, Plaintiff may file a response within 30 days of the report’s 

filing date. 

(7) If served with a summary-judgment motion or motion to dismiss, Plaintiff must submit a 

response within 30 days of the motion’s filing date. For Plaintiff’s information and 

convenience, the Court has attached the procedural rules governing summary-judgment 

practice. 

(8) Summary-judgment motion deadline is 120 days from filing of answer. 

(9) If requesting relief otherwise contemplated under the procedural rules, Defendants must do 

so within 90 days of filing their answer. 

(10) MOTIONS FOR EXTENSION WILL BE DISFAVORED IN THIS CASE. 

  DATED this 29th day of May, 2018. 

BY THE COURT: 
 
 
  
JUDGE DEE BENSON 
United States District Court 
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Fed Rule of Civil Procedure 56 

Current through changes received December 12, 2017. 
 
 

Rule 56. Summary Judgment 
 (a) Motion for Summary Judgment or Partial Summary Judgment. A party may move for summary judgment, 

identifying each claim or defense - or the part of each claim or defense—on which summary judgment is sought. The 
court shall grant summary judgment if the movant shows that there is no genuine dispute as to any material fact and the 
movant is entitled to judgment as a matter of law. The court should state on the record the reasons for granting or 
denying the motion.  (b) Time to File a Motion. Unless a different time is set by local rule or the court orders otherwise, a party may file a 
motion for summary judgment at any time until 30 days after the close of all discovery.  (c) Procedures.  
o (1) Supporting Factual Positions. A party asserting that a fact cannot be or is genuinely disputed must support 

the assertion by:  (A) citing to particular parts of materials in the record, including depositions, documents, electronically 
stored information, affidavits or declarations, stipulations (including those made for purposes of the 
motion only), admissions, interrogatory answers, or other materials; or  (B) showing that the materials cited do not establish the absence or presence of a genuine dispute, or that 
an adverse party cannot produce admissible evidence to support the fact. 

o (2) Objection That a Fact Is Not Supported by Admissible Evidence. A party may object that the material cited to 
support or dispute a fact cannot be presented in a form that would be admissible in evidence. 

o (3) Materials Not Cited. The court need consider only the cited materials, but it may consider other materials in 
the record. 

o (4) Affidavits or Declarations. An affidavit or declaration used to support or oppose a motion must be made on 
personal knowledge, set out facts that would be admissible in evidence, and show that the affiant or declarant is 
competent to testify on the matters stated.  (d) When Facts Are Unavailable to the Nonmovant. If a nonmovant shows by affidavit or declaration that, for 

specified reasons, it cannot present facts essential to justify its opposition, the court may: 
o (1) defer considering the motion or deny it; 
o (2) allow time to obtain affidavits or declarations or to take discovery; or 
o (3) issue any other appropriate order.  (e) Failing to Properly Support or Address a Fact. If a party fails to properly support an assertion of fact or fails to 

properly address another party’s assertion of fact as required by Rule 56(c), the court may: 
o (1) give an opportunity to properly support or address the fact; 
o (2) consider the fact undisputed for purposes of the motion; 
o (3) grant summary judgment if the motion and supporting materials—including the facts considered 

undisputed—show that the movant is entitled to it; or 
o (4) issue any other appropriate order.  (f) Judgment Independent of the Motion. After giving notice and a reasonable time to respond, the court may: 
o (1) grant summary judgment for a nonmovant; 
o (2) grant the motion on grounds not raised by a party; or 
o (3) consider summary judgment on its own after identifying for the parties material facts that may not be 

genuinely in dispute.  (g) Failing to Grant All the Requested Relief. If the court does not grant all the relief requested by the motion, it may 
enter an order stating any material fact—including an item of damages or other relief—that is not genuinely in dispute 
and treating the fact as established in the case.  (h) Affidavit or Declaration Submitted in Bad Faith. If satisfied that an affidavit or declaration under this rule is 
submitted in bad faith or solely for delay, the court—after notice and a reasonable time to respond—may order the 
submitting party to pay the other party the reasonable expenses, including attorney’s fees, it incurred as a result. An 
offending party or attorney may also be held in contempt or subjected to other appropriate sanctions.   
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DISTRICT OF UTAH LOCAL CIVIL RULE 56-1 

SUMMARY JUDGMENT: MOTIONS AND SUPPORTING MEMORANDA 

(a) Summary Judgment Motions and Memoranda. 

A motion for summary judgment and the supporting memorandum must clearly identify itself 
in the case caption and introduction. 

(b) Motion; Requirements and Supporting Evidence. 

A motion for summary judgment must include the following sections and be supported by an 
Appendix of Evidence as follows: 

(1) Introduction and Relief Sought:A concise statement of each claim or defense for which 
summary judgment is sought, along with a clear statement of the relief requested. The 
parties should endeavor to address all summary judgment issues in a single motion. If a 
party files more than one motion, the court may strike the motion and that require the 
motions be consolidated into a single motion. 

(2) Background (Optional):Parties may opt to include this section to provide background and 
context for the case, dispute, and motion. If included, this section should be placed between 
the Relief Sought section and the Statement of Undisputed Material Facts section. Factual 
summaries in the background section need not be limited to undisputed facts and need not 
cite to evidentiary support. 

(3) Statement of Undisputed Material Facts: A concise statement of the undisputed material 
facts that entitle the moving party to judgment as a matter of law. Only those facts 
necessary to decide the motion should be included in this section. The moving party must 
cite with particularity the evidence in the Appendix of Evidence that supports each factual 
assertion. 

(4) Argument: An explanation for each claim or defense, of why, under the applicable legal 
principles, the moving party is entitled to judgment as a matter of law. The arguments 
should include a statement of each claim or defense on which the party is seeking summary 
judgment and supporting authorities. Any factual citations must cite to the Appendix of 
Evidence, not the Statement of Undisputed Material Facts. 

(5) Appendix of Evidence: All evidence offered in support of the motion must be submitted 
in an attached appendix. The appendix should be proceded by a captioned cover-page 
index that lists each exhibit by number, includes a description or title, and if the exhibit is a 
document, identifies the source of the document. The appendix should include complete 
copies of all exhibits, including complete copies of depositions, to the extent possible. In 
cases where lengthy depositions are relied upon, the moving party need not submit the 
entire deposition. However, the moving party must submit at least four (4) pages before and 
four (4) pages after the cited depostition transcript pages(s), for a total of at least nine (9).  
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(c) Opposition Memorandum Requirements and Supporting Evidence. 

A memorandum in opposition to a motion for summary judgment must include the following 
sections and, if applicable, be supported by an Appendix of Evidence as follows: 

(1) Introduction: A concise summary explaining why summary judgment should be denied. 

(2) Background (Optional): Parties may opt to include this section to provide background 
and context for the case, dispute, and motion. If included, this section should be placed 
between the Introduction section and the Response to Statement of Undisputed Material 
Facts section. Factual summaries in the background 
section need not be limited to undisputed facts and need not cite to evidentiary support. 

(3) Response to Statement of Undisputed Material Facts: A restatement of each fact the 
opposing party contends is genuinely disputed or immaterial, a concise statement 
explaining why the fact is disputed or immaterial, and a citation with particularity to the 
evidence upon which the non-moving party relies to refute that fact 8. Any factual citations 
must reference the appropriate party's Appendix of Evidence, rather than either party's 
factual statements or responses. The nonmoving party should not restate all of the moving 
party's statement of facts and should only respond to those facts for which there is a 
genuine dispute of material fact. 

(4) Statement of Additional Material Facts (if applicable): If additional material facts are 
relevant to show that there is a genuine dispute of material fact, state each such fact and 
cite with particularity the evidence that supports the factual assertion from the appropriate 
party's Appendix of Evidence. 

(5) Argument: An explanation for each claim or defense of why, under the applicable legal 
principles, summary judgment should be denied. Any factual citations must cite to the 
appropriate party's Appendix of Evidence, rather than either party's factual statements or 
responses. 

(6) Appendix of Evidence: All evidence offered in opposition to the motion must be 
submitted in an appendix, utilizing the same procedure set out in DUCivR 56-1(b)(5). 
Counsel must make every effort not to duplicate evidence submitted by the other party. The 
appendix should be preceded by a cover page index that lists each exhibit by number, 
includes a description or title and, if the exhibit is a document, identifies the source of the 
document. 

(d) Reply. 

The moving party may file a reply memorandum. In the reply, a moving party may cite only 
additional evidence not previously cited in the opening memorandum to rebut a claim that a 
material fact is in dispute. Otherwise, no additional evidence may be cited in the reply 
memorandum, and if cited, the court will disregard it. 
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(e) Citations of Supplemental Authority. 

When pertinent and significant authorities come to the attention of a party after the party's 
memorandum in support of or in opposition to a summary judgment motion has been filed, 
or after oral argument but before decision, a party may promptly file a notice with the court 
and serve a copy on all counsel, setting forth the citations. There must be a reference either 
to the page of the memorandum or to a point argued orally to which the citations pertain, but 
the notice must state, without argument, the reasons for the supplemental citations. Any 
response must be made, filed promptly, and be similarly limited. 

(f) Failure to Respond. 

Failure to respond timely to a motion for summary judgment may result in the court's 
granting the motion without further notice, provided the moving party has established that it 
is entitled to judgment as a matter of law. 

(g) Length of Memoranda and Filing Times. 

(1) A motion for summary judgment and a memorandum in opposition must not exceed 
10,000 words, or in the alternative, forty (40) pages. A reply brief cannot exceed 5,000 
words, or in the alternative, twenty (20) pages. If the document exceeds the page limit, then 
the party must certify compliance with the word-count limit. This limitation includes the 
following items: introduction, relief sought, background, statement of undisputed material 
facts, response to statement of undisputed material facts, statement of additional material 
facts, argument, and conclusion. This limitation excludes the following items: face sheet, 
table of contents, table of authorities, signature block, certificate of service, and appendix. 
Motions to file an overlength brief are discouraged and will be granted only upon a showing 
of good cause and exceptional circumstances, as set forth in DUCivR 7-1(e). Â 

(2) Filing times and length of memoranda are governed by DUCivR 7-1.  

 

 

 


