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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

UNITED STATES OF AMERICAex rel.
KATIE BROOKS and NANNETTE WRIDE, | MEMORANDUM DECISION AND
ORDER GRANTING IN PART AND

Plaintiffs, DENYING IN PART MOTIONS TO
V. DISMISS

STEVENSHENAGER COLLEGE, INC.et | Case No. 2:1%v-119JJNREJF
al.,
District Judge Jill N. Parrish
Defendants

INTRODUCTION

This is a qui tam action. Relators Katie Brooks and Nannette Wride alleg&kteatdants
StevensHenager College, Inc.; California College San Diego, Inc.; CollegeAmBraver, Inc.;
CollegeAmerica Arizona, Inc.; the Center for Excellence in Higher Educé@EHE); and Carl
Barney (collectively, the Colleges) submitted false claims for federaldiabaid.

The Government filed a complaint in intervention. It intervened on some but not all of the
relators’ claims against two defendants: Stevdasager and its apparent successor in interest,
CEHE. Shortly thereafter, the relators filed their second amended complaintcorhphint
asserted new claims and named additional defendants. The Government electedt¢oveoe
as to the new claims but “respectfully refer[red]” the court to 31 U.S37.38(b)(1), which
supposedly “allows [a] relator to maintain the non-intervened portion of the attibe hame of
the United States.”

Since then, th&overnment'sclaims against the Collegesveahad two masters. The

United States has pursued some clalimectly through its Complaint in Inteewntion. The relators
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on behalf of theUnited Stateshave assertedther claims against the Colleges in a separate
Complaint, whichthe relatorshave publicly amenéd by naming additional defendantand
asseling additional claims for reliefThe operative pleadings in this caserentlycorsist of an
Amended Complaint in Intervention filed by the Government and a Fourth Amended Gamplai
filed by the relators.

The Colleges filed a motion to dismiss the Government’s Amended Complaint, [Docket
439], and a separate motion to dismiss the relators’ Fourth Amended Complaint, [Docket 438].
The Colleges have also moved this court to take judicial notice of certain documetdation to
the motions to dismiss. [Docket 440]. The court subsequentlyl diskegoarties to brief whether
the False Claims Act permitted the relators to independently pursue claimg #yai@slleges
after the Government elected to intervene in the lawsuit. Upon consideration oéfimg lmf the
parties, the court rules as fols: he court GRANTS the motion for judiciabtice, GRANTS IN
PART andDENIES IN PART the motion to dismiss the Government's Amended Complaint, and
GRANTS IN PART and DENIES IN PAR1he motion to dismiss the relators’ Fourth Amended
Complaint.Finally, the court concludes that the relators maymaihtain theilseparate complaint
in this actiorbecaus¢he Government has elected to intervene. The court, therefore, STRIKES the
relators’postintervention complaints

BACKGROUND

The relators filed their complaint in early 2013. They named as defen&tenens
Henager, California College, CollegeAmerica Denver, and CollegeAmekitzona. The
complaint alleged that these schools were liable under the False Claims Act becaunsadine
false statements concerning compliance with the Incentive CommenBain (ICB). Moreover,
the complaint alleged an alternatifaetual basidor liability as to Stevensienager:the school

made false statements to its accreditor regarding facutyfigations.



Toward the end of 2013, thelators amended their complgiaddingCEHE and Carl
Barney as defendants. The amended com@adited three factual badesliability as to Stevens
Henager. Specifically, Steveitenager allegedly made falsatements concerningitendance
taking requirements, acadenpoagress rguirements, and recordkeeping requirements.

In May 2014, the Government intervened in the action. The Government filed a complaint
in intervention that named two defendants: Stexrémisager and CEHE. The Government stated
that it was intervening osome btinot all of therelatos’ claims. Specifically, the Government
alleged one factual basis for its claims against SteMemager and CEHE: SteveHgnager
made false statements cemaing the ICB. The Government chose not to intervene as to any of
the clams against California College, CollegeAmerica Denver, CollegeAmerizarg, and Mr.
Barney.

Shortly after the Government intervened, the relators filed their second amended
complant. Purporting to comply with 31 U.S.C.3330(b)(2), the relators filed portions of the
second amended complaint under seal because it “alleged violations of the [Rafse Att]
never before set forth in any prior complaint.” The relators includedatibns that the Colleges
made false statements concerning theated 9/10 Rule—another factual basis for imposing
liability on the Colleges. The relatoatsoexpanded the factual bases for liability as to California
College, CollegeAmerica Denver, and CollegeAmerica Arizona.

The Government declined to intervene as to twe daims alleged in the second amended
complaint. But the Government “respectfully referred the Court to 31 U.ST3&b)(1),” which
supposedly “allows [a] relator to maintain the non-intervened portion of the attibe hame of
the United States....” Section3730(b)(1) actually provides:

A person may bring a civil action for a violation of section 3729 for the person and
for the United States Government. The action dimalbrought in the name of the



Government. The action may be dismissed ahlthe court and the Attorney
General give written consent to the dismissal and their reasons for consenting.

The relators subsequently moved for leave to file a third amended complaintafue st
purpose of the third amended complaint was to “naemgvstreamline the scope of the allegations
and eliminate two theories of falsity from the [second amended complaint]: {ileg€s’]
violations of the attendandeking and acadeigrprogress requirements.” The relators explained
that they “never intendetb pursue these theories” but included them “at the Government’s
request.” But because the Government declined to intervene as to these theorigsatdise r
“wish[ed] to eliminaé them and focus on the . . . more substantial theories.”

Some six monthfater, following a change of venue to this court, the court granted the
relators leave to file a third amended complaint. At the hearing on the motion to amegualties
agreed that the relators could file a complaint that differed from the one attagdhednotion to
amend. But despite representing that they would elimifzatieial basesor liability related to
violations of attendanemking and acadengrogress requirementsghe Third Amended
Complaint actually expanded thostactual basesfor liability to California College,
CollegeAmerica DenveandCollegeAmerica Arizona. ThEhird Amended G@mplaint also added
Weworski & Associates, an accounting firag a defendant. Ehrelators did not file th&hird
Amended ©mplaint under seal, so the Government had no opportunity to intervene while the
complaint remained under seal.

The court eventually dismissed the relatdrkird Amended ©mplaint and granted the
relatos and tle Government leave to amend. The court granted both parties leave to amend so that
they could allege facts to support a theory of liability that appeared vialdtof the Supreme

Court’s decision inJniversal Health Services, Inc. v. United StatesetxEscobar 136 S. Ct.



1989 (2016). The Government filed amAndedComplaint in intervention, and thelatos filed
their Fourth AmendedComplaint.

TheFourth AnendedComplaint, like the relators’ previous complaints, exyethé scope
of their claims. The relators allege th@EHE fraudulently induced the Department of Edtion
to execute a Program Participation Agreem@mRA) in January 2013a period that was not
covered by any prior pleadings. And the relators allege that Stelearger violated the ICB by
paying bonuses to onlinadmissions @nsultants and enroliment advisors who worked for
Independence Universityan online school operated by Stewétenager.No prior pleading
mentioned Independence Universifyhe relators did not file thFourth Amended Gmplaint
under seal, so the Government had no opportunity to intervene while the complaint remained under
seal.

The Colleges moved to dismiss both the relators’ and the Government’s complaints,
claiming that neither states a claim uporichirelief can be granted. After reviewing the briefing,
however the court becameoncerned with the way the case had been litigated. Specifically, the
False Claims Act provides that if the Government intervenes in the action, the Gemtrnm
conducts the action and has the primary responsibility for prosecuting the action. Nothieg
False Claims Act suggests that a relator could maintain théntemened portion of an action,
conducting, in essence, his or her separate action. And in light of bavadk had proceeded, the
court expressd concerras to whether the False ClaimstAviolates the “take Care” clause of
Article 1l. Accordingly, the court asked the parties to submit supplemben&s on these issues,
which they did.

ANALYSIS

The courtfirst addresses the Colleges’ motion to dismiss the Governmémténded

Complaintand the related motion to take judicial noti¢&e court then turns to the Colleges’



motion to dismiss the relators’ Forth Amended Compl&mtally, the court addressthe issue
of whether the relators may maintain a separate action after the Goveomhosa to intervene.
l. MOTION TO DISMISS THE GOVERNMENT'S AMENDED COMPLAINT

A. The Government's Amended Complaint in Intervention

StevensHenager must comply with the ICB, which provides that schools will not provide
“any commission, bonus, or other incentive payment based directly or indirectly onssuacces
securing enroliments or financial aid to any persons or entities engagedstudeast recruiting
or admission activities or in making decisions regarding the award of stutkemtiéil assistance.”
(Government Am. Compl. 1 27 (quoting 20 U.S.C1894(a)(20)).)

In 2002, the regulations that accompany the ICB were amended to add certain “saf
harbor[s]” (Id. 11 30-31.) One of the safdarbors—Safe Harbor E-allows schools to pay
“[clompensation that is based upon students successfully completing their @usiprtigrams,
or one academic year of their education programs, whichever is shddef{’30(quoting 34
C.F.R. 8 668.14(b)(22)(iiE)).)

1) TheAdmissions Consultant Bonus Plan

StevengHenager tstributed manuals to idmissions consultant$d (Y 69.) Each manual
provides examples of how an admissions consuttantreceive bonuses by enrolling students.
(Id.) StevensHenager also sied various directives to its admissions consultants ifothe of
“Procedure Directives” and “Information Letters.ld( 170.) Mr. Barney, the former sole
shareholder and chairman of Stewéfenager, issued versions of “Procedure Directive 85R” in
2000, 2003, 2004, and 200M.(1 71.)

The 2007 Procedure Dirtiaze 85R details th&dmissions ConsultafBonus Plan.$eead.
172.) When a student completes 36 credits, the admissions consuitaenrolled that student

receives a “Completion Certificate.ld( 74.) Thevalueassigned ta Completion Certificate



depends on two factors: (1) the average number of sta&isefirollments) that thadmissions
consultantichieved during the last three modules, and (2) the admissions corstiltaetview
Conversion Rate.”ld. § 75.) Each module is about one month long and consists of about three or
four credit hours.I¢l. 1 90.)

The 2007 Procedure Directive 85R contains a chart for determining the value of
Completion CertificatesId. 175.) The first row in the column is “Packaged Startil’ {] 79.)
Packaged tarts refers to the average number of starts thatlamissions consultaathieved per
module during the last three moduleSe¢ id.f72.) The lowest value in the Packaged Starts
column is five. [d. 1 79.) The top row of the chart lists ascendirigiview Conversion Rates, or
“Intconversion%” for short.I¢l. 176.) The lowest value in thetbonversion% row i83 percent.

(Id. 77.) Notes to the chart explain that “Intconversion%” is calculated by “[lijoghlthe last
three modules’ starts and inteawsand dividing the total number of starts by the total number of
interviews” (Id. 76.) So if aradmissims consultaninterviewed ten students and five enrolled,

the “Intconversion%” would be 50 percerfieg id)
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According to the chart, before @umissions consultaatCompletion Certificates were
worth anything, the admissions consulthat to (1) “start,” or enroll, at least five students per
module, and (2) enroll at least one out of every three students interviewedadimassions
consultanfailed to meet either requirement, themissions consultastCompletion Certificates
were worthles®ecause he or sheould beineligible to receive a bonus.

Under the 2007 Procedure Directive 85R, an admissions conswh@anenrolled four
studentsall of whom completed their studies, received no bonus. But an admissions consultant
who achieved a 33 percedonversion Rate and enrolled five studentisree of whom completed
their studies—would receive a $1,500 bonus ($500 per Completion Certific#eil an

admissions consultamtho achieved a 40 percent Conversion Rate and enrolled ten stuti®ats



of whom @mpleted their studieswould receive an $8,000 bonus ($4,000 per Completion

Certificate).
Hypothetical Starts Completions Conversion Bonus
Admissions Rate
Consultant
A 4 4 33% $0
B 5 3 33% $1,500
C 10 2 40% $8,000

Ms. Brooks and Ms. Wride worked at Stevens-Henager between 2009 and 2011, and both
were aware of thAdmissions ConsultarBonus Plan.Ifl. 113-14.) Ms. Brooks and Ms. Wride
attenckd conferences in Las Vegas where they learned that Stdesager employed the
Admissions Consultafdonus Plan at all of its campusds. {[ 84.) Stevenddenager paid bonuses
based on the Admissions Consultant Bonus Plan until at least 2011180.)

2) The Program Participation Agreements

To participate in Title IV progras) Stevenddenager entered int®PAs with the
Department of Educationld| 125 (citing 20 U.S.C. 8094(a); 34 C.F.R. §68.14).) Each PPA
provides:

By entering into this [PPA], thinstitution agrees that:

(22) It will not provide, nor contraetith any entity that provides, any commission,
bonus, or other incentive payment based directly or indirectly on success in
securing enrollments or financial aid to any pessonertities engaged in any
student recruiting or admission activities or in nmgkidecisions regarding the
awarding of student financial assistance ..

(Id. 11 28 (citing 34 C.F.R. 8§ 668.14(b)(22)).)
Vicky Dewsnup, as the President of Stevelesager, exaded two PPAs on the school’s

behalf, one on April 19, 2007 and another on January 21, 2010Y(57-58.) In both PPAs,



StevengHenager promisetb comply withthe ICB. (d. 1114.) But Stevenklenager allegedly
knew that these promises were false beeail was paying and planned to continueimgy
admissions condtiant bonuses based on their success in securing enrollmielntAdcording to

the Government, Steveihtenager’s promises to comply with the ICB were material to the
Department of Educatios’decision to allow Stevert¢enager to receive Title IV funddd()

3) The G5 Certifications

A student applies for financial alty completinga free application.ld. §40.) A school
uses the information in the application to create a finaagigpackagdor the student.ld. 1 43.)

The student can accept all or part of thekage. Id. 144.) If the student accepts a Pell Grant, a
Direct Loan, or both, the student’s school creates an electronic originatord.réd. 45.) The
school then submits the record to the Department of Education using a computeribadedata
called the Common Origination and Disbursement Systeh). (

If the information supplied by the school is consistent with the Department ofties’sa
information, the Department of Education makes funds available for the school to draw down from
a computerizedystem known as G3d( 1 46.) Before drawing down funds, a school certifies that
“the funds are being expended within three business days of receipt for the purpose aiwth condit
of the agreement.’Iq. 1 47.)The parties refer to this as the G5 cerdifion.

StevengHenager submitted numerous claims for Title IV funds under its 2007 and 2010
PPAs. (d. 161.) These claims were made in the G5 system and were accompanied by the
representation that the funds would be “expended within three business dageipt for the
purpose and condition of the agreementd. (164.) According to the Government, the
“agreement” referenced ithe G5 certification is the school’'s PPAd() And, according to the
Government, “Steverldenager failed to disclose that it was violating the [ICB]” when it requested

funds in the G5 systemid( 65.) Because Stevetienager was “knowingly violating the [ICB],

10



[it] was not an eligible institution, thugndering the institution (and its students) ineligible for
Title IV funds? (1d.)

B. The Motion to Take Judicialdtice

StevensHenager and CEHE (collectively, Stevetisnager) ask the court to take judicial
notice of five Government documents: (1) the “Hansen Memo,” (2) the “Mitchelldfdid) the
Government Accountability OfficegGAO-10-370R, Higher Education: Information on Incentive
Compensation Violations Substantiated by the U.S. Department of Educatio@dsReport),
(4) the United States Govenent Accountability Office Report to the Congressional Committees:
StrongerFederal Oversight Needed to Enforce Ban on Incentive Payments to School Recruite
(Second GAO Report), and (5) an Office of Inspector General Audit Report (Qi@tRe

1) The Hansen Memo

The Hansen Memo is dated October 30, 2002. It was written by William D. Hansen, the
former Deputy Secretary of Education, and addressed to Terri Shaw, the formeD@niating
Officer for Federal Student Aid. It provides, in relevant part:

The purpose of the memorandum is to provide direction with regard to the
Departmeris response to violations afhelCB] . . . .

The [ICB] was designed to reduce the financial inventive for an institution to enroll
students by misrepresenting the quality ofitheitution, or the ability of students

to benefit from its educational ggeams. The Department has in the past measured
the damages resulting from a violation as the total amount of student aid provided
to each improperly recruited student. After furthealysis, | have concluded that

the preferable approach is to view a vima of the [ICB] as not resulting in
monetary loss to the Department. Improper recruiting does not render a recruited
student ineligible to receive student aid funds for atterelanche institution on
whose behalf the recruiting is conducted. Accordingly, the Department should treat
a violation of the law as a compliance matter for which remedial or punitive
sanctions should be considered.

In some instances, violations of the [ICB], either themselves or in combination wit
other program violations, may constitute a basis for limitation, suspension, or
termination action. However, much more commonly, the appropriate sanction to
consider will be the imposition of a fine.

11



(footnoteomitted).

2) The Mitchell Memo

The Mitchell Memo is dated June 2, 2016was written by Ted Mitchell, the former
Undersecretary to the Secretary of Education, and addressed to James Raifaia)eh Chief
Operating Office of Federal Student Aid. It prdes, in relevant part:

Until 2002, long after the enactment of the BIC the Department measured
damages resulting from a violation of the prohibition as the total amount of student
aid provided to improperly recruited students. In 2002, however, thetDerd’s
Deputy Secretary issued [the Hansen Memo] that changed tpartDent’s
approach for measuring damages in the context of establishing administrative
liabilities, to view a violation of [the ICB] as not resulting in monetary loss to the
Department.The [Hansen Memo] rested on the view that the Department
purportedlysuffers no loss when an institution receives Title IV funds by violating
the promises and representations it made as a condition of participation in the Title
IV programs.

To the contrary, the Department, in fact, incurs monetary loss upon a violation of
[the ICB], and the appropriate response is to recover that loss, as provided for in
the Department’s original policy. When acting as the Department’s fiduaary,
institution may recei® funds only in accord with the representations it makes in
order to become eligible for those funds. When an institution makes an incentive
payment based upon the number of students enrolled, the institution breaches those
representations. It thus violata condition of its Title IV program eligibility and is

not entitled to receive those Title IV funds. In this situation, an institutionbkelia

to the Department for the cost of the funds it received.

Put simply, the Mitchell Memo repealed the Hansesmd. But between October 30, 2002 and
June 2, 2015, the Department of Education’s position was that ICB violations do not result in
monetary loss and do not render students ineligible to receive Title IV funds.

3) The Remaining Reports

In addition tothe Hanen Memo and the Mitchell Memo, SteveAsnager asks the court
to take notice of three reports: (1) the First GAO Report, (2) the Second GgddtRand (3) the

OIG Report.

12



In the First GAO Report, the GAO analyzed the Department of Educatioogsapr

review and audireport data related to the ICB for January 1998 through December 2009. The

GAO found that during that period the Department of Education reported that 32 schools violated

the ICB. In addition to these 32 schools, the Department otdn @tered into settlement

agreements with 22 other schools.

In the Second GAO Report, the GAO provided “additional information” on the Department

of Education’s oversight of the ICB between January 1998 and December 2009. The relevant

findings are as follows:

Between 1998 and 2008, [the Department of Education] resolved most incentive

compensation cases by requiring corrective actions or reaching settlement

agreements, and did not limit, suspend, or terminate any school’s access to federal
student aid.

[The Department of Education] changed its enforcement policy in 2002, which
resulted in an increased burden on [the Department of Education] to prove a
violation and lessened associated financial penalties (fines and settlement
payments). As a result,hecamemore difficult for [the Department of Education]

to prove a school violated the [ICB] and schools ultimately paid smaller penalties

[Department of Education] officials shared with [the GAQ] internal guidahat

is used to determine fines anefteementpayments for incentive compensation
cases. Internal guidance for imposing fines and settlement paymerissksta

caps on total penalty amounts, although related regulations do not have such caps.
[Department of Education] officials have statkdt theagency has not always used

the guidance to determine fines and settlement payments.

[The Department of Education’s] varying approaches for determining &ind
settlement payments could lead to inconsistent treatment of schools without
adequatgustification for the differential treatment. For example, some schools
were fined for [ICB] violations, while others were not. In one case, [the Depar

of Education] withdrew an initiated school fine of over $2 million dollars, and case
documentation did notveal the reason for the fine withdrawal.

In the OIG Report, the OIG reiterated the findings from the First and SecondR@ép@ts,

made findings as to Department of Education’s enforcement of the ICB, and proposed

recommendations that would fhtate enforcement of the ICB.

13



4) Judicial Notice: Federal Rule of Evidence 201

A court may take judicial notice of a fact that is not subject to reasonablgelisgrause
the fact “can be accurately and readily determined from sources whose gcaumaaireasonaly
be questioned.FeD. R. EviD. 201(b). This rule allows cowto “take judicial notice of .. facts
which are a matter of public recordlal v. Hogan 453 F.3d 1244, 1264.24 (10th Cir. 2006)
(citation omitted). If a party requests thabat takgudicial notice of a fact and supplies the court
with the necessary information to do so, the court must take judicial notice otthEeia R.
EviD. 201(c).

Here, the court must take judicial notice as to the contents of the five docymoanded
by StevengHenager because their contents can be accurately and readily determined foas sour
whose accuracy cannot be questiorteeleFeD. R. EviD. 201(b) Tal, 453 F.3d at 1264.24
Indeed, no party disputes the authenticity and accuracy dfoitemerd, and the documenése
a matter of public recordnstead, the parties’ dispute centers on what the court should do once it
has taken notice as to the contents of the documents.

StevengHenager contends that the court can use the documenke tiudigcial notice of
the fact that the Department of Education “did not enforce the ICB by seekingutheakTitle
IV funds or by terminating or limiting participation in Title IV prograin¥he Second GAO
Report provides: “Between 1998 and 2008, Plepartmat of Education] resolved most incentive
compensation cases by requiring corrective actions or reaching settigrestnents, and did not
limit, suspend, or terminate any school’s access to federal studetTdid. Government has not

argued thathe acaracy of this finding can be questioned, so the court takes judicial nottce of

1 This is hearsay, but it is covered by the pubdicords exceptiorseereD. R. EviD. 803(8)(A)(iii)
(factual findings from a legally authorized investigation).

14



But the Government argues that the court must not use this fact to infer that theneepar
of Education did not attach importance to a school’s representations about the ICB, and the cour
agrees that it would be improper to use this fact to draw inferences against then@mieat this
stage See Sutton v. Utah State Sch. for Deaf & BIirwB F.3d 1226, 1236 (#0Cir. 1999) (“The
court’s function on a Rule 12){6) motion is not to weigh potential evidence that the parties might
present at trial, but to assess whether the plaintiff's complaint alone is legtityent to state a
claim for which relief may be grantedditation omitted); United States v. Corinthiandlleges
655 F.3d 984, 999 (9th Cir. 2011) (“Nonetheless, we may not, on the basis of these reports, draw
inferences or take notice of facts that might reasonably be disputed.”).

In sum, the court takes judicial notice of the fact that “[b]etween 1998008, [tre
Department of Education] resolved most incentive compensation cases byngeqgairective
actions or reaching settlement agreements, and did not limit, suspend, or e2anynathool’s
access to federal student aid.” But it would nevertheless be improper for the coerths diact
to draw inferences against the Governnamhe relatorst this stage of the proceedings, which
is, in reality, what Steverdenager asks the court to do. Indeed, Stewarsager asks the court
to use the judially noticed fact to conclude that the Department of Education did not attach
importance to a school’s promise to comply with the ICB. This the court cannot do.

C. The Motion to Dismiss

StevengHenager moves to dismiss the Government’s amended complaint on thdsyrou
that it fails to state a claim upon which relief can be granted. But, as hateg] Stevensienager
did not address the Government’s claims for payment by mistake and unjust enrichmuaat, so t
motion is better characterized as a motionisongss theGovernment’s claims that arise under the
False Claims Act. Moreover, SteveHgnager’s motion focuses almost entirely on only one of the

Government’s two theories of liability, the theory based on Stevens-Henager&stiEbations.

15



StevengHenager raises, in essence, three arguments. First, Stdeaager argues that
the Government fails to allege that Stevetenager’'s requests for payment in the G5 system
constitute false claims. Second, Stevelemhager argues that the Governniaiis to allege that
StevengHenager knew that its requests for payment made in the G5 system were fatke. Thi
StevengHenager argues that the Government has not alleged sufficient facts tsleshailiCB
noncompliance was material to the DepartnwériEducaton’s payment decisions.

1) Motion Standard

A complaint must contain “a short and plain statement of the claim showing thataterple
is entitled to relief.”FeD. R. Civ. P. 8(a)(2). This standard “does not require ‘detailed factual
allegations,’but it demands more than an unadorned, the defemddewfully-harmedme
accusation.’Ashcroft v. Igbal556 U.S. 662, 678 (2009)otingBell Atl. Corp. v. Twomb|y550
U.S. 544, 555 (2007)). Where the allegations are merely “labels and conclusiorifSraordaic
recitation of the elements of a cause of action,” the plaintiff's claim will n@iv&ia motion to
dismiss.Twombly 550 U.S. at 555. To survive, the plaintiff's allegations “must contain sufficient
factual matter, accepted as true, to ‘statdaimto relief that is plausible on its facelgbal, 556
U.S. at 678 (quotingwombly 550 U.S. at 570). Plausibility, in this context, means that the
allegations allow “the court to draw [a] reasonable inference that the defendabtaddr the
alleged nisconduct.”ld. Allegations that are merely consistent with a defendant’s liability do not
give rise to a plausible clairtd.

A plaintiff alleging violations of the False Claims Act must also satiséheightened
pleading standardf Rule 9(b) ofthe Federal Rles of Civil Procedurel.S. ex rel. Sikkenga v.
Regence Blu€éross Blué&hield of Utah 472 F.3d 702, 726 (10th Cir. 2006). Rule 9(b) provides
that a plaintiff must “state with particularity the circumstances constituting.fraodsatisfy this

standard, a plaintiff must allege tifevho, what, when, where, and hoef the alleged fraud.ld.

16



at 726-27 (citation omitted). Put another way, the plaintiff must “set forthtime, place, and
contents of the false representatitre identity of the @rty making tle false statements and the
consequences thereold. at 727 (citation omitted).Underlying schemes and other wrongful
activities that result in the submission of fraudulent claims are included in themsiaces
constituting fraud and reiake’ that mst be pled with particularity under Rule 9(bid” (citation
omitted). Moreover, “[a] relator must provide details that identify particular falagns for
payment that were submitted to the governmddt.{citation omittedl.

2) The False Glims Act Section 3729

“[A] ny person whdnowingly presents, or causes to be presented, a false or fraudulent
claim for payment or approval . is liable to the United States Government for a civil penalty
... plus 3 times the amount of damages which the Government sustains because of thatact of
person.” 31 U.S.C. 8729(a)(1). The term “knowingly” mearishat a person, with respect to
information (i) has actual knowledge tiie information (ii) acts in deliberate ignorance of the
truth or falsityof the information or (iii) acts in reckless disregard to the truth or falsity of the
information.” 83729(b)(1). The term “claim” means, among other things, “any request or demand
... for money or property... thatis presented to an officer, empé®; or agent of the United
States’ § 3729(b)(2). Thus, to state a claim under the False Claims Act, a plaintiff mus alle
three things: (1) the defendant submitted antltor payment to the Government, (2) the claim
was false, and (3) the defendant \krtbe claim was false. 729(a)(1)(A) United States ex rel.

Brooks v. Stephens-Henager Collg8@5 F. Supp. 3d 1279, 1293 (D. Utah 204138).

2The False Claims Act was amended in 2009. Fraud Enforcement and Recoafr2@a9,Pub.

L. No. 11%21,sec. 4123 Stat. 1617, 1822009) And the Government brings claims under both
the pe- and posamendment versions of the statute. But the court previously determined that there
IS no reason to treat the claims differenBypoks 305 F. Supp. 3d at 1293 n.5, and no party has
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3) The G5 Certificabns

The Government contends that it has sufficiently alleged that Stelereger’s requests
for payment in the G5 system are false claims because they were accompanied byiGhicesgtif
that were haMruths that misled the Department of Education believing that Steveridenager
was an eligible institution. According to the Government, a&#8fication impliedly certifies that
the student for whom the funds are requested is eligible to receive Titlentg.fAnd, as the
Government’s argument goes, a student is eligible to receive Title t6 fomnly if he or she is
enrolled at an eligiblenstitution. And Stevenblenager, according to the Government, was not an
eligible institution because it violated the ICB. But this theory fails for at le@astdasons.

First, the Government’s allegations are inconsistent with Title IV’s regulé&tanyavork.
There is a distinction between an institution’s designation as an eligibletiostitinder Part 600
and its certification to participate in Title IVggrams under Part 668. The regulations “recognize
[a] distinction between determinations that institutions meet the definition of areeliggbtution,
and matters relating to the assessment of administrative and financial tgpgpitally referred
to as the certification procesdtistitutional Eligibility Under the Higher Education Act of@®
as Amended; Student Assistance General Provisions, 55 Fed. Reg. 321487, 1990) (to be
codified at 34 C.F.R. pts. 600 and 668).

An institution must qualify as an eligible institutibeforeit can be certified to participate
in Title IV programs “The Secretary certifies an institution to participate in the title IV, HEA
programs if the institution qualifies as an eligible institution undeCBR Part 600 [and] meets

the standards of [Part 688, subpart B, which includes the PPA requirement{C'F3R.

suggested that the court do otherwise. Accordingly, the appiies the pos2009 version of the
Statute.
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§668.13(a). An institution becomes certified when it enters into a PPA with thetDepéa of
Education. Indeed, the PP#&onditions the initid and contined participationof an eligible
institution in any Title IV programs” on compliance with various legal requirements.
§668.14(a)(1) (emphasis added). The “initial and continuing participation” lgegde@es not
mean that a school becomes ineligito participate in Title IV programs simply because it violates
the ICB.

The applicable regulations explain the possible consequences for failing to/ cuithph
PPA:

Noncompliance with these standards by an institution already participating in a

Title IV, HEA program . . may subjecthe institution ... to proceedings under

subpart G of this parThese proceedingsay leado any of the following actions:

(1) An emergency action.

(2) The imposition of a fine.

(3) The limitation, suspensioar terminationof the participation of the institution
in a Title IV HEA, program.

8668.11(b) (emphas added). Notably, an institution may continue to participate in Title IV

programs despite noncompliance with its P@#flessthe Secretary of Educatiocommences

proceedings that result in the “termination of the participation of the institution ifedMHEA,

program.” 8668.11(b)(3) Moreover, the regulations make clear that “[a]n institution’s

participation in a Title IV, HEA program ends on the dat ... [t]he institution’s participation

is terminated under the proceedings in subpafof3Part 668]; [or] ... [t]he institution’s [PPA]

is terminated or expiresinder 8668.14 .. ..” 8 668.26(a|3), (5) (emphasis addedThat is, an

institution can pdicipate in Title IV programs unless and until its PPA is terminated or expires.
The Govenment argues that SteveHgnager “was not an eligible institution because it

violated a core requirement in its PRAhe ICB—and that violation made the institution (and thus
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its students) ineligible for Title IV fundsBut there is no regulation that pidesfor an automatic
loss of eligibility when an institutiomiolates “a core requirement of its PPA.” The Government
simply ignores the applicable regulationamattempt to suit its legal theory.

In short, the Government fails to allege that stislat Stevenslenager were ineligible to
receive Title IV funds. The Government does not allege that the SeakEdycation terminated
StevensHenager’s PPA oits participation in Title IV programs. Put simply, the Government’s
allegation that SteverHenager was ineligible to participate in Title IV because it violated the ICB
is an unsupported legal conclusion that is belied by the applicable regul@@mrsequently, the
Government’s claims fail to the extent they are based on a theory thatsStreager’s students
were ineligible to receive Title IV funds because the school was not aneliggtitution®

Second even if the Governmeritad alleged that Stevertldenager was not an eligible
institution (it did not) the Government has failed ttlege that Stevenklenagerknowingly
misrepresented that it was an eligible institution when it submitted G5 certifieafidre
Government alleges that Stevefisnager knowingly violated the ICB. (Am. Compl97.) But
“a violation of a regulatory provisn, in the absence of a knowingly false or misleading
representationdoes not amount to fraudJnited States ex rel. Trim v. McKe&1 F. Supp. 2d
1308, 1315 (W.D. Okla. 1998) (emphasis added). “Violating a regulation is not synonymous with
filing a false claim.”United States ex rel. Grenadyor v. Ukrainian Village Pharmacy, f«2

F.3d 1102, 1107 (7th Cir. 2014).

3 In fact, the Government, as amicus curiae in another case, admitted that as sGiool
cerifications were “literally true,” despite noncompliance with the ICR;duse the Department
of Education had “notyet) terminated the school’s eligibility.” Brief for the United States of
America as Amicus Curiae Supporting Appellees atl2difed Statesx rel. Rose v. Stephens
Institute No. 1715111 (filed Aug. 7, 2017). This admission is consistent withréigelatory
frameworkand contradicts the Government’s theory in this case.
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The Government argues in its brief that it has alleged that Std¥enager knew that it
was ineligible to receive Title IV funds becau$d@B violations, rendering its requests for Title
IV funds false or fraudulent. To support this, however, the Governaiies a paragraph of its
complaint that provides that Stevadenager was not an eligible institution because it “knowingly
violat[ed] the [ICB].” (Am. Compl. 165.) That is not enough. The Government needed to allege
that Stevensienager knew that it vganeligible to receive Title IV funds, and thus knew that it
requests for payment were false or fraudulent.

The Governmennotesthatknowledge may be alleged generally. True, “[K]nowledge .
may be alleged generallyFED. R. Civ. P. 9(b). But the Government has not even attempted to
allege that Steverdenager knew that it was ineligible to receive Title IV funds becauseBf IC
violations. Put simply, the Government misses the point. Perhaps the Government could have
alleged generally that SteveRenager knew that it was ineligible to receive Titfefuinds based
on ICB violations. But it did not.Because the Government has failed to allege that Stevens
Henager knew that it was ineligible to receive Title IV funds becaud€®fviolations, the
Government has not plausibly alleged that Stevgesager knew that its requests for Title IV
funds were false.

StevengHenager also argudisat the Government’s claims basedG@® certifications fail
because the Government has not pled “facts supporting materiality.” The court, howedenot

address this argument because the Government has failed to allege thatiS¢mages’s requests

4 The Government, however, is probably unable to allege this in good faith because its own policy
between 2002 and 2015 was tlip} mproper recruiting does not render a recruited student
ineligible to receive student aid funds for attendance at the institution on whosé thehal
recruiting is conducted.”
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for payment in the G5 system were either expressly or impliedly falsevandf they were, the

Government has naileged that Stevertdenager knew that the requests for payment were false.
For the reasons stated above tourt dismissake Governmet’s claims under the False

Claims Act to the extent that they are based upon its G5 certification thigaakility. Because

there is a fundamental legal impediment to the G5 certification theory, amendmer of th

complaint would be futileBylin v. Bilings, 568 F.3d 1224, 1229 (10th Cir. 20@®Refusing leave

to amend is generally only justified upon a showing of undue delay, undue prejudice to the

opposing party, bad faith or dilatory motive, failure to cure deficienciemeypdments previously

allowed, or futility of amendment(citation omitted). Therefore, dismissal is with prejudice.

4) Promissory Fraud: The PPAs

The court previously determined that the Government had stated a claim undesé¢éhe Fal
Claims Act based on a theory of promissory fré&tévensHenager suggests that the court should
reconsider this ruling and hold that ICB noncompliance is not materitde Department of
Education’s payment decisions. But Stevelehager misunderstands the court’s prior holding
and the promissorfraudtheory of liability.

Unlike the terms “claim” and “knowingly,” which are defined in the False Claimtis A
“false” ard “fraudulent” are defined only by judicial interpretation and constructionied States
ex rel. Polukoff v. St. Mark’s Hos895 F.3d 730, 74QL0th Cir. 2018). Congress has explained
that the terms “false” andraudulent” should be construed broadly:

[Elach and every claim submitted under a contract, loan guarantee, or other

agreementvhich was originally obtainethy means of false swmentsor other

corrupt or fraudulent conduct, or in violation of any statute or applicable remylati

constitutes a false claim.

S. Rep. No. 9845, at 9 (1986)eprinted in1986 U.S.C.C.A.N. 5266, 5274 (emphasis added)

(citing United States ex rel. dcus v Hess 317 U.S. 537 (1943)).
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Consistent with this, courts have recognized that False Claims Act liability cah &ita
each and every claim submitted under a PPA that was obtdiredyhfraudulent statements.
United States ex rel. Miller v. \&®n Educ., In¢.840 F.3d 494, 5635 (8th Cir. 2016);United
States ex rel. Hendow v. Univ. of Phoedi&1 F.3d 11661173(9th Cir. 2006) United States ex
rel. Main v. Oakland City Uniy.426 F.3d 914, 9147 (7th Cir. 2005). Put simply, an initial
falsehood “cartaint subsequent claims for payment, even if those claims are for legitimate goods
or services.” JanH. KrauseReflections on Certification, Interpretation, and the Quest for Fraud
that “Counts” Under the False Claims Ac2017 U. Ill. L. Rev. 1811, 18172017);see also
Hendow 461 F.3d at 1173 (“[S]ubsequent claims are false becauseoaaral fraud (whether
a certification or otherwise).”)

As the court previously explained, to state claim under the False Claims Acd bas
promissoy fraud, the @vernment must allege: “(1) SteveHAsnager made false statements in its
PPAs; (2) StevenBlenager knew that its statements were falseth@statements were material
to Department of Education’s decision to execute the P&#k(4) StevesiHenager madelaims
for payment under the fraudulently induced PPABrboks 305 F. Supp. 3d at 129300
(emphasis added).

The court went to great lengths to explain to the parties the proper focus forhtateri
when liability is based on a theory of promissory fraud:

[T]he Government’s claims are based on promissory fraud, unlike the claim in

Escobar which was based on implied certification. The Supreme Court, in

Escobar discussed materiality as it relates to claims for reimbursement that are

allegedly false bcause they impliedly certify compliance with underlying

regulations. Here, the Government alleges that claims were false based on
promissory fraud: Stevertdenager falsely certified that it would comply with the

ICB in its 2007 and 2010 PPAs. In other d®yrthe “fraud” was not a failure to

disclose noncompliance with a regulation, as was the c&seobar but rather an

affirmative misrepresentation: a false promise to comply with the ICB. Betlaise
Government alleges promissory frautk tourt “exanmes the false statements that
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induced the government to enter fiRPA4.” Thus, the court must determine

whether the Government has alldgsufficient facts to plausibly establish that

StevengHenager’s allegedly false promises to comply with the I€Bs PPAs

were material to the Department of Education’s decision to execute the PPAs.
Id. at 130102 (citation omitted) After explaining the relevant inquiryhe court held that “the
Government ha[d] alleged sufficient facts to plausilsiablish that the Department of Education
attached importance to Stevaidsnager’s promises to comply with tl&B.” 1d. at 1302.

StevensHenager suggests that thvas error “because the same materiality requirements
apply to all [False Claims Act] claimisTrue, the materiality standard does not change: “a false
statement is material under the False Claims Act ‘if either (1) a reasonable pexdd likely
attachimportance to it or (2) the defendant knew or should have known that the government would
atach importance to it.’1d. at 1300 ¢itation omitteqd. But, as the court made clear, the standard
applies to the false statement that forms theshadiability, which, for the Government’s claims
based on promissory fraud, is the statement that induced the Department of Edo@atienihto
PPAs with Stevens-Henager.

Because Stevertdenager has not addressed whether its allegedly false psomiss
PPAs were material to the Department of Education’s decision to enter int®Alse the court
dedines torevisitits prior holding.Accordingly, the Government may proceed on a theory that
StevengHenager submitted false claims fmmyment based on a theory of promissory fraud.
. MOTION TO DISMISS THE RELATORS’ FOURTH AMENDED COMPLAINT

The relators adige three claims for relidfased uporthree distinct theories of liability.
First, the relators allege that the Colleges are liablenudtl U.S.C.8 3729(a)(1)(B) and its
predecessor becautteey fraudulently induced the Department of Education to enter into various

PPAs, thereby rendering their subsequent requests for Title IV fundsdfdiseidulent.” Second,

the relators allege that the Gagdles are liable underd29(a)(1)(A) and its predecessor because
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their requests for Title IV funds were remel@ false by virtue of their G5 certifications. Third, the
relators allege that the Colleges are liable und&29(a)(1)(B) and its predeces$@cause¢hey
made false statements in their Required Management Assertions (RMAS).

A. The G5 Certifications

The relators, like the Government, allege that the Colleges are liable under thel&iaise C
Act because afheir G5 certifications. (Fourth Am. Compl. $87-91.) This claim, however, fails
for the same reasathat the Government's55 certification claim fails The relators, like the
Government, have failed to allege that the Colleges were ineligible to eetiti& IV funds, and
even if the relatorBad theyhavenot allegel that the Colleges knew that they were ineligitd
receive Title IV fundsThe court, therefore, dismisses tle¢ators’second claim for relief with
prejudice.

B. The Required Management Assertions

The Colleges submitted RMAs that expressly certified compliance with the legal
requirements that they allegedly violatettl. (235.) The RMAs were required as parttoé
Colleges’ annual audit proces$d.(1236.) Indeed, the first step of the audit process is for a
school’'s management to provide RMAs to the school’s auditbrf 238.)

According to the relators, the Colleges are liable under the False Claimsdstise
assertions in their RMAs were falséd.(1394.) In the relators’ own words, the Colleges “are
liable for ... violationsof 31 U.S.C. 8729(a)(1)(B) and its predecessor statute for falsely and
expressly certifying compliance with each of the Legal Requirementsejim] tRMAs.” (Id.

1 392) But this claim for relief fails.

Section 3729(a)(1)(B) imposes liability on any person WWmowingly makes, uses, or

causes to be made or used, a false record or statement material to a false lenfrakon.” A

claim for relief under 8729(a)(1)(B) has three elements: (1) the defendant makes a false
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statement, (2) the defendant knows tha statement is false, and (3) the false statement is material
to a false claim for payment. & 29(a)(1)(B);Brooks 305 F. Supp. 3d at 12934. “Section
3729(a)(1)(B) isdesigned to prevent those who make false records or statemeiatget clains
paid or approved from escaping liability solely on the ground that they ditleraselvepresent
a claim for paymet or approval’” Brooks 305 F. Supp. 3d at 1294 (quotiRgncheng Si v. Laogai
Research Found71 F. Supp. 3d 73, 87 (D.D.C. 2014)n other words, the primary purpose of
§3729(a)(1)(B) is to remove any defense that the defendant did not personally sulsatuise to
be submitted,a false claim.”ld. Indeed, many violations of 3729(a)(1)(B) may also be
considered violations of 872(a)(1)(A), which imposes liability on persons who “knowingly
present[], or cause[] to be presented, a false or fraudulent claim for paymentovadpu.

The court has already explained the problems with relators’ theory of {idd@ked onhe
RMAs. Brooks 305 F. Supp. 3d at 1314. To be clear, the RMAs are not “clahtingt is,they
are not requests for payme8ee§ 3729(b)(2) Brooks 305 F. Supp. 3d at 1296 n.6 (pointing out
that PPAs are not “claims,” as that term is used in the staliite)RMAs are nothing more than
a set of statements, or assertions. AmelFalse Claims Act does not impose liability @ngons
who “knowingly make]] ... a false record or statemenCt. 8 3729(a)(1)(B). Instead, the false
record or statement must be material to a “false or fraudulent claid72%a)(1)(B)In essence,
the relators attempt to impose liability on falsgesments alone, reading the “false or fraudulent
claim” requirement out of 8729(a)(1)(B). Consequently, the relators’ third claomrelief must
be dismissed with prejudice because it is not based on a valid legal theory.

Indeed, the court is confused as to the purpose of the relators’ third claim for fedief. T
purpose of 8729(a)(1)(B) is to remove any defense that the defendant did not submit the false

claim.Brooks 305 F. Supp. 3d at 129But in this case the Colleges are alleged to have sudumitt
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(or at least causdo be submitted@ach and every claim for payment. And the relators themselves
allege,albeitin a conclusory fashion, that “the RMAs did influence the paymefaisé claims’
(Fourth Am. Compl. B95(emphasis addegd)That is, tle relators allege that the Collegekims
for paymentwhich the Colleges submittearefalse claims. If those claims are false,ieththey
must be for the relators to prevaider 83729(a)(1)(B), then the relators shotulave proceeded
under 83729(3(1)(A). In other words, if the Collegeslaims for payment were false, there is no
need to show that they also made false statenretiieir RMAs.See8 3729(a)(1)(A) (imposing
liability on anyone who submits a false claim for payment).

The cout, thereforedismissesvith prejudicethe relatorsthird claim for reliefbased upon
the RMAs

C. The PPAs

The Colleges entered into a number of PPAs with the Department of Educa¢idroifrth
Am. Compl. § 208.) When a school enters into a PPA, it agrees that, among other things:

(4) It will establish and maintain such administrative and fiscal praesdand

records as may be necessary to enpuoper and efficient administration of funds
received from the Secretary or from students under the Title IV, HEAgTsgy

(16) For a proprietary institution, the institution will derive at least 10 pendfats
revenues for each fiscal yeanin sources other than Title IV, HEA program funds

(22) It will not provide, nor contract with any entity that provides, any commission,
bonus, or other incentive payment based directly or indirectly on success in
securing enrollments or financiaid to any person or entities engaged in any
student recruiting or admission activities or in making decisions regarding th
awarding of student financial assistance .

(23) It will meet the requirements established pursuant to Part H of Titlethé of
HEA by .. . nationally recognized accrediting agencies; [and]

(24) 1t will comply with the refund provisions established in 34 CFR Part 668.22.

(Id. 7 212.)
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1) The 90/10 Rule

A proprietary school, when it executes a PPA, agfires it “will derive d least 10 percent
of its revenues for each fiscal year from sources other than Title IVrgnsg” (Id.) This is the
so-called 90/10 Rule. 20 U.S.C.1®94(a)(24). The relators allege that the Colleges took various
steps“to inflate their revenue fromam-governmental sources for 90/10 Rule purposds.” (
1196.) But the relators have not alleged that the Colleges madesfatements in their PPAs
concerning the 90/10 RuleS¢eid. 11215-24.% Accordingly, the relators have not sufficiently
allegedthat any of the Colleges’ claims for payment were “false or fraudulenéiisedhey made
false statements in their PPAs ceming the 90/10 RuleSge id. Thus, the court dismisses the
relatos’ first claim to the extent that it rests upon the 90/1@&Rul

2) ThelCB

As explained above, schools, in their PPAs agree to not pay employees “ciomisliss
bonus[es], or other incentive payment[s] based directly or indirectly on [theagss in securing
enrollments.” [d. § 212.)The relators have plausibly efjed that the Colleges compensated
employees based on their success in enrolling students begin@b@Biand ending in July 2011
(Id. 11134-120.)Specifically, the Colleges uniformly paid bonuses on versions of Procedure
Directive 85R during this timedme. (d. 142—-65.)Each version of Procedure Directive 85R
detailed bonuses that admissions consudtaould earn based “on [their] success in securing

enrollments.” [d.)

® The court is confsed as to why the relators allege tihat Collegesagreel to comply with the

90/10 Rule in their PPAgFourth Am. Corpl. 1212.)But then theelatorsdo not allege that any

of the Colleges ever made false statements in their PPAs as to the 90/1(@&uidf1215-24.)

This, however, is consistent with the scattershot approach that the relatorskieaveith their
pleadingsSeeBrooks 305 F. Supp. 3d at 1309 n.20 (discussing how the relators copied wholesale
portions of a complaint used by the Government in another case).
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In July 2011, the Colleges “repealed their Heaisting [Admissions ConsultantBonus
Plan and FP Bonus Planld(  120.)But according to the relators, the Colleges began violating
the ICB again in “pproximately April 2014.” d.  121.) Specificallythe Colleges implemented
an Online Admissions ConsultaBonus Plan under whiabnline admissions consultamtarned
a base salary of $38,000 but could earn up to $60,000 if they started, or enraleztagie of six
students per moduleld( §122.) Inshort, the relators have plausibly alleged that the Colleges
compensatednlineadmissions consultants based on their success in enrolling students beginning
around April 2014.%ee idf1120-27.)

The elators have plausibly alleged that the Collegesvimgly misrepresented their intent
to comply with the ICB in the following PPAStevensHenager’'s April 2007 PPA,; Stevens
Henager's January 2010 PPA; CollegeAmerica Denvéuise 2007 PPA; College Americ
Denver's February 2010 PPACollegeAmerica Arizona June 2008 PPA;CollegeAmerica
Arizona’s November 2011 PPA; and California College’s August 2008 FFeR.iflf215-24.5
When the Colleges executed these PPAS, they were paying and continued to payldaseadses
employees’ successes in enrollingdants. $ee idf42-65.) This plausibly establishes that the
Colleges knowingly misrepresented their intent to comply with the ICB wienexecuted the
various PPAs identified above.

The relators, hoever, have failed to allege tHaEHE knowingly misepresented its intent

to comply with the ICB in its 2013 PPAM( 11217, 220). When CEHE executdds PPA, the

® Notably, if the Government can prove that the Colleges made false statementsicgribein
intent to comply with the ICB in these PPAs, the additional factual bases fongihat the
Colleges fraudulently induced the Department of Education to enter into thesevB&iisbe
irrelevant for establishing a claim undeB8829(a)(1)(A). That is, proving that a school made
multiple false statements in a PPA doesincrease the number of false claims. Put simply, the
number ofclaims doesn’t change when there are multiple false statements in a PPA.
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Collegeshad “repealed their theexisting [Admissions ConsultantBonus Plan and FP Bosu
Plan.” (d. 1120.) Indeed, “[admissions consultsjcould earn no new bonuses after July 2011”
but “they continued to be paid under the old progtentil approximately early 2012(Id. 82
(emphasis addep$ee also id] 110)

So, taking the relators’ allegations as true, the Colleggsnot violating the ICB when
CEHEexecutedts PPAs in January 20135¢e idf182, 120.) And the Colleges did not begin to
violate the ICB because of the OnlinelrAissions ConsultarBonus Plan until “approximatgl
April 2014,” over a year afteCEHE executedits January 2013 PPAgSee id.{ 121)
Consequently, unlike the PPAs executed between 2007 and 2011, the relators have not plausibly
alleged that CEHE knowingly misrepresenitsdntent to comply with the 18 inits January 2013
PPA

In sum, the relais have plausibly alleged that the Colleges knowingly misrepresented
their intent to comply with the ICB in the PPAsecutedetween 2007 and 2011. But the relators
have not plausibly alleged that CEHE knowynignisrepresented iistent to comply with th ICB
in its January 2013 PPAhe court dismisses the relagbfirst cause of action to the extent that it
is based upon this PPA.

3) Refund Requirement

Schools that participate in Title IV programs must keepuiate records related to
administration of Tide IV funds, including records relating to student attendance and grites. (
1 156.)Regulations specify that all schools must keep accurate records at gll iticleding
records relating to a student’sgability to receive Title IV funding and angfunds that the school
must remit to the Department of Education based on a student’s ineligibility teerdcte 1V

funds. (d. 1 157 (citing 34 C.F.R. § 668.24(c)(ii(]™).)
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If a student enrolls at alsool but fails to attend class, the school nme&ind any Title IV
funds received for that student to the Department of Education.f(158 (citing 20 U.S.C.
8§1091b; 34 C.F.R. §68.21(a), (c)).) Similarly, if a student attends some classes but tpen st
attending classes, the school must caleula¢ amount of unearned Title IV funds and refund that
amount to the Department of Educatioid. (159 (citing 20 U.S.C. 8091b; 34 C.F.R.

§ 668.22(a)(1), (4); § 668.33(b), (9)(i)).)

A school uses its attelance records to determine a student’s withdralate, which, in
turn, determines how much money the school must refund to the Department of Edulchtion. (
1160 (citing 34 C.F.R. 868.22(a)(2)(i)(A), (b)).) Because a student’s withdrawal date is
detemined based on attendance records, schools augstrately record andeport student
attendance.ld. 1161.) But because schools retain more money if a student’s withdrawal date is
“postponed,” schools have a financial incentive to misreport studenksinaal dats. (d.)

As noted above, when a sch@executes a PPA, it agrees to “comply with the refund
provisions established in 34 CFR Part 668.2R1” {1212.) The relators allege that three of the
Colleges made false statements concerning the refund requirement in ceftsiin PP

e StevendHenager falsly stated that it would comply with the refund requirement in
its January 2010 PPAA( T 216.)

e CollegeAmerica Denver falsely stated that it would comply with the refund
requirement in its February 2010 PPAL (11 219.)

e CEHE—oN behalf of CollegeAmeric®enver and California Collegefalsely

stated that it would comply with the refund requirement in its January 2013 PPA.
(Id. 1 220, 224.)

I StevensHenager: January 2010 PPA
The relators have alleged five “[r]epresentative exampleStefensHenager falsifing
attendance recordsld( 1 168.)First, in “November 2009 and December 2009,” an instructor

reported that a student had perfect attendance for an externship before the studetec:timeple
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externship. Id.) The relators do not allege whether the student did not end thpperfect
attendance. Second, in July 2040,instructor reported that a student had perfect attendance when
the student missed a number of classes because she was pregnant and gade) Hirtind (in
June P10, an instructor gave a student an 84 percent attendance report even though the student
missed about half of the classekl.)( Fourth, in August 2010, an investigation found that an
instructor was “marking students present . . . when they are noss1’dld.) The relators do not
allege what action, if any, SteveHenager took when it discovered this. Fifth, in 2013 and 2014,
several online admissions consultants called students and encouraged them to hegonlioé
learning program because thaitendance was determined based on whether they logggt)in. (

These examples, four of which occurred between November 2009 and August 2010,
plausibly establish that SteveHenager knew that it would not comply with the retun
requirement when it exated its January 2010 PP8ee Miller 840 F.3d at 4989 (identifying
potential violations of the refund requirement that occurred “before and aftegiegsof the
PPAY).

ii. CollegeAmerica Denver: February 20RBA

For CollegeAnerica Denver, the relatoalege that “Joshua Allen, who was a faculty
member and an Associate Dean explained that when he worked for [CollegeAmerica Denverl],
he attended ‘Last Day Attended’ meetings in which [the deans] reached outémtstwho
weren’t showing up and encouraged them to log on to their student asooi@dllegeAmerica
Denver] wouldn’t have to count them as dropped.” (Fourth Am. Cormi@8[internal quotation
marks omitted).) According to Mr. Allen, “it was his most important duty to encowstagients
to appear to be attending classes by logging into their accounts becausgg@uiérica Denver]

‘needed the students to have attendance so [it] wouldn’t have to drop theiitérnal quotation
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marks omitted).) Mr. Allen workd at CollegeAmerica Derv “from November 2009 to October
2013.” (d.) This allegation does not plausibly establish that CollegeAmerica Dealseidlyf
certified that it intended to comply with the refund requirement in the February ZF0A.0A®
most, theallegation suggests that it was possible but not plausible that CollegeAmericar Denv
falsely certified that it would comply with the refund requirement in its Felgra010 PPA.
Indeed, the allegation does not even establish that CollegeAmerica Depvepenty withheld
Title IV funds from the Department of Education. Consequently, the relators have faileg¢o al
that CollegeAmerica Denver falsely certified that it would comply with thencefaquirement in
its February 2010 PPA.The court, thereforedismisses the first caa of action against
CollegeAmerica Denvepo the extent that it is based upon the February 2010 PPA.
iii. CEHE:January 2013 PPA

The relators allege that CEHE, acting on behalf of CollegeAmerica DandeCalifornia
College, falsely ertified that it intendetb comply with the refund requiremenid (11220, 224.)
For California College, the relators allege arpresentativexample of “instructors falsifying
attendance records.Id( 1168.) Specifically, in “approximately 2013,” an adjunct professor
taught a “hybrid class”i(e., a class that is partially online and patrtially in clask).) (The
Associate Dean of Medical Specialties allegedly told the adjunct professdedtavith students
that failed to attend [the class] by ‘at least getting thesigio in on their computers to keep their

attendance active.”ld.) The relators do not allege whether the professor actually followed this

" To the extent relators are awarespkcific instances where a school improperly withheld Title
IV funds, they could have allegedolations of 83729(a)(1)(D), which imposes liability on any
person who “has [@session .. of ... money used, or to be used, by the Government and
knowingly delivers, or causes to be delivered, less than all of that m@ey.Brooks305 F.
Supp. 3d at 1313 n.24. Indeed, it is likely far easiatlege a violation of 8729@)(1)(D) than it

is to allege that all of a school’s claims for payment are false or fraududeatl on a theory of
promissory fraud.
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advice. And, most importantly, the relators do not allege that any professor atr@al@llege
engaged in suchonduct.For CollegeAmerica Denver, the relators again point to Mr. Allen’s
statements about the importance of encouraging students to log on to their accduattshey t
would not be “dropped.”d.)

These allegations do not plaly establish that CEHE knowingly misrepresented its intent
to comply with the refund requirement. Indeed, the allegations do not establish th& CEH
improperly withheld Title IV funds from the Department of Education. Tatie relators have
failed to identify any students whose attendance records were falsified, resulting in a
underpayment of Title IV funds. Consequenthgse allegations daot plausibly establish that
CEHE knowingly misrepresented its intent to comply with the refund requirentemt ivsigned
its January 2013 PPA, and the caligmisses the first cause of action agairftsHE to the extent
that it is based uponithPPA.

4) Accreditation Requirement

To be eligible to participate in Title IV programs, all schools must “meet the eegemts
established by .. accrediting agencies or associationsld. (1128 (quoting 20 U.S.C.
81094(a)(21).) Indeed, when schools execute PPAs, they algatethey will “meet the
requirements established pursuant to Part H of Title IV of the HEA bgationally recognized
accrediting agencies.Id. 1212.) The Colleges accrediting agency is the Accrediting Commission
of Career Schools and Colleges (ACCS@). { 130.)

The relators allege that three schools made false statements concerningeitiéation
requirement in certain PPAs:

e StevensHenager falsely stated it would comply with the accreditation requirement
in its January 2010 PRAId. 1 216.)

e CollegeAmerica Denver falsely stated that it would comply with the accreditation
requirement in its February 2010 PPAL (T 219.)
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e CEHE—oON behalf of Stevenslenager, CollegeAmerica Denvemd California
College—falsely stated that it would comply with the accredtarequirement in
its January 2013 PPAIM( 111 217, 220, 224.)

I.  StevensHenager: Jauary 2010 PPA

In the summer of 2010, Ms. Wride became the executive assistant to the Dean of Education
at Stevenddenager’'s Orem campusld( 1133.) She was asked to irstiggate each faculty
member’s qualifications to ensure that they met the minimumediting standards for the
ACCSC. (d.)

According tothe relators, Ms. Wride “discovered that many faculty membersid not
have the required minimum qualifications, as established by the ACCSC, to teagtrtes ¢that
[StevensHenager] allowed therno teach.” [d. § 134.)The reldors provide two examplesSé¢e
id. 11135-39.) First, Ms. Wride discovered that one professor “did not have the minimum number
of years ofrelated practical work experience that the ACCSC required him to have teab
certain courses....” (Id. 1135.) This professor, according to Ms. Wride, had “misrepresented the
nature of his prior work experienceld( 1137.) Second, Ms. Wriddiscovered that another
professor “did not have sufficient education and relatedtimal work experience to meet the
ACCSC accreditation standards for faculty membeld.f(139.) Specifically, the professor “had
never practiced as a chiropractor and had no related practical work experiefi¢éd.)

Ms. Wride eventually raisethiese issues with the Dean of Education at SteMemsager’s
Orem campusld. 1140.) The Dean told Ms. Wride that he previously brought similar problems
to the attentiorof “upper management” and that he was “nearly terminated for exposing the
problems.” (d.) Ms. Wride eventually reported the problems to the ColleQE© and COO.I{.
1 144.) Despite this, Steveitenager continued to submit the same faculty personnel reports to

the ACCSC for accreditationld( f 146.)
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When the ACCSC conducted an audiStevensHenager's Orem campus, Ms. Wride was
told to “take the day off” to make sure that she had no contact with the auddofs149.) Ms.
Wride was &0 dropped from Stevertdenager’s respiratortherapy program, the program in
which she was eplled, as retaliation for raising concerns with faculty personnel repddts. (
1150.) When Ms. Wride complained, she was reinstated and Stelesiager agreet waive her
tuition and fees if she “just [left] things aloneld ({ 151.)

While the relatos allegations suggest that Stewétenager knowingly violated
accreditation requirements beginning in “summer 2010,” the allegations do naisesthat
Stevers-Henageknowingly made false statements regarding its intent to comply with accrediting
standard in January 2010, months before Ms. Wriflest raised concerns over faculty
gualifications.Notably, the relators have alleged only violations that ocduafter Stevens
Henager entered into the relevant PBAe Main426 F.3d at 917 (“Tripping upna regulatory
complexity does not entail a knowingly false representatiomfeed, the relators have not
alleged thaStevensHenagerknewthat faculty membearwere undequalified when it executed
its PPA in January 201@&t most, therelators’allegdaions are merely consistent with Stevens
Henager knowingly misrepresenting its intent to comply with accreditation reegemts.
Consequently, the relators have not plausibly established that Stéeeager knowingly
misrepresented its intent to complythvihe accreditation requirement in its January 2010,PPA
and the court dismisses the first cause of action against Stdeeager to the extent thiatrests
upon the accreditation requirement in this PPA.

ii. CollegeAmerica Denver: February 2010 PPA
The relators allegdour examples of CollegeAmerica Denver violating accrediting

standards.ld. 1154.) First, in approximately 2009, an instructor observed sttty students
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and employees falsifying student files in an attempt to bring the files into cowgliath ACCSC
standards.lf.) Secondduring the same time periothe same instructor falsified student files
before giving them to aACCSCauditor. (d.) Third, between 2011 and 2013, a career services
employee reported students as being “saiployed with sufficient information and in violation

of ACCSC standardsld.) Fourth and finally, in 2012, employees were told to hide documents
and a book room from BCSC representativedd() The documestadvertised a “free” college
program used to recruit students, but ACCSC standards prohibit the sisehahducements to
enroll students.ld.)

These allegations plausibly establish that CollegeAmerica Denvevirkgly violated
accrediting standards between 2009 and 2013. Consequently, the religgasions plausibly
established that CollegeAmerica Denver knowingly misrepresented it toteromply with
accrediting standards in its 2010 PPA.

iii. CEHE January 2013 PPA

The relators allege that CEHEacting on behalf of Stevert$éenager, CollegeAmerica
Denve and California College-falsely certified that it intended to comply witttcrediting
standards.l]. 11217, 220, 224.)

For California College, the relators allege exammiesvhenthe school took action to
conceal violations of accrediting standardl. ( 153.) But these events occurred in “February
2016,” over three years after CEHE entered into its January 2013 @R A&of Stevenddienager,
the relators allege that “[ijn 2013” the school reported to ACCSC that a philosiggisywas being
taught bya professor with the requisite qualificationtsl.) But in reality, a different instructor
who was not qualifiedaught the classld.) “In 2013,” Stevensienager “allowed instructors

without the required years of experience to teach medical coding and bdlinges.” Id. 1 155)
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Andin late 2013StevensHenager “allowed an instructor without a background in the law to teach
a business law courselt() For CollegeAmerica Denver, thielatos have alleged the examples
discussed above in connection with CollegeAmerica Denver’'s February 2010 PPAhéAnd t
relators also allege that in 2013, a professor was allowed to teach seveualtizg courses even
though “he did not have the correct degree to teach the clagdes.” (

These allegations plausiblgtablish that Stevertdenager and CollegeAmerica Denver
violated accrediting standards both before and after CEHE executed it®®PEir behalf)in
January 2013. Consequently, Hikegationglausibly established that CEHE falsely certified that
it intended to comply with accrediting standards in its 2013 PPA.

II. VIABILITY OF THE RELATORS’ POST -INTERVENTION COMPLAINTS °

The court findly turns to the question of whether the relators have a right to “maintain the
non-intervened portion of the action in thame of the United StatedJp till this point the parties
haveoperated under the assumption that the relators may do so. Taismihplal the relatorgo
publicly file amended complaints, name additional defendants, and assedradditaims for
relief. Problematicallyhowevernothing in the False Claims Act or the legislative history suggests
that a relator can maintain thenintervened portion of an action. In fact, the plain language of
the statute suggests otherwise.

The statute is unambiguous. If the Government intervenes in the action, it must conduct

the action and has the “primary responsibility for prosecutingc¢tien.” While a relator retains

8 The allegations related to California College add little, if any, support tedhiduson because
the alleged violabns took place in February 20t@®ver three years after CEHE entered into the
January 2013 PPA.

®The court also asked the parties to brief whether permitting private citizerssexpte claims
on behalf of the Governmentolates the “take Care” clauseund in Article 1l of the U.S.
Constitution. Because the court strikes the relators’ complaints, it need nossadbre
constitutional question.
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a limited right to continue as a party to the action, that right doealloat the relato to amend
his or her complaint to add defendants and ddonthe Government’s action. Those rights
necessarily belong to the pamyth the primary responsibility for conducting the actieim this
case, the Government. Consequently, the Government’s complaint in interventiondagéise
relators’ amended complaint, and any pleading subsequently filed by the releked lagal
effect.

A. The False Claims Act

“A [relator] may bring ecivil action for a violation of section 3729 for the person and for
the United States Government.” 31 U.S.B7380(b)(1). “The action shall be brought in the name
of the Government.” 8730(b)(1). The Federal Rules of Civil Procedure provide that “[t]izsere
one form of action-the civil action,”FeDp. R. Civ. P. 2, and one@ammences a civil action “by
filing a complaint with the court,Fep. R. Civ. P. 31%In short, a relator commences a civil action
by filing a complaint with the court.

“A copy of the comfaint and written disclosure of substantially all material evidende an
information the [relator] possesses shall be served on the Governméng 3730(b)(2). “The
complaint shall be filed in camera, shall remain under seal for at least 6Gaddgball not be
served on the defendant until the court so orders.” 8(®J2).

“The Government may elect to intervene and proceed with the action within 60 days after
it received both the complaint and the material evidence and informati@73®b)(2).“The
Government may, for good cause shown, move the court for extensions of the time during which

the complaint remains under seal .” § 3730(b)(3).

10See Civil ActionBLACK’ SLAW DICTIONARY (10th ed. 2014) (defining civil d@ch as “[a]n action
brought to enforce, redress, or protect a private or civil right; a nonatifitigation’’).
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“Before the expiration of the 6@ay period and any extensions , the Governmerghall
(A) proceed with the actionin which casehe action shall be conducted by tBevernmentor
(B) notify the court that it declines to take over the actionyhich case thérelator] shall have
the right to conduct the action8 3730(b)(4) (emphasis added).

“If the Government elects not to proceed with the acti@n[relator]shall have the right

to conduct the action.” 8730(c)(3) (emphasis added). “When a [relator] proceeds with the action,

the court, without limiting the status and rights of the [relator], may nevesthelermit the
Government to intervene at a later dapen a showing of good cause.3%30(c)(3).

“If the Government proceeds with the action, it shall haveptiteary responsibility for
prosecuting the actigrand shall not be bound by act of the [relator].” 8730(c)(1) (emphasis
added). “If the Govement elects to intervene and proceed with an actionthe Government
may file its own complaint or amend the complaint of [the relator] to clarify or aiddl tethe
claims in whch the Government is intervening and to add any additional clairhsr@spect to
which the Government contends it is entitled to relief.” § 3731(c).

If the Government intervenes, the relator has “the right to continue as aopaeyatction,”
subjectto certain limitations. 8730(c)(1). Those limitations include “(iyMiting the number of
witnesses the [relator] may call; (ii) limiting the length of the testimony of such ssise (iii)
limiting the [relator's] crosexamination of witnesses; [and]v) otherwise limiting the
participation by the [relator] in the Igation.” 83730(c)(2)(C).

If the Government intervenes, the court may impose restrictions arléterif: (1) the
Government shows that “unrestricted participation during the cafrgke litigation by the
[relator] would interfere with or unduly delay the Government’s prosecution of teearasould

be repetitious, irrelevant, or for the purpose][] of harassmeB38(c)(2)(C); or (2) the defendant
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shows that “unrestricted participation during the course of the litigation byetla¢of] would be
for purposes of harassment or would cause the defendant undue burden or unnecessary expense
.. .," 83730(c)(2)(D).

B. “Action” Unambiguously Means “Civil Action”

The Government contentisat Congress used the word “action” to mean “cause of action,”
as opposed to “civil action.” In evaluating this contention, the court must “deterroimgressional
intent, using traditional tools of statutory constructidddffey v. Freeport McMoran Cper &

Gold, 581 F.3d 1240, 1245 (10th Cir. 2009) (citation omitted)e Tirst step in statutory
construction is to “determine whether the language at issue has a plain and uoasganing

with regard to the particular dispute in the case,” whichtisrdened by “reference to the language
itself, the specific context iwhich the language is used, and the broader context of the statute as
a whole.” Robinson v. Shell Oil Co519 U.S. 337, 3481 (1997). To the extent a statute is
ambiguous, a court must consider its purpose and the legislative history to detidrensdtute’s
meaningMcGraw v. Barnhart450 F.3d 493, 499 (10th Cir. 2006).

Here,the text of the statute and its structure undermiaéstvernment’s interpretation of
the term “actior First, 83730(b)(1) unambiguously shows that Congress used “actioné&m
“civil action.” The first sentence provides that a relator may bring a “civibagtiand the
following sentence explains that the “actiong&( the civil action) shall be brought in the name of
the Government. §730(b)(1). The next sentences\pdes that “[t]he actionile., the civil action]
may be dismissed only if the court and the Attorney General give writteerddosthe dismissal

and their reasons for consenting.” 88 (b)(1)*

1This sentence further undermines the Government’s position because it isjuhbk€ongress
would have required that the court and tiemey General give written consent anytime a relator
moves to dismiss @ause of action.
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Secongother provisions show that Congress used “action” to mean something other than
“cause of action.” “The court shall dismiss an actorclaim under this section, unless opposed
by the Government, if substantially the same allegatiotraisactions as alleged in the action
claim were publicly disclosed.” 8730(e)(4)(A) (emphasis added). If “action” means “cause of
action,” the words “or claim” would be superfluouSee Cause of ActiprBLACK’S LAW
DICTIONARY (10th ed. 2014) (suggésy that one review the definition of “claim” for more
information on the definition of “cause of action”). That is, interpreting “action” tamfeause
of action” runs afoul of the rule that courts must “give effect, if possible, ty elarse and word
of a statute.Inhabitants of Montclair Tp. v. Ramsdell07 U.S. 147, 152 (1883).

The Government contends that thecstled firstto-file bar supports its position. It
provides, “When a person brings an action under this subsection, no person oth@rethan
Government may intervene or bring a related action based on the facts underlying thg pendi
action.” 83730(b)(5). According to the Government, courts uniformly examine the bar's
applicability to a second case on a caokaction by causef-action basis. And, as the
Government’s argument goes, this suggests thabtéaneans “cause of action.” Not so.

The court agrees that the phrase “related action based on the facts underlying tige pendi
action,” bars claims arising from events that are alréaggubject of existing suitgnited States
ex rel. LaCorte v. Smikline Beecham Clinical Labs., Ind.49 F.3d 227, 232 (3d Cir. 1998). But
this is because once a court dismisses the claims that arise from events treatabgettt of a
pending suitthe second action is no longer “based on the facts underlying [a] pending action.”

§3730(b)(5). The causaf-action by causef-action approach simply lets courts excise those
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claims that are the subject of a pending action. This makes it so thatdhd aetion is no longer
based on the facts underlying a pending actfon.

Notably, the Government’s proffered interpretation is inconsistent with acdtitosk in
this case. Following the Supreme Court’s decisiorEgtobar the Government, by its own
admission, instructed the relators to not file a motion for reconsidera&pecifically, the
Government “asserted its authority to restrict Relators’ counsel from taimys in the case that
the Government believed were inappropriate.”

But according to the Government’s proffered interpretation, it declined to ineeasto

the relators’ “causes of action,” so the relators should have had the right to conduttdahese

of action.”See8 3730(c)(3). Short of seeking outright dismissal of those “causes of action,” which
would require a showing of good causeg§ 3730¢€)(2)(A), it is unclear what authority the
Government had to instruct the relators to not file a motion for reconsideration. Indi¢bd, “
United States declines to intervene, the relator retains ‘the right to ¢dhdwaction™ and “[tlhe
United Stats is thereafter limited to exercising orgpecific rightsduring the proceeding,” such

as “requesting service of pleadings and deposition transcripts,” “seekitaytdiscovery that
‘would interfere with the Government’s investigation or prosecutics @iminal or civil matter

arising out of the same facts,” and “vetoing a relator’s decision to voluntksityiss the action”

12The relatorgontendhat the court’s interpretation will lead to a perverse outcome: relators will
“file separate complairksperhaps for each defendant, each cause of action, or both.” But the
court struggles to see how relators would do so when thedifgé bar provides that “[w]hen a
person brings an action under this subsectiorperson other than the Governmeray. . . bring

a related actiorbased on the facts underlying the pending action.” § 3730(le){§)hasis added)
The plain language of the first-file bar prevents a relator from commencing a second atttain

is based on théacts underlying the firstThe relators alsa@ontendthat “a congtuction that
eliminates partial intervention will simply lead the Government and relators to theveon
intervened claims into separate actions during the seal period.” Again, thestcogdles to see
how thisis possiblewhen relators cannot file sond action that is based on the underlying facts
of the first action.
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United States ex rel. &nstein v. City of New Yark56 U.S. 928, 932 (200@9¢mphasis added).
Nothing in the statutgives he Government the authority to instruct relators to not file certain
motions when the Government has declined to intervBee.8 3730(c)(3), (4).Instead, the
Government’s actions in this case are consistent with the court’s inteqoretaii theplain
language of the statute, which gives the Government the primary responsibifiiyp$ecuting
“the action.”

In sum, the False Claims Act unambiguously uses “action” to mean “civil dctae
Ratzlaf v. United State$10 U.S. 135, 143 (1994) (“ferm apgaring in several places in a
statutory text is generally read the same way each time it appears.”). The Govasrangements
to the contrary are unavailing and undermined by the plain language of the statute

C. The Government May Intervene on Some ButANaif a Relator’s Claims

The Government, in its briefing, creates a false narrative. The Governmees #hat the
court’s interpretation will force the Government to “choose between intervanthg icase as a
whole, even including those claims and defendants that it did not wish to pursue, ongéeieni
entire matter and abandoning potentially meritorious causes of action.” Thi$ keotrbubling if
it were true. But its not.

“If the Government elects to intervene and proceed with aonact ., the Government
may file its own complaint or amend the complaint of [the relator] to clarify or aidd ttethe
claims in which the Government is intervenargl to add any additional claims with respect to
which the Government contends it eéntitled to relief.” 83731(c) (emphasis added). This
unambiguously lets the Government add claims when it interveneeed, the Government did
so in this case. And it lets the Government intervene as to certain claimsatatbest complaint.
But it says nothing about whether relators can maintain themervened portion of the action,

which is the concerat issue here
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D. Relators May Not Maintain the Non-Intervened Portion of an Action

The court now turns to the heart of the matter: whether areafatians an independent
right to maintain the nemtervened portion of an action. The Government’s main argument is that
Congress’ silence as to whether a relator may prosecute thataprened portion of an action
suggests that the relator retains a rightlaoso. Specifically, the Government contends that the
language allowing it “to clarify or add detail to the claims in which [it] is intervémmgans that
a relator can pursue the notervened claims. The court is not convinced.

Congress would not hagven relators the primary responsibility for prosecuting the non
intervened claims in such a cryptic fashi@ee F.D.A. v. Brown & Williamson Tobacco Corp.
529 U.S. 120, 160 (2000) (“[W]e are confident that Congress could not have inteneéshtiel
a decision of such economic and political significance to an agency in so cryptima.fasThere
are a number of ways in which Congress could have given relators sudtt. dt rapuld have
written, “The person bringing the action has the @niyrespnsibility for prosecuting the claims
in which the Government did not interven€f. § 3731(c). Or, “If the Government proceeds with
the action, the action shall be conducted by the Governanehnthe person bringing the actién
Cf. 8 3730(b)(4)Or, Corgress could have taken the Government’s “practical” approach, replacing
“action” with “claim for relief.”s® But such language is noticeably absent from the statute.

Congress’ silence as to a relator’s right to prosecute théntenvened claims leks to the
conclusion that no such right exists. In essence, the Government asks the codrptoviseons
into the statute tallow the relators to maintain the namtervened portion of the action. But this

would result “not [in] a construction of [thetatue, but, in effect, an enlargement of it by the

13 See Claim BLACK’S LAwW DICTIONARY (10th ed. 2014) (defining claim as “[a] demand for
money, property, or a legal remedy to which one asserts a right; esp., the part of antamgola
civil action specifying what relief the plaintiff asks ferAlso termedclaim for relief).
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court, so that what was omitteice], the relator’s right to maintain the namervened claims] ...
may be included within its scopel’lamie v. U.S. Truste&40 U.S. 526, 538 (2004iirst and
second altetions in original)citation omited). But the court need not proceed in this faskion
indeed, there is a fundamentalifference betweefilling a gap left by Congress’ silence and
rewriting rules that Congress has affirmatively and specifically enaotddch is what the
Government asks the court to did. (citation omitted).

The structure of the statute further undermines the Government’s position. Indeed, if t
Government intervenes, it has “themary responsibility for prosecuting the action, aidhll not
be bound by an act ofefjrelator].” 8 3730(c)(1) (emphasis added). Allowing relators to pursue
the nonintervened claims is in direct conflict with this provision. The Governmentdvmatihave
primary responsibility for conducting the actidp after the Government files a complaint in
intervention, a relator's complaint remained operative and the relator tethmeght to amend
that complaint, adding parties and claims to the Government’s action. And ileamuhow the
Government is not “bound by an act of [a relatdfrfhe relator can add allegations, defendants,
and claims to the Government’s actidn.

At least three other provision of the False Claims Act suggest that relatorstmagintain
the nonintervened portion of an actioFirst, consider the provision$dt deal with awards to
relators. Section 3730(d)(1) provides that “[i]f the Governnpeateeds with an actiobrought

by a[relator]under subsection (b), sufiielator] shall .. . receive at least 15 percent but natren

14 The rehtors argue that “[t]he Government is primarily, not solely, responsible fotdingsdn
which it has intervened.” And they state that they are “not in any wayeaolailg the authority of

the Government to prosecute theervened claims in whatever wene Government prefersiith

as little or as much help from Relators as the Government desires.” (empidesi. a his
statement is problematic. It phes that the relators think that they, not the Government, are
primarily responsible for prosecuting portions of the action, which is troubling &iris the
Government that is primarily responsible for “prosecutivgaction’ 8 3730(c)(1).
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than 25 percent of the proceeds @& #cttion or settlement of the clainlemphasis added). Section
3730(d)(2) provides that “[i]f the Government doed proceed with an actiamnder this section,
the [relator] ... shall receive .. not less tha25 percent and not more than 3&rqent of the
proceeds of the action or settleméiiemphasis added). Put simply, a relator’s potential award
depends on whether the Government intervenes in the action, not on whether a relatsopreva
the nonintervened claims.

Thelegislative history confirms this:

If the Government enters the actiamd if the [relator] disclosed relevant evidence

or relevant information which the Government did not have at the time the action

was brought, the [relator] shall reeeinot less than 15% nor more than 25% of the

proceeds of the action or settlement of the claim.

If the government does not enter and proceed with the aetiahf the [relator]

proceeds with it to judgment or settlemethie [relator] shall recee an amount

which the court decides is reasonable. That amount shall not be less than 25% nor

more than 30% of the proceeds of the action or settlement and is to be paid out of

such proceeds.
H.R. Rep. No. 9960, at 3637 (1986) (emphasis addeld)Like the statute, nothing in the
legislative history suggests that Congress intended for courts to applguttages provision for
intervened actions to the claims that the Government prosecuted and then apply thesdamag
provision for nonintervened actins tothe claims that the relators prosecuted.

The relators, in their fourth amended complaint, request that “to the extetitethdnited

States Government has not intervened in this action, [they] be awarded an amotet @aairt

decides is reasonable, iwh is not less than 25% nor more than 30% of the proceeds of any award

15 See al® S. Rep. No. 9845, at 27 (1986)reprinted in 1986 U.S.C.C.A.N. 5266, 5292
(“Subsection (d)(1) provides that when the Government has intervened, taken over thd suit a
produced a recovery either through a settlement agreement or a judty@eelatios will receive
between 10 and 20 percent [sic] of the recovery. Subsection (d)(2) provides thatlitindras
litigated the false claims action successfully and the Government didk&obver the suit, the
relator will be awarded between 20 and 8@cent [sic] of the judgment or settlement proceeds.”)
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or settlement for those claims.” But the statute unambiguously providebdinalatos would be
entitled to “at least 15 percent but not more than 25 percent of the prodetbe@saotion or
settlement of the claim” because the Government has “proceed[ed] with [the] action.”
§ 3730(d)(1)see alsdH.R. Rep. No. 9%60, at 36 (1986) (“If the Government enters the action
... the [relator] shall receive not less than 15% noertttan25% .. ..”). Neither the statute nor
the legislative historysuggeststhat a relator can pursue claims that are separate from the
Government’s to recover an increased award. In sum, the structure of damagesnmovisi
undermines the idea that releg can pursue “nonntervened claims.”

Even if the court could apply the damages provisions to separate claims, the wayin whic
this case has been litigated would create additional problems with apportioningrdroatween
the Government and the rele@oThe Government seeks to impose liability on Stevdasager’s
requests for Title IV funds based on allegations that the school madestalements in certain
PPAs concerning its intent to comply with the ICB. The relators seek to impb#ieylian the
sane exact requests for Title IV funds based on different sets of false statemfaitss, the
relators’ claims against SteveRenager are duplicative of the Government’s in the sense that the
relators attempt to impose liability on the same cldiongpayment, butwith a different factual
basis. Assuming that both the relators and the Government prevail on their dlasnetirely
unclear how the court would determine the relators’ share of damages. Presuthably

Government and the relators can campewith a “practical” solution to this problem. But such a

solution would be unmoored from the plain language of the st&tute.

16 1n fact, with respect to the claims againstv8tesHenager, the relators’ interests and the
Government’s are potentially adverse. Assuming that relaterentitled t@n increased awaifi
they pevail on their separate claims, it is in the relators’ interest to prevail on their elgamst
StevengHenagerwithout assistingthe Government. Indeed, under the relators’ interpretation of
the statute, this would allow them to recover 25 @gp8rceh of the proceeds of any award or
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Secongconsider the provisions dealing with an award of attorney fees to the defendant:

If the Government does not preckwih the action and ther¢lator] conducts the

action the court may award to the defendant its reasonable attorneys’ fees and

expenseff the defendant prevails in the actiand the court finds that the claim of

the [relator] was clearly frivolous, ehrly vexatious, or brought primarily for

purposes of harassment.
8 3730(d)(4) (emphasis addedge alsdH.R. Rep. No. 9%60, at 37 (1986) (“This section further
provides that that if the [relator] proceeds with the action without the Governmenhand t
defendant prevails, the court may award reasonable attorneys fees and expémsetetendant
...."). Put simply, defendants are precluded entirely from recovering attornsyiffeébe
Government “proceeds with the action.” If, however, the Governmefhbégdto intervene in the
action, the relator is potentially on the hook for expenses and attorney fees.

The attorney fe@rovision does not contemplate a situation in which a relator prosecutes
“separate” claims after the Government intervenes in theradind this makes sense. When the
Government intervenes, it has the primary responsibility for conducting tlen,aahd the

Government presumably elected to intervene because the action has merit: Cengsesned

that the Government would amvenein those cases with merit, as opposed to those witBegt.

settlement. But if the Government were to prevail on its claims against Stéeanger, the
relatoss would potentially be limited to recovering 15 to 25 percent of the proceeds. Surely
Congress did not intend thalatos could prosecute claims in a way that makes them potentially
adverse to the Government. This would undermine the entire purpose of the statuietitage

a working partnership between both Government and the [relator].” 132 Cong. Rec-(339382
1986 WL 786917 (1986) (Remarks of Rep. Howard L. Berman). The Government even points out,
citing United States ex rel. Becker v. Tools & Metals,,IN@s. 3:05CV-06271, 3:05CV-2301-

L, 2009 WL 855651, at *6 (N.D. Tex. Mar. 31, 2009), that courts desraissé “claims of relators

that overlap[] with the claims as to which the Government intervened.” So itlsanwhy the
Government has not taken issue withidatos’ continued attempts to allege alternative factual
basedor liability related tothe samexact claims for payment upon which the Government seeks
to impose liability. Indeed, even if thelatos could pursue their own separate claims, the court
would likely need to strike the relators’ allegations thiase fromalternative factuabasesfor
liability as to Stevensienager.
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Eisenstein 556 U.S. at 938'Congress expressly gave the United States discretion to intervene in
[False Claims Act] actiors-a decision that requires consideration of the costs and benefits of
paty status.”).

But if relators, after the Government intervenes, are allowed to addd#efts and claims
to the action, the attorney fee provision is undermined because the relatoctineswcould prove
frivolous, and the defendants woul@éverthelesde precluded from recovering attorney fees
because the Government “proceed[ed] with the action.” In short, the attorngyof@sion
envisions that the Government, when it intervenes, takes responsibility for tieeaetitn. It does
not cortemplate aituation in which a relator continues to add claims to the aéfion.

Third, consider the False Claims Act’s statute of limitations:

A civil actionunder section 3730 may not be brought

(1) more than 6 years after the date on which the violation of seRfi@8 is

committed, or

(2) more than 3 years after the date when facts material to the rightoof ac

known or reasonably should have been known by the official of the United States

charged with responsibility to act in the circumstanbes,in no event more than

10 years after the date on which the violation is committed, whichever ocdurs las
§ 3731(b) (emphasis added).

The Tenth Circuit has held that paragraph (2) “was not intended to apply to privaequi t
suits.”United Stateserel. Sikkenga v. RegenBiieCross BlueShielof Utah 472 F.3d 702, 725

(10th Cir. 2006). So only the spear statute of limitations in paragraph (1) “applies to actions

pursued by private qui tam relator&lhited States ex rel. Told v. Interwest Gon€o, 267F.

7 The relatorscontendthat the attorney fee provision can be applied to faervened claims

only. Of course, this conflicts with the plain language of the statute. And it isepnabc because

it would shift he burden to defendants to apportion attorney fees and expenses between the
intervened and neimtervened claims. Thus, even if a defendant proves that a relator’s claiens wer
frivolous, the relator could, and likely wouykkgue that the defendant has piaiperl apportioned

fees between the fdeearing and nofee-bearing claims.
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App’x 807, 809 (10th Cir. 2008). Put simply, the Tenth Circuit’s interpretation 3%#33 (b)
suggests that either the Government or the relators conducts the action, not both. ladekdorf
could pursue nointervened claims after tH@overnmenintervenes in an action, it is unclear why
the relator could not invoke the statute of limitations found in paragraph (2). The ppttEach

is that the Government, when it intervenes, decides which claims are a paraofion, andhe
Government decides whether to prosecute any claims that fall under paragraph (2).

In sum, there is nothing in the False Claims Act to suggest that a relator may maintain
“non-intervened portion[s] of [an] action.” Indeed, the False Claims Act iar dleat the
Governnent either “elect[s] to intervene and proceed with the actioB73®(b)(2), or it “declines
to take over the action,” § 3730(b)(4)(B)There is no irbetweent®

When the Government intervenes in the action, the relator can “continue as ta plaety
acion.” 8 3730(c)(1). But that right does not encompass the right to conduct the action.ié€ong
intended to let relators conduct portions of the action after the Government intervenstatute
would provide, “If the Government proceedgiwihe actn, the action shall be conducted by the

Governmentnd the person bringing the acti6rCf. 8§ 3730(b)(4)see als® 3730(c)(3) (“If the

18 See also United States ex rel. Bennett v. Biotronik, 876 F.3d 1011, 1021 (9th Cir. 2017)
(“[T]he Government becomes a ‘party’ to the suit as a whole when it intenledessnot become

a ‘party’ to a particular claim or number of claimsUpited States ex rel. Estate of Robert Gadbois

v. PharMerica Corp.292 F. Supp. 3d 570, 577 (D.R.I. 2017) (“The plain language of the statute
makes clear that intervention sentesnakethe Government a party to the entire suit, not just
certain claims or causes of action.”)

19 This is confirmed by the legislative history:

Subsection (b)(4) of section 3730 restates current law which provides that within
the initial 60day period, or before expiration of any stays granted by the court, the
Government must indicate whether it will intervene and proeetdthe actioror
decline to enter If the Government takes over the civil false claims suit, the
litigation will be conducted solely by the Governmérthe Government declines,

the suit will be litigated by the individual who brought the action

S. Rep. No. 99-345, at 23986),reprinted in1986 U.S.C.C.A.N. 5266, 5290 (emphasis added).

51



Government elects not to proceed with the action, the [relator] shall have the ghiduct the
action”). But it does not. Instead, after the Government intervenes, it conducts the action and the
relator continues as a party to the action. § 3730(d{$#stein 556 U.S. at 932 (“If the United
States intervenes, the relator has ‘the right to continupayatothe action, but the United States
acquires the ‘primary responsibility for prosecuting the action.”).

The right to continue as a party to the action is more limited than the right to conduct the
action, and it does not encompass the right todedendaits and claims to the action. Section
3730(c)(2)(C) contemplates the rights that a relator would have as aqtmtyaction. It provides
that the court, after the Government has intervened, can limit the number ofsegreerelator
may call, limit the testimony of those witnesses, and limitétetors crossexamination of other
witnesses. 8730(c)(2)(C). Sothe statute contemplates that a relator, as a party to the action,
could call and crosexamine witnesses.

Section 3730(c)(2)(D) further undemeis the idea thatre@lator, as a party to the action,
can add defendants and claims to the Government's action. It lets a court linatoa'sre
“participation during the course of the litigation” if the defendant shows tleatretators’
partidpation “would cause the defendant undue burden or unnecessary exp&730(d(2)(D).

This provision makes little sense if the right to continue as a party to the acliahem the right
to add defendants and claims to the action.

Assume, as is the case hethat a relator named an additional defendant after the
Government intervened. Could the defendant then argue thagldéib@’s “participation” causes
the defendant “undue burden” and “unnecessary expens$y'3®c)(2)(D). Ineéed, the defendant
would not have been a party to the actiom for the relator’s “participation.” If a relator had the

right to add defendants and claims to the action, courts would be put in the awkward position of
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evaluating these types of argume@=e United States ex rel. hdis v. Tailwind Sports Corp51

F. Supp. 3d 9, 289 (D.D.C. 2014) (noting that the “similarity of the legal theories advanced by
the government and the relator” alleviates the potential burden “caused loy'setantinued
prosecution of th[e] action”).

If Congress truly intended that the right to continue as a party to the actiodedc¢he
right to add defendants and claims to the action, it would not have given courts theaalantitiy t
a relator’s “participation” upora showing that the defendant would suffer undue burden or
unnecessary expense. Sectdi30(c)(2)(D) contemplates that the right to continue as a party to
the action is more limited(g, calling and crosexamining witnesses and engaging in discovery).
And it suggests that Congress did not intend to let relators maintain the non-interveioedobor
an action.

The legislative history provides further insight on what Congress intended wheareit g
relators the right to continue as a party to the aclitwe. Senate Judiciary Committee explained
that relators, under prior versions of the False Claims Act, “ha[d] vituall guaranteed
involvement or access to information about the false claims suit.” S. Rep.-/8459at 25 (1986),
reprinted in1986 U.S.C.C.A.N. 5266, 52980,theproposed 8730(c)(1) in the Senate Bill gave
relators the right to request “copies of all pleadings filed in the action and ad@# deposition
transcripts.” S. 1562, 99th Cong. (1986xlso gave relators the right télé objections with the
court and petition for an evidentiary hearing to object to any proposed sattlento any motion
to dismiss filed by the Governmenld. But the court was required to grant an evidentiary hearing
only “upon a showing of substial and particularized nde’ 1d. And finally, the relatos could
“move the court for leave to conduct the action in the name of the United States ihalteg

its election to take over the suit, the Government does not proceed with the actiomsdtialde
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diligence within & months or such reasonable dttohal time as the court may allow after notice.”
Id. As the Senate Judiciary Committee explained, the proposed Senate 8ikgdors “increased
involvement in suits brought by the relabart litigated by the Governmeht. Rep. No. 99-345,
at 13 (1986)reprinted in1986 U.S.C.C.A.N. 5266, 5278 (emphasis added).

The House Judiciary Committee expressed similar concerns, citing an exanepée av
relator was “precluded from conducting his own discovery.” H.R. Rep. }660, at 29 (1986).
So, the proposed 8730(c)(1) in the House Bill would have expanded the “role of the relator so
that when the Government enters the action therelatorremains a party to the suit with the
same rights as if he had been an inteoveof right under Rule 24(a),eBeral Rules of Civil
Procedure.”ld. at 30. ‘The Government remains the primary litigant and has control of the
litigation, but .. .the relator has access to all documents filed with the court, as well as the righ
to conduct discovery.ld. (emphasis @ded).

Notably, the final language passed by Congress tracked the proposed Senate RBill, whic
“narrowed somewhat” a relatsrrole as a party to the action by allowing courts “to limit the role
of qui tam plaintiffs in theifigation.” 132 Cong. Rec. 882-03 1986 WL 786917 (1986)
(remarks of Rep. Dan R. Glickman). The House Bill defined the rights of relatcegdrgss
reference to the rights of an intervenor of right under Federal Rules of CivildareceeeH.R.
Rep. No. 99%660, at 30 (1986). But the final language of the statute does not. This severely
undercuts the relators’ argument that the court must look to the Federal Rules Bfdcedure

to ascertain what rights a relator has as a “party to the acéfion.”

20 Moreover the Department of Justice expressedceams with the language in the House Bill
that gave relators the “same rights as provided by Rule 24(a).” Speciftballipepartment of
Justice believed that there was a “serious potential for the [misuse] of the atadithe sweeping
rights availablego a private plaintiff under the Federal Rules of Civil Procedure,” so itriglyo
object[ed]” to the provision giving relators the samghts“as provided by Rule 24(&)H.R. Rep.
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In sum, both the plain language of thatste and the legislative history suggest that
Congress envisioned thatrelator, as a party to the action, could (1) call witnesses, (2) cross
examine witnesses, (3) request to receive pleadings and depositionigtangd) object to
proposed settlements, and (5) at the most, conduct disc@ezyA.C.L.U. v. Holde673 F.3d
245, 250 (4th Cir. 2011) (noting that a relator, as a party to the action, “may participate in
discovery, engage in motions practice, andigipate at trial”). But neither thetatute nor the
legislative history suggests that a relator, as a party to an action, can adthdefend claims to
the action. If Congress intended to give relators such rights would imagine that either the
statute or the legislative history would reflect its intent to ddBsib neither doeg!

E. The RelatorsPostIntervention Complaintkack Legal Effect

Here, the relators filed a complaint and later an amended complaint. Then@enethen
filed its complain in interventionSee8 3731(c) (pruiding that the Government may file its own
complaint if it elects to intervene in an action). At that point, the Governmentegased to
conduct the action and had the primary responsibility for prosecuting the ac8@80&)(4);
83730(c)(1). The Government's complasupersededhe relators’ complaint andecame the
operative pleadingCf. United States ex rel. Serrano v. Oaks Diagnostics, 56& F. Supp. 2d

1136, 1140 (C.D. Cal. 2008) (“The intervening ctamg simply alters the complaint eldy filed

No. 99660, at 67(1986) (letter from Assistant Attorney General John Bolton) In the
Department of Justice’s view, giving relators the same rights as a pplaiteiff would
“introduce[] a major disruptie element into the careful and tactically difficult job of proving a
complex fraud case,” leading to “an unnecessanylen to the courts and to the United States.”
Id.

21 Indeed, if finding legislative history to support one’s position is “the equivaleahtefing a
crowded cocktail party and looking over the heads of guests for one’s friendlatoes and the
Government have no friendd the partyConroy v. Aniskoff507 U.S. 511, 519 (1993). At most,
the Government and the relators point to ganstdementsabout the statute’s purpose. These
statements, however, do not suggest one way or the other thae€ongended to let relators
maintain the non-intervened portion of an action.
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[by the relator].”)?? The relators then lost the right to add defendants and claims to the Aatjon.
pleading filed by the relators after the Government elected to intervene lagadeffect. At
most, tle relators could have persuaded thev&nment to amend its complaint to include
additional claims, allegations, or defendafitBut therelatos were unable to take the steering
wheel from the Government, adding new claims, allegations, and defendants to then{g@ovs
action. Accordingly,the court must strike the relatorsecond, third, andourth amended
complaintsbecause¢heyhaveno legal effect.

F. Alternatively, Relators May Not Pursue Claims Alleged in Their Fourth Amended
Complaint Because It Was Not Filed Under Seal

The False Claim Act provides that relators must comply with certain mandatory filing
requirements. Specifically, a relator must (1) provide the Governmédnawipy of the complaint
and (2) file the complaint under seal for at least 60 dag3.38(b)(2);State Farm ke & Cas.

Co. v. United States ex rel. Righy387 S. Ct. 436, 442 (2016). These requiremaktsv the

Governmento “make an informed decision about whether to intervene in the qui tam action.

A.C.L.U, 673 F.3d at 250.

22 Indeed, the statuts clear that the action itrought in the name of the Government” and no
one else. 8730(b)(1). So it is unclear why the plaintithe Governmert-can hae two
operative complaints, one filed by the Government and one filed by the relatoFedédral Rugs

of Civil Procedure contemplate no such thisgeFep. R.Civ. P. 2, 3, 15.

23 This would let the relators take some responsibility in prosecutingehdaims but the
Government would neverthelebs primarilyresponsibldor prosecutinghem This is entirely
consistent with the purpose of th&tute which is “to encourage a working partnership between
both Government and the [relator].” 132 Cong. Rec. HIBB21986 WL 786917 (1986)gmarks

of Rep. Howard L. Berman)lhe Government could delegate work to the relators’ counsel,
achieving “a coordinated effort of both the Government and the citizenry [toladedfeaud on

the Government].” S. ReNo. 99345, at 2(1986),reprinted in1986 U.S.C.C.A.N. 5266267.

If anything, this approach would achieve a more coordinated effort between then@eneand

the relators.
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The False Claims Act, however, says nothing “about the remedy for a violation of [the
sealing requirement].State Farm 137 S. Ct. at 442. The struo¢ of the statute indicates that
violating the sealing requirement “does not mandate dismidsalT’he sealing requirement is
meant to protect the Government, so it “make][s] little sense to adopt a rigidetéger of the
seal provision that prejucks the Government by depriving it of needed assistance from private
parties.”ld. at 443. Thus, whd dismissal may be an appropriate sanction in some cases, courts
should look to the following factors: (1) whether the Government suffered harmskeectihe
violation of the sealing requirement, (2) the nature of the violation, and (3hevitbe violabn
was willful or made in bad faittsee idat 444 (citingJnited State ex rel. Lujan v. Hughes Aircraft
Co, 67 F.3d 242, 246 (9th Cir. 1995)).

Here, tle relators have added new claims to both their third and fourth amended complaint
while disregardinghe sealing requirement. The relators were aware of the sealing requirement. |
fact, theystated that thefiled portions of their second amended complaint under sealibeda
“alleged violations of the [False Claims Act] never before set forth in oy gomplaint.” See
also United States ex rel. Davis v. Pringé6 F. Supp. 2d 679, 684 (E.D. Va. 2011) (holding that
the sealing requirement applies when a relator [§ddew claims for relief or new and
substantially different allegations of fraud”).

Most recently, the relators added allegations that CEHE fraudulently ohdihee
Department of Education to execute a PPA in January 2013. By including altsgatincernig
the January 2013 PPA, the relators attempted to impose liability on clainesyfoept that were
never before at issue in this case. That is, the fourth amended complaint “aNegafgjns of
the [False Claims Act] never before set forth in any pr@mnplaint.” But the relators did not file

it under seal.
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The Government states that the third and fourth amended complaints merely “adidled deta
to the fraudulent schemes already described, and thus did not have to be filed uridenises)|
at best,a misstatement. As noted above, the third amended complaint added a defendant
Wewaski & Associates-to the action. And the fourth amended complaint attempts to impose
liability on requests for Title IV funds that were not covered by any pricadplg. Thee
complaints undeniablgllege newviolations of the~alse Claims Act

Becauselte fourth amended complaint was not filed under seal, the Government had no
opportunity to intervene as to the new claims while the fourth amended comgaaibhed under
seal. By not filing the complaint under seal, the relators deprived the Governnisntight to
intervene as to the new claims without showing “good cause” to dGaopare§ 3730(b)(2)
(“The Government may elect to intervene and proceed with the actioi),.with § 3730(c)(3)
(“When a person proceeds with the action, the ceuttout limiting the status and rights of the
[relator], may nevertheless permit the Government to intervene at a later dag shpwing of
good cause.”).

Even if the relators ltka right to pursue their own claims, the proper sanction for violating
the sealing requirement in this case is to prohibit relators from pursing thdaies alleged in
their third and fourth amendembmplaints.See State Farpil37 S. Ct. at 444 (suggesting that
district courts have broad discretion to craft sanctions whesehling requirement is violated).
Such a sanction is appropriate because it encourages compliantireewséhling requirement, but
it does not prevent the Government from pursuing the relators’ cl8mesidat 443 (stating that
the sealing requiremémwas meant to protect the Government’s interest).

G. Government’s Request to Amend

The Government requests that it be given an oppityttoasubmit a revised complaint in

intervention if the court determines that the relators cannot pursue thetexene portion of
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the action. If the Government intends to expand the scope of its allegatiorratied to file a
motion to amend under Federal Rule of Civil Procedure 15(a)(2). Given the age of thibease
court is inclined to deny a motion to amend unless the Government files its mation24i days
of this order.
CONCLUSION AND ORDER
For the reasons set forth above, it isshgtORDERED:
1. The Colleges’ “Motion for Leave to Take Judicial Notice” (ECF No. 440) is
GRANTED.
2. StevensHenager's and CEHE’s “Motion to Dismiss the Government’'s Amended
Complaint in Intervention” (ECF No. 439) is GRANTED IN PART and DENIED
IN PART. The cout dismissewith prejudice the Government’s claims under the
False Claims Act to the extent that they are based upon its G5 certification theory
of liability. The court denies the remainder of this motion to dismiss.
3. The Colleges*Motion to Dismiss Relairs’ Fourth Amended Complaint” (ECF
No. 438) iISGRANTED IN PART and DENIED IN PARTThe court dismisses
with prejudice theelators’ second cause of action based upon the G5 certifications
and the third cause of action based upon the RMAs. As descridetaihabove,
the court also dismisses portions of the relators’ first cause of actiahyase the
PPAs.
4. Additionally, the relators®Second Amended Complaint” (ECF No. 52), “Third
Amended Complaint” (ECF NA.75), andFourth Amended Complaint” (ECF No.

427)areSTRICKENfor the reasons stated in Part Il of this Order.
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5. Ifit desires to expand the scope of its allegatitms Government is directed to file
a motion to amend under Federal Rule of Civil Procedure 15(@y@gbruary 4,
2019.
Signed January 14, 2019
BY THE COURT
Cp4 N GAMdh

Jill N. Parrish
United States Distric€ourt Judge
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