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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

ENDRE GLENN MEMORANDUM DECISION AND
ORDER:

Plaintiff, e ACCEPTING [119]REPORT AND
RECOMMENDATION ;

V. e GRANTING [125] DEFENDANTS'

MOTION TO STRIKE
BRENNAN H. MOSS and PIA ANDERSON PLAINTIFF'S REPLY TO

DORIUS REYNARD & MOSS, LLC RESPONSE TO REPORT AND
RECOMMENDATION; AND
Defendans. e DENYING [131] PLAINTIFF'S
MOTION FOR LEAVE TO FILE
SUR-REPLY

Case N02:15<¢v-00165DN-BCW
District JudgeDavid Nuffer

Magistrate Judge Brooke C. Wells

Pro se plaintiff Endre Glenn@lenr) filed this action against the law firm of Pia
Anderson Dorius Reynard & Moss, LLC, and attorney Brennan H. Mogsther, Pia
Andersori). Pia Andersomepresented Glenn a Utah State court action agaif@enn’sformer
real estate agent and brokge® The Complaint alleges thRia Andersomishandled litigation
against a real estate agent and brokefagehich Glennhiredthe firm.? Glennassertslaims
for professional negligence (legal malpractice), breach of fiduciary désgchrof contract, and

breach of the implied covenant of good faith and fair dedling.

L Complaint,docket no. 1filed March 16, 2015.
21d.
31d.
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The case was referred to United States Magistrate Judge Brooké wvaksdleall
matters, including aeport and recommendation on dispositive maftdise Magistrate Judge
issued a Report and Recommendafibe “R&R”)® on March 1, 2017 recommending action on
four separatbut relatednotions.The R&R recommends

e GRANTING the Motion for Summary Judgméifiiled by Pia Andersorfthe “Summary
Judgment Motion”);

e STRIKING the Cross Motion for Summary Judgnfdiied by Glenn(the “Cross
Motion”);

e GRANTING IN PART and DENYING IN PART Defendants’ Motida Strike

Plaintiff’s Untimely Cross Motion for Summary Judgniany striking theCross Motion

but consideringhe Cross Motion as an opposition to the Summary Judgment Motion

and
e DENYING Defendants’ Motion to Extend Deadline to File Memorandum in Opposition
to Plaintiff’'s Cross Motion for Summary Judgméetcause no sponse to the stricken

Cross Mtion is required?

The parties were notified of their right to file objections to the R&R within 14 dhys
service pursuant 128 U.S.C. § 636(bandFederal Rules of Civil Procedure 72(b){2)Glenn
filed an objection to the R&R (the “Objection to R&R”), arguing that his profeski@wigence
and related claims should not be dismissed becél)she Magistrate Judge disregarded facts

regarding the prior litigation; (Zplenn’sclaimin the prior litigationwasnotspeculativeas the

Magistrate Judgdetermined; and §3f the prior litigation was unwinnable, then Pia Anderson

4 Order Referring Caseélpcket no. 2, entered July 7, 2017.
528 U.S.C. § 636(b)(1)(B)

6 Docket no. 119filed March 1, 2017.

" Docket no. 90filed October 14, 2016.

8 Docket no. 95filed October 28, 2016.

9 Docket no. 100filed November 18, 2016.

10 Docket no. 101filed November 18, 2016.

1 R&R at 12,docket no. 119
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had a duty to advise Glenn not to pursue the litigaid?ia Anderson responded to the
Obijection to the R&R2 No further briefing on the R&R is provided unde2®U.S.C.
§ 636(b) Glennnevertheless filed a reply Ria Anderson’s response to tBéjectionto the
R&R,** which Pia Anderson moved to strikeGlenn responded with a motion for leavdile a
surteply,t® whichassertedhat Glenn’s arguments in reply should be accepted.

The district court must make a de novo determination of those portions of a magistrate
judge’s report and recommendation to which objestim@made’’ The districtcourt “may
accept, reject, or modify, in whole or in part, the findings or recommendations mdue by t
magistrate judge® De novo review has been completed of those portions of the report,
proposed findings, and recommendations to which objection was made, including the record that
was before the Magistrate Judge and the reasoning set forthR&R&° On this basis, Glenn’s
objections are overruled, atite R&R is ACCEPTED.

Because the arguments in Glenn’s reply in support ddhjsctionto the R&R have

been considered and rejected, Pia Anderson’s motion to strike th& is@¥ENIED. Because

12 Objection to R&Rdocketno. 12Q filed March 14, 2017.
13 Response to Objection to R&R, docket no 121, filed March 28, 2017.
1 Reply re Objection to R&Rjocket no. 123filed April 10, 2017.

15 Motion to Strike Reply Brief or, in the Alternative, Motion for Leave to Sile-reply, docket no. 125filed April
20, 2017.

6 Motion for Leave to File SuReply,docket no. 131filed May 25, 2017 (also filed as a s@ply brief,docket no.
130 filed May 25, 2017).

1728 U.S.C. § 63@)(1)(C).
184,

1928 U.S.C. § 636(b)

20 Docket no. 125
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no further briefing on the R&R is required or permitted, Glenn’s motion for leave todilr-
replyin support of hi¥bjectionto the R&R*is DENIED.

BACKGROUND 22

In 2007 Glenn owned a homeMurray, Utah, which he sought sellbecause he was
relocating to the Stataf Washingtor?® Glenn engaged real estate agent Donna l&adeher
brokerage, NRT LLC d/b/a Coldwell Banker Residential Brokeragke(tively,the“Agent),
to list the homeGlenn received an offer on December 18, 2007 from potential buyers Robin and
Judith Reese (collectively, the “Buyers”) to purchase the HdiRebin Reese was at that time a
judge in Third District CourtSalt Lake County, State of UtahThe Buyers’ offer came in the
form of a Real Estate Purchase Contract (the “Purchase Contract”) with a puratesé p
$540,000?° The Purchase Contract was derived from the form Real Estate Purchase Contract
then used bytah Realtors as the industry standard (the “Standard REPCHe Purchase
Contract provides in Section 8(e): “Buyer’s obligation to purchase under this Contrigt . . .
conditioned upon Buyer’s approval of the following tests and evaluations ofdperBr. Any

other deemed necessary by buyéfs.”

21 Docket no. 131

22 Materialfacts are drawn from the undisputed facts in the Summary Judgment MotdBross Motion, as well
as the documents attached thereto.

23 Summary Judgment Motion { 1; Cross Motion p. 1.

24 Purchase Contract, Moss Declaration in Support of Summary JudgmeahM6t. 2,docket no. 922, filed
October 14, 2016.

25 Summary Judgment Motion p. 2; Cross Motion pg8.2
26d.

271 d.

281, § 8(e).
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After obtaining an independent appraisal showing that the property was valued at less
than the offered purchase price, the Buyers relied on Sectiof®g{&g. Buyers countenffered
at the lower price of $460,000 and, when that was not accepted, refused to purchase e home.
Glenn denied that Section 8(e) permitted the counter-offer or termination of treaseir
Contract. With market conditiongorsening in the face of a walbcumented recession
impactingthe real estate market in 2007 and the following years, Glenn could not sell the home
on terms acceptable to him for yedts.

Glenn sought retribution for the failed sale. Glenn first sued the Buyers (tlyer‘Bu
Action”) in Utah State courGlenn asserted claims for breach of contract, breach of the
covenant of good faith and fair dealing, and specific performance (fraud wategetal After
losing in the trial court, Glenn appealed. On appeal, the Supreme Court dfdlttainfavor of
the Buyers finding that thePurchase Contragtas unambiguouand enforceablas a matter of
law, and that the Buyers were able to cancePilmehase Contract under Section 8(e) based on
an unfavorablappraisaf?

Glenn next sued the Agent (the “Agéxtdtion”) in federal courtPia Anderson
represented Glenn in the action. Glenn argued that the Agent breached contradtdatizmy
duties by failing to advise Glenn of the effect of Section $€n summary judgment Judge

Waddoups dismissed Glenn’s claims for breach of contract, breach of the implied ca@fenant

29 Summary Judgment Motion %% Cross Motion p. 2.
30]d.

31 The home sold in April 2013. Objection to R&R at 6.
32 Glenn v. Reese, 225 P.3d 185, 190 (Utah 2009)

33 Complaint in Agent Action, Moss Declaration in Support of Summaryrdedt Motion, Ex. 1 (“Agent Action
Complaint”),docket no. 941, filed October 14, 2016.
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good faith and fair dealing, and breach of fiduciary ddtjudge Waddoups concluded that the
complaint did nostate a cause of action and there was no irglkeged that would not be pure
speculatior®® Specifically, “[ijt would be pure speculation to argue as to what [the Bjyers’
reaction or their response would have been or what the potential buyer’s response would have
been if [the Agent] had, in fact, done everything that [Glenn] alleges she should havé®done.”
Judge Waddoups further held that the Agent “was not engaged as legal counsel and was under no
duty to give [Glenn] legal advice as to the responsibilities and to the meaningcofithact.®’
Glennthen sued Pia Anderson in this case (the “Malpractice Acti®id)Anderson
moved for summary judgment on Glenn’s claims of professional negligence, brdaticiairy
duty, breach of contract, and breach of the Covenant of good faith and fair déaleg.
Summary Judgment Motion spawned a number of related briefs and mdtenglagistrate
Judgereviewed thebriefing on the motions and recommendganting the Summary Judgment
Motion, treating the Cross Motion as an opposition to the Summary Judgment Motion, and
denying Pia Anderson’s motion for leave to file further briefing on the Crosent

DISCUSSION
Glenn’s Motion for Summary Judgment

Glenn has objected to the Magistrate’s analysis of the Buyer Action, the Acfént,

and the Malpractice Action (this case). Gleiruggled to sell hiMurray, Utah home during the

34 Hearing Transcript from Proceedim Before the Honorable Clark Waddoups, Case No-@&:726CW, Moss
Declaration in Support of Summary Judgment Motion, Ex. 5 (“Waddoups Tigtilsadocket no. 945, filed
October 14, 2016.

351d. at 26:18-22.

3 1d. at 26:2527:4.

571d. at 27:16-19.

38 Summary Judgment Motion.
¥ R&R, docket no. 119
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years 2007 to 2013, which is an unfortunate but common experience for that time period. Glenn
hasfailed to show that the blameor the liability—lies withthe Buyemwho canceled the sale
the Agent who handled the listing, Bia Andersoras his litigation counsel in the Agent Action.
The Utah Supreme Court’s observation about accidents éqidgsly true for economic losses
like Glenn’s:
Not everyfloss] that occurs gives rise tocause of action upon which the party
injured may recover damages from someone. Thousarissésjoccur every

day for which no one is liable in damages, and often no one is to blame, not even
the ones who are injuréd.

Pia Anderson is no more responsible for Glenn’s loss than the Buytbies Agent. The
Objection to the R&R is overruled on each basis Gleamasserted.

The Buyer Action (Utah State Court)

Glenn objects to the Magistrate Judgevaluationof the Buyer ActionGlenn argues
that the Magistrate Judge erred by “[d]isregarding the facts and fratichileepresentatioof
the Buyer Judge Robin Reese.” Glenn’s allegation of fraud against the 8uljesiate datdas
neither relevanto the actual claimeor supportedythe facts

The R&Rrecommends summary judgment agaBknnon hs claims against Pia
Anderson for their representation of Glenn in the Agent Action. Glenndi§ecknt attorney in
the Buyer Actiorf! Whether the Buyemade a fraudulent misrepresentatitich not bear
directly onGlenn’s claims against the Agenttlre Agent Action. The Agent Action concerned
whether the Agent breached a duty to warn Glenn about Section 8(e) of the Purchas® Contra

and its potential effect® The Agent would nobavebeenliable for the Buyes’ fraudulent

40 Martin v. Safeway Stores Inc., 565 P.2d 1139, 1142 (Utah 1977)
41 Objection to R&R pp. 23.

42 Agent Action Complaint
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misrepresentation, if anglenn lost the Buyer Action because Section 8(e) of the Purchase
Contract unambiguously permitted tBayersto cancel the Purchase Contract based on
independently acquired appraisal information, which theytitaudby the Buyers is a new
allegation that was not even asserted in the Buyer A#tidhe Magistrate Judge did not
“disregard” allegations of fraudulent misrepresentation against the 8ult@s basis for
objecting to the R&R is rejected.

Nor has Glenmffered more thannsupported assumptions for his accusation of fraud
against the Buysr*® Glenn claims that the Buyer acted on nonpublic information obtained in his
judicial capacity byrelying on Section 8(e) of the Purchase ConttaEhere is no evidence that
the Buyes, including Judge Reese, had nonpublic information about the Standard REPC
generally or the partie®wn Purchase Contraspecifically To the contrary, the Purchase
Contract and its terms were express, apparent, and available to all pattieBUiyes
benefitted fromludge Reese as a legally trained perswiewing and understanding the
Purchase Contradhat does not createllpability or liability. Glenn had an equal opportunity to
review the Purchase Contrastd seek legal advice

The Agent Action (U.S. District Court)

Glenn objects to the Magistrate Judge’s finding in the Rig&R theAgentAction failed
because the case waseculativeThe objectiorstates!Plaintiff's argument is not speculative

but based on fraud.”

43 Glenn v. Reese, 225 P.3d 185, 190 (Utah 2009)
441d.

45 Objection to the R&R pp. 1, 5.

4 d.
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Glennindeedlost theAgent Action both because he could not show that tpenA
breached a dutip advise Glenn on Section 8{eand because Glenn’s theory of causation was
speculative’® Glenn could only speculate as to how he tedBuyers—or any other buyes
would have negotiated, agreed upon, and performedsaleaf the homaifferently if Glenn
had been fully advised of Section 8(e) and its effédudge Waddoups found Glenn’s claims
facially deficient®® The Magistrate Judge correctly determineaised on Judge Waddoups'’
ruling on the Agent Action, that Pia Anderson could not have salvaged Glenn’s claims through
further discovery or expert testimopy.

Glenn has argued in the Cross Mot®rand in his multiple briefs in response to the
R&R, thatthe Standard REPC was unambiguous and unenforceable. cilento an article
published irthe Utah Divisionof Real Estate News, July 2008In the article, the Utah Division
of Red Estate (the “Division”) offers an explanation for upcoming revisions to twedatd
REPC®* After acknowledginghat theStandard REPC was used to effectuate “numerous
successful real estate transactidbtise Division explains: Somelicensees have had to struggle
with certainprovisions that are contained in the REPC that were either ambiguous, required

clarification or otherwise had an undesired or unintended consequence as a rasgliarje

47 Waddoups Transcrifit 27:16-19.

481d. at 26:26-22.

491d. at 26:2427:4.

501d. at 26:18-22.

5IR&R at11.

52 Cross Motion p. 3.

53 Objection to R&R, Ex. Adocket no. 1241.
S41d.
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that was either currently included or should have been included in the existingpgiateed
REPC.”

Glenn draws from this article the conclusion ilfaj the Buyers were privy to the
deficiencies in the Standard REPC @radidulentlyexploited that information; (2) the Agent
should have advise@lennof the deficiencies in the REPC; and (3) Pia Anderson should have
successfully pursued this basis #oclaim against the Agerlenn’s assertion that Section 8(e)
created a loophole for the Buyers is unfoungfetihe Division in no wagtateghat theStandard
REPC was unenforceable—a result that would be catastrigphite presumablyhousands of
homes sold using the formihe Division’s statements advocaevisions to the StandaREPC
based on complications that some agents, buyers, and sellers experiencee foitim under
certain circumstance$he article from the Divisiodoes not show that the Stand&BPC was
unenforceable or that the Agent breached a duty to Glenn by usifggrthe

But even if the Divisiorhadtaken the position that the Standd&R&PC wagleficient,
such an opinion would have no bearing on the enforcement of Gleurckase€Contract. The
Standard REPC vgaa contract form employed by real estate agents in Utah. The form became a
contract, and no longer a form, when Glenn andBilngerspersonadked, completed, and
executed the Purchase ContrddtePuchase Contract®rms are sel€ontainedThe Utah
courts concluded that Glenn’s Purchase Contract was unambiguous and enféfceable.

The Malpractice Action (This Case)

Glenn argues in his Objection to the R&R ttthe speculative natur@f the Agent

Action] makes the case unwinnahb]ehereforgPia Anderson] should have appropriately

55 Objection to R&R p. 3.
56 Glenn v. Reese, 225 P.3d 185, 190 (Utah 2009)

10
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advised [Glenn].*’ In other words, if Pia Andersdmew “the case was not viable and
unwinnable then he should have advised his client not to pursue the case, rather than incur
$20,000 of legal fees’® This is a new argument in response to the R&R rather than an objection
to the Magistrate Judge’s anakysind recommendation. The argument is not a proper objection
and is rejected®

Glenn’s position is substantively flawed as well. Judge Waddoups and the Magistra
Judge correctly found that the Agent Action fails as a matter of law based onGtetility to
prove damage®. There were several unanswered questions about Glenn’s-casavhat
would have happened had the Agent handled things differently—but those questions were not
answered because they were unanswerable and speculatibecause of how Pia Anderson
litigatedthe casé?

The Magistrate Judge’s recommendation to grant Pia AnderSanisnary Judgment
Motion and dismiss Glenn’s clairfisis accepted.

Glenn’s Cross Motion for Summary Judgment

Glenn did not specifically object tbe Magistrate’s R&R with respect to the Cross
Motion, Pia Anderson’s motion to strike the Cross Motion, or Pia Anderson’s motion to extend

the deadline for responding to the Cross MoffbThe R&R is accepted with respect to these

57 Objection to R&R p. 1.
581d. p. 9.

5928 U.S.C. § 636(b)(1)(CFed. R. Civ. P. 72(b)(dproviding that 4 party may serve and file specific written
objections to the proposed findings and recommendations” but not new atgumsupport of the decidedotion).

f0R&R at 11.
6ld.

62R&R at 12.

3 R&R at 1112.

11


https://www.westlaw.com/Document/NE76D7C80E34E11DEA7C5EABE04182D4D/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NC74C9100B96C11D8983DF34406B5929B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0

motions. Pia Anderson’s Motion to Strike the Cross Mdtievill be granted in part and denied
in part. The Cross Motion is stricken but treated as an opposition to the Summary Judgment
Motion. Pia Anderson’s motion to extend the deadline for responding to the Cross failbn
be deniedecase no response to the stricken Cross Motion is reqtfired.

Motions in Response to Briefing on R&R

In responding to the R&R, the parties filed two additional motions.

Glenn submitted a reply memorandum in further support of his Objection to thé R&R.
Pia Anderson moved to strike this reply brief because no reply is permitted on aioolgeat
report and recommendation and because the reply raises newPfsBesnotion is granted.
The argument and positions raised in the reply brief have been considered aed fejebie
reasons stated herein. Nevertheless, the reply brief is not properly befovarthend should be
stricken®®

Glenn also filed a sur-reply further arguing his position on the R&gether with a
motion forleave to file the sureply.”* The motion is denied. The argument and positions raised
in the sur-reply have been considered and rejected for the reasons stated heeeineless,

Glenn has had ample opportunity to present his arguments, and tieplguvHl be stricken.

64 Docket no. 100

5 Docket no. 101

8 Docket no. 101filed November 18, 2016.

67 Docket no. 123filed April 10, 2017.

68 Motion to Strike Reply Briefdocket no. 125filed April 20, 2017.

6928 U.S.C. 8§ 636(b)(1)(CFed. R. Civ. P. 72(b)(q)imiting briefing on a report and recommendation to one
objection and one response).

70 Docket no. 130filed May 25, 2017.
" Docket no. 131filed May 25, 2017.
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ORDER

IT IS HEREBY ORDERED that the Report and Recommend&isACCEPTED Pia
Anderson’s Motion for Summary Judgmétis GRANTED.Pia Anderson’s Motion to Strike
Glenn’s Cross Motion for Summary Judgméig GRANTED IN PART and DENIED IN
PART.Glenn’s Cross Motion for Summary Judgm@éig STRICKEN and treated as an
opposition to Pia Anderson’s Motion for Summary Judgment. Pia Anderson’s Motion to Extend
Deadline to File Memorandum in Opposition to Plaintiff's Cross Motion for Summary
Judgment® is DENIED because no response to the stricken cross motion is required. This case is
DISMISSED with prejudice.

IT IS FURTHER ORDERED th&ia Anderson’s motion to strike Glenn’s reply in
support of Glenn’s gbctions to the R&R iSRANTED. The reply has been considered and
rejected but it is not properly before the court.

IT IS FURTHER ORDERED that Glennfaotion for leave to file a stneply in support
of his objections to the R&R is DENIED. No further briefing on the R&R is required or

permitted.

2Docket no. 119
73 Docket no. 90
74 Docket no. 100
S Docket no. 95
"6 Docket n0.101
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The Clerkis directed talose the casény remaining motions not addressed by this
Order, including Pia Anderson’s Motion in Limiriéare rendered moot by the dismissal of
Glenn’s claims.

SignedOctober 9, 2017.

BY THE COURT

David Nuffer
United States District Judge

"7 Docket no. 113filed January 27, 2017.
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