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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

TOMBSTONE EXPLORATIONCORP, a MEMORANDUM DECISION AND
Canadian federal corporation, ORDER DENYING MOTION TO
DISMISS FOR LACK OF JURISDICTION
Plaintiff,
V. Case N02:15¢v-00195DN

EUROGAS INC., a Utahcorporation; District JudgeDavid Nuffer
EUROGAS, A.G., a Swiss stock corporation;
and ZB CAPITAL, A.G., a Swiss stock
corporation; RIATA MINERALS INC., a
Montana corporation; WOLFGANG
RAUBALL, an individual; EDWARD
MUELLER, an individual; JACK BAUSKA,
an individual; ALEXANDRA BUENING, an
individual; EIKE PETER LUDES, an
individual; HANS PETER KUNZ, an
individual; ALEXANDER BUENING, an
individual; MICHAEL UDO CHRISTIAN
LUDES, an individual; and TUDOR
HOLDING GMBH, a foreign corporation,

Defendans.

Defendants Jack Bauska (“Bauska”), a Montana resident, and Riata Minerals, Inc.
(“Riata), a closelyheld Montana corporatiofeollectively, “Defendants”), filed a Motion to
Dismiss pursuant to Rule 12(b)(2) of the Federal Rules of Civil Procédime parties’
memoranda and supporting documentation have been carefully reviewed and considered in light

of the governing law. For the reasons set forth below, the mistiBENIED.

! Motion to Dismiss under Rule 12(b)(2) and Supporting Memoran@dmtion), docket no. 40filed June 15, 2015.
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BACKGROUND

In 2013,Plaintiff Tombstone Exploration Corp. (“Tombstone”) and another defendant,
EuroGas, Inc. (“EuroGas”), began negotiations regarding EuroGas’sgtitio in
Tombstone’s mining activitieSTombstone allegethatEuroGas agreed to remit $36,540 to the
Bureau of Land Management (“BLM”) on behalf of Tombstone foratieual maintenance fee
due on Tombstone®61 mining claimsn Arizona® However, the check EuroGas issued
August 28, 2013 to the BLNbr Tombstone’s feevas returned due to insufficient funtls.
Tombstone was not notified of the failure to pay the fee in a timely manneasaadesulthe
BLM did not renewTombstone’s mining claimsTombstone subsequently became aware that
EuroGasa companydomiciled and located in UtdrBauska, and two other named defendants
“arranged to have Rigta company owned and controlled by thenstede[ Tombstone’s]
[m]ining [c]laims in Riata’s nam&’ Bauska is the president, director, and a controlling
stockholder oRiata® After Tombstone mad&umerous requestst havethe mining claims
transferred baclto its nameEuroGas only offered to do so on terms that were not acceptable

to Tombstoné€.EuroGas alsadvised Tombstone that EuroGas had paidhe mining claim¥’
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Shortly thereafter, Tombstone and EuroGas entered into a BteSkeckExchange
Agreemen{(“Agreement”)*! which was later amended twiteA key provision of the Second
Amendment to Agreemengquired Riata to transfer the mining claiback to Tombstone on or
before May 13, 2014° On May 14, 2014, Bauska and othefahdants represented to
Tombstone that the mining claims were in good standing with the BLM aredimvéite process
of transferfrom Riata to Tombston¥.But in June 2014 the BLM advised Tombstone that the
rightsto the mining claimsransferred to Tombstone were no longer active because EuroGas’s
August 28, 2018heck to pay the BLM for the clainmad been returned dueitsufficient
funds!® Tombstone alleges that Bauska knew, or should have knowephésentations
regarding the mining claims were false and that Tombstone would rely orttBawause
Tombstone alleges that the intentional misrepresentations of Bauska ancet¢hdadts were
the “direct and proximate cause of damages to Tombstone,” Tombstone nowdaeages and
specific performancéom EuroGasand Riata’

STANDARD OF REVIEW

To determine a motion to dismiss for lack of jurisdiction prior to trithe"plaintiff need
only make a prima facie showifign order to meet its burdetf Thus, Tombstone'allegations

in its complaint “must be taken as true to the extent they are uncontroverted by the defendant’s
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affidavits!” ° Where there are conflicting affidavits afl facual disputes are resolved in the
plaintiff's favor, and the plaintiff's prima facie showing is sufficientwitihstanding the
contrary presentation by the moving part§f”

ANALYSIS

Defendants argue thpéersonal jurisdiction over Bauska and Riatghis courtviolates
due process and that Tombstone’s Amended Complaint should be dismissed agaifist them.
Defendants argue that dismissal is prdperause neither Bauska nor Riata “had such minimum
contacts with the forum state that [they] should reasonalilyiate being haled into court
there,” and exercising personal jurisdiction over the defendants “offendsomatiitotions of
fair play and substantial justicé®”

For personal jurisdiction over a nonresident defendant, the jurisdiction must be

legitimate under the laws of the forum state” and exercising the jurisdiction “doesfentl of
the due process clause of the Fourteenth Amendmemetause Utah's lorgrm statute
authorizes “jurisdiction over nonresident defendants to the fullest extent eerinytthe due
process clause of the Fourteenth Amendment to the United States Constfflttieng’ is no

need to “conduct a statutory analysis apart from the due process anafysis.
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Due Process

A two-step analysis is required to determine whether jurisdiction over nonresident
defendants is permitted under the Fourteenth Amendment. First, the defendants misstdmave
minimum contacts withhie forum state that [they] should reasonably anticipate being haled into
court there.?® If the defendants do have minimum contacts with the fothenanalysis proceeds
to the second requirement, which is determining “whether the exercise ohalgrgisdiction
over the defendant|s] offends traditional notions of fair play and substantial jiftice

1. The Defendants’relationship with EuroGas suppliesminimum contacts necessary for
specific jurisdiction.

To satisfy the minimum contacts standard, germrapecific jurisdiction may be
shown?® General jurisdiction can be shown “based on the [defendants’] ‘continuous and
systematitgeneral business contacts with the forum statébsent continuous and systematic
contacts, specific jurisdictiocanbe esthlishedwhendefendants havé purposefully directed’
[their] activities toward the forum jurisdiction and where the underlying action isl baesn
activities that arise out of or relate to the defendant’s contacts with the fofnus,
defendants do not need to be physically present in the forum, so long as the foundational
activities of the underlying action arise out of or relate to the contacts.

Tombstone has made various allegatithas Bauskas and Riat& affiliation with

EuroGas and involvement in the ungiang cause of action satistiife minimum contasttest. In
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408, 415(1984).

301d. at 1218.


http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2010470131&fn=_top&referenceposition=1218&findtype=Y&vr=2.0&db=0000506&wbtoolsId=2010470131&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1984119960&fn=_top&referenceposition=415&findtype=Y&vr=2.0&db=0000780&wbtoolsId=1984119960&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1984119960&fn=_top&referenceposition=415&findtype=Y&vr=2.0&db=0000780&wbtoolsId=1984119960&HistoryType=F

turn, Bauskadenies meaningful contaatsth Utah inhis owndeclaration* Bauska contends
that he “had no contact with Utah in connection \aitlything that Tombstone allege.Yet
Bauska does not refute his relationship with EuroGas, a company located and domiciled i
Utah>® Nevertheless, because Tombstone need only make a prima facie siRauiskg’s
factual disputesare notmaterial

The quality of the calacts between Defendaraind this forum is evidenced by
Defendants’ involvement in the contract between EuroGas and TombBtosatisfy the
minimum contacts standard, the Supreme Cemmphasized that “[i]t is... prior negotiations
and contemplated future consequences, along with the terms of the contrthet padies’
actual course of dealirgthat must be evaluated in determining whether the defendant has
purposefully establisheminimum contacts within the forunt”In the Second Amendment to
the Agreement-uroGas ands parent company promise to “have Riatta [sic] Minerals deliver
to [Tombstoneihetwo hundred sixty-one (26 ining claimscurrentlyheld in Riata [sic]
Minerals’ name” *®> Theagreement further states that tadure of EuroGasnd its parent
company to havRiatatransfer the mining claimsould “constitute a material breach” of the
agreement® Though Defendants make the point ttnetir physical presence in Utatas
negligible®” theirinvolvement as a central figure in the 8ed Amendmento the Agreement

reveas significant contacts with the Utadomiciled company, EuroGasombstone claims
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*1d. 1 4.

% Sedd.

3 Burger King Corp. v. Rudzewic471 U.S. 462, 47&9 (1985)

% SecondAmendment to Stockor-Stock Exchange Agreement aidpcket no. 63, filed March 27, 2015.
*1d.

37 Bauska and Riata’s Reply Memorandum in Support of Their Motion to DigRégsly)at 2, docket no. 4gfiled
August 3, 2015.


http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1985125841&fn=_top&referenceposition=79&findtype=Y&vr=2.0&db=0000780&wbtoolsId=1985125841&HistoryType=F
https://ecf.utd.uscourts.gov/doc1/18313297287
https://ecf.utd.uscourts.gov/doc1/18313399869

EuroGas could beontractuallyesponsible foRiata’s activitiedecause it can exert such

control over Riata, a company that Tombstone claims is owned and controlled by £amiGa
other defendant® Defendantslo not dispute the relationship Tombstone alleges theywigve
Utah-domiciledEuroGas® Therefoe, Tombstone’s allegation of the relationship betwBéta
andEuroGagnakes a prima facie showing @ufficientcontacts between the Defendants and the
forum.

Furthermore, Riata’s involvement in the contract increases the likelihooddfetdants
would be haled into Utah courfBhe Agreementas drafted by EuroGastates thatany action
arising out of or relating to this Agreement shall be brought in the state calfederts located
in Salt Lake City, Utah, and each of the parties hereto submits to the jurisdicsiochof
courts.”® Becaus&uroGas's failure thaveRiatatransfer the mineral rightsould constitute a
material breach of theentral part of that agreemebefendantsvere, or should have been,
awarethat their failure to aatould spur a lawsuit in a Utah court. Moreover, Defendants’
contacts are directly lsged to Tombstone’s claims arising out of the breached Agreement and
contested mining claims.

The crux of the Defendants’ argument rests on their alleged similaritieseindants in
Buck v. Kentucky Horse Racing CommissiBut dsmissal inBuckwasbased on the fathat
the plaintiff’'s complaint did “not allege that any of the [defendants] ha[d] conducied a
business with [p]laintiff in Utah,” ndnadthe defendants taken any action “that would give them

any reasonable anticipation that they would be ‘haled into court’ in Utdbefendants assert
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that “the foregoing analysis and legal conclusion is virtually identical to thkafourt should

do in this case® But thereare a number of significant distinctions between the Defendants’
case an@Buck Most notably, Riata and Bauska have an unrefuted business relationship with the
Utahrdomiciled company EuroGas, and their involvement in the Second Amendment to the
Agreemenimeant that theinaction could cause a suit to be brought in Utah coDgtendants

have significantly more contacts with the forum State of Utah than the defemdBotsk

2. Exercising jurisdiction over Defendants does not offend traditional nadns of fair play
and substantial justice.

The second prong of the due process amlpoks to “whether the exercise of personal
jurisdiction over the defendant[s] offends traditional notions of fair play and subktant
justice.”® When determiningdgir play and substantial justicéhe following can be considered:
“(1) the burden on the defendant; (2) the forum state’s interest in adjudicatingphei{8) the
plaintiff's interest in obtaining convenient and effective relief; (4) the itaergudicial system’s
interest in obtaining the most efficient resolution of controversies; and (Shéned interest of
the several states in furthering fundamental substantive social pofitiEsese are some factors
that can‘'sometimes serve to establish the reasonableness of jurisdiction upon alessag
of minimum contacts than would otherwise be requif&d.”

Relying on these factors, exercising personal jurisdiction over Riata arstddoes not
violate the fairness requirement. The fact that Defendamésests are so aligned with EuroGas

as to retain the same counsel as the Usahpany® suggests that it will not present an undue

*2 Motion at6.
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burden on them to manage the litigation with EuroGas’s presence in the forum. In addition,
judicial economy would be best-served by retaining Bauska and Riata in the olitggatign of
Tombstone’s claim againsthem and the other named defendants.

Defendants do not refute any of Tombstone’s arguments regarding thiayaand
substantial justice analysis, other than stating that a lack of prejudgienjsly untrue.*’
Consequentlythere is little evidence that exercising jurisdictower Defendants offends the
notion of fair play and substantial justice. Therefore, the second prong of the dus proces
analysis is satisfied and jurisdiction over Bauska and Riata is proper.

ORDER

For the reasons set forth aboWe]S HEREBY ORDERED thaDefendants’ Motion to
Dismiss for Lack of Jurisdictidfiis DENIED.

SignedOctober8, 2015.

BY THE COURT

Dyl Mh

District Judge Dawitl Nuffer
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