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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

ANDREW R. SCHNEIDER,

Plaintiff, ORDER & MEMORANDUM DECISION
V.
TOOELE COUNTY SHERIFF et al., Case No. 2:15-CV-209-DN

Defendants. District Judge David Nuffer

Plaintiff, inmate Andrew R. Schneider, filed tipio secivil rights suit,see42 U.S.C.S. §
1983 (2015)in forma pauperissee28 id. § 1915. The Court now screens his Complaint and
orders Plaintiff to file an amended complainttoe deficiencies befe further pursuing his
claims.
Deficienciesin Complaint

Complaint:

(a) improperly names as a defendant Tooader@y Sheriff, when he should be naming a
specific individual and when the doctrinereépondeat superior likely renders it an
invalid defendant.

(b) inappropriately alleges\wi-rights violations basg on denied grievances.

(c) does not state a proper Iégacess claim (see below).

(d) raises issues of classificati change in a way that doest support a cause of action.

(e) asserts an injury stemming from rude larggu¢ghat appears toolate 42 U.S.C.S. §
1997e(e) (2013), which reads,8Nrederal civil action malge brought by a prisoner .

.. for mental or emotional injury sufferehile in custody without a prior showing of
a physical injury or the gomission of a sexual act.”
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() has claims appearing to based on conditions of current confinement; however, the
complaint was apparently not submitted using the legal help Plaintiff is entitled to by
his institution under the Constitutioikeelewis v. Caseyb18 U.S. 343, 356 (1996)
(requiring prisoners be giveratequatdaw libraries oradequateassistance from
persons trained in the law' . . . to endilna inmates . . . have a reasonably adequate
opportunity to file nonfrivolous legal @ims challenging their convictions or
conditions of confinement") (quotifgounds v. Smitl30 U.S. 817, 828 (1977)
(emphasis added)).
Instructionsto Plaintiff
Rule 8 of the Federal Rules of Civil Eemlure requires a complaiio contain "(1) a
short and plain statement of the grounds forcthat's jurisdiction . . .; (2) a short and plain
statement of the claim showing that the pleaslentitled to relief; and (3) a demand for the
relief sought.” Rule 8's requirements meaguarantee "that defendarenjoy fair notice of
what the claims against them are and the grounds upon which theyTréstdmmc'ns Network,
Inc. v ESPN, In¢.767 F. Supp. 1062, 1069 (D. Colo. 1991).
Pro se litigants are not excused from ctyimg with these minimal pleading demands.
"This is so because a pro se plaintiff regsiine special legal training to recount the facts
surrounding his alleged injury, ahé must provide such facts if the court is to determine
whether he makes out a claimwhich relief can be grantedHall v. Bellmon 935 F.2d 1106,
1110 (10th Cir. 1991). Moreover,igimproper for the Court "tosaume the role of advocate for
a pro se litigant."ld. Thus, the Court cannot "supply atilohal facts, [or] construct a legal
theory for plaintiff that assumeadts that have not been pleadeBrinn v. White880 F.2d
1188, 1197 (10th Cir. 1989).

Plaintiff should consider the following poirtgfore refiling his complaint. First, the

revised complaint must standtiealy on its own andhall not refer to, or incorporate by



reference, any portion of the original complaiee Murray v. Archamb&32 F.3d 609, 612
(10th Cir. 1998) (stating amendedmplaint supersedes original).

Second, the complaint must clearly statext each defendantypically, a named
government employee--did toolate Plaintiff's civil rights.See Bennett v. Passtl5 F.2d
1260, 1262-63 (10th Cir. 1976) (stating persondigpation of each named defendant is
essential allegation in civil-righ action). "To state a claim, a complaint must 'make clear
exactly who is alleged to lia done what to whom.'Stone v. AlbertNo. 08-2222, slip op. at 4
(10th Cir. July 20, 2009) (unpublishe@mphasis in original) (quotingobbins v. Oklahoma
519 F.3d 1242, 1250 (10th Cir. 2008)).

Third, Plaintiff cannot name an individuad a defendant based solely on his or her
supervisory positionSee Mitchell v. Maynard0 F.2d 1433, 1441 (10th Cir. 1996) (stating
supervisory status alone dasst support 8983 liability).

Fourth, "denial of a grievance, by itselithout any connectioto the violation of
constitutional rights alleged by plaintiff, does not establissgal participation under § 1983."
Gallagher v. SheltgrNo. 09-3113, 2009 U.S. App. LEXIS 25787, at *11 (10th Cir. Nov. 24,
20009).

Finally, the Court notes thah of Plaintiff's claims involve legal access. As Plaintiff
fashions his amended complaing should therefore keep in mitidht it is wellrecognized that
prison inmates "have a constitutional right to taade, effective, and meaningful' access to the
courts and that the states h&a#firmative obligations' to assure all inmates such accésamios
v. Lamm 639 F.2d 559, 583 (10th Cir. 1980). Bounds v. Smit30 U.S. 817 (1977), the

Supreme Court expounded on the obligation twvigle access to the Courts by stating "the



fundamental constitutional riglf access to the courts requingrison authorities to assist
inmates in the preparation and filing of meaningful legal papers by providing prisoners with
adequate law libraries or adequate agsis from persons trained in the lavd: at 828
(footnote omitted & emphasis added).

However, to successfully assert a constitutiataiim for denial of access to the courts, a
plaintiff must allege not only th@adequacy of the library ordal assistance furnished but also
"that the denial of legal resources hinderée [plaintiff's] effortso pursue a nonfrivolous
claim." Penrod v. Zavargs34 F.3d 1399, 1403 (10th Cir. 1996) (emphasis ad@=adper v.
Deland 54 F.3d 613, 616 (10th Cir. 1995). In otherds) a plaintiff must show "that any
denial or delay of access to the coudjpdiced him in pursuing litigation.Treff v. Galetka74
F.3d 191, 194 (10th Cir. 1996). Moreover, the nawefous litigation involved must be "habeas
corpus or civil rights actions garding current confinementCarper, 54 F.3d at 616ccord
Lewis v. Case)b18 U.S. 343, 353-55 (1996).

Motion to Appoint Counsel

The Court now addresses Plaingiffhotion for the Court to requgst bonocounsel to
represent him. Plaintiff has monstitutional right to counseBSee Carper v. Delan®4 F.3d
613, 616 (10th Cir. 1995Bee v. Utah State Prisp823 F.2d 397, 399 (10th Cir. 1987).
However, the Court may in its discretioppmint counsel for indigent plaintiffsSee28 U.S.C.S.
§ 1915(e)(1) (2013)arper, 54 F.3d at 61 AVilliams v. Meese926 F.2d 994, 996 (10th Cir.
1991). "The burden is upon the applicant to corwitihe court that theis sufficient merit to
his claim to warrant theppointment of counsel.McCarthy v. Weinbergr53 F.2d 836, 838

(10th Cir. 1985).



When deciding whether to appoint counsel,district court should consider a variety of
factors, "including 'the merits of the litigant's ofe, the nature of the factual issues raised in the
claims, the litigant's ability to present his claimsd the complexity of the legal issues raised by
the claims.” Rucks v. Boergermanf7 F.3d 978, 979 (10th Cir. 1995) (quotijliams, 926
F.2d at 996)accord McCarthy 753 F.2d at 838-39. Consideritiige above factors, the Court
concludes here that, at this time, Plaintiff's claims may not beadidy the issues in this case
are not complex, and Plaintiff ot at this time too incapaated or unable to adequately
function in pursuing this matter. Thus, the QGalenies for now Plaintiff's motion for appointed
counsel.

ORDER

IT ISHEREBY ORDERED that:

(1) Plaintiff must within thirty days curthe Complaint’s deficiencies noted above.

(2) The Clerk's Office shall mail Plaintiff a copy of the Pro Se Litigant Guide with a form

complaint for Plaintiff to use should lsboose to file an amended complaint.

(3) If Plaintiff fails to timely cure thelaove deficiencies according to this Order's

instructions, this action will bdismissed without further notice.

(4) Plaintiff's motion for appointed counseD&NIED, (seeDocket Entry # 7);

however, if, after the case dewps further, it appears thatwtsel may be needed or of

specific help, the Court will ask an attorneyappear pro bono on Plaintiff's behalf.

(5) Plaintiff’'s motion for service of processD&ENIED. (SeeDocket Entry # 11.) There

is no valid complaint on file to serve. Moneer, the Court will s@en and order service



of process on prisoner complaints withoutrppting. So, no motions of this kind are
ever needed.
(6) Plaintiff’'s motion for a copy of the ComplaintENIED. (SeeDocket Entry # 12.)
Plaintiff suggests this is needed so hg/marve the Complaint; however, the Complaint
is invalid, as discussed above.
DATED this 14" day of January, 2016.
BY THE COURT:

DIdf

CHIEF JUDGE DAVID NUFFER
United States District Judge




