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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

FIRST AMERICAN TITLE INSURANCE MEMORANDUM DECISION AND
COMPANY and FIRST AMERICAN TITLE | ORDER GRANTING IN PART AND

COMPANY, LLC, DENYING IN PART FIRST
AMERICAN’S MOTION FOR
Plaintiff, PARTIAL SUMMARY JUDGMENT
V.

Case N02:15¢v-00229DN
NORTHWEST TITLE INSURANCE
AGENCY, LLC, MICHAEL SMITH, JEFF District JudgeDavid Nuffer
WILLIAMS, and KRISTI CARRELL,

Defendant.

BACKGROUND

Plaintiffs First American Title Insurance Company and First American Title @oypp
LLC (collectively “First Americafi) brought suit against Northwest Title Insurance Agency,
LLC (Northwest) and Michael Smith, Jeff Williams, and Kristi Carredlliectively “Individual
Defendants).! The first three causes of action are only against the Individual Defendants: C
I, Michael Smith breach of contract; Count I, Jeff Williams breach of aofjtCount Ill, Kristi
Carrell breach of contract.

In this motion? First Americarseels partial summary judgment on three narrow issues
related only to those first three causes of ac{iby’“that all rights to enforcthe Individual

Defendants’ employment agreements transteto First American by operation lafv as part of

I Complaint,docket no. 2filed April 3, 2015.

2 Plaintiffs’ Motion for Partial Summary Judgment and Memorandu Support (Motion)docket no. 21 filed
June 9, 2016.
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the merger between Equity Title and First Amerigadrf2) “that the Individual Defendants
violated the non-competition provisions in their contraétaiid (3) that Smith and Williams
violated nonsolicitation provisions in their contracts.Defendants opposed this moti®Rirst
American replied to their Oppositidn.

This order grants the motion except that it finds that Smith did not violate-a non

competition obligation.
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UNDISPUTED MATERIAL FACTS?®

1. Michael Smith signed an Employment Agreem@mith Agreementyvith
Equity Title Insurance Agency, In¢Equity) on August 15, 200%4.

2. Smith is an attornelf

3. Smith negotiated the terms of the Smith Agreement, read it before signing it, and
agreed to its term§.

4, Section 7 of the Smith Agreement is titled “Noncompetitiéh.”

5. Section 7 of the Smith Agreement provides:

During his employment with Equity, and for a period of one (1) year thereatfter, if
terminated for “Cause” (as defined in Section 10 below), Smith shall not |girect
or indirectly, either as an employee, employer, consultant, director, oy wttzer
individual or representative capacity, engage or participate in any businss tha
in competition in any manner whatsoever with the business of Equity, covering an
area in all directions 100 miles from any of the offices of Equity. If Smith is
terminated without Cause, the period for which he shall not compete with Equity
as described above shall be reduced to six (6) months from the date of his
termination. Notwithstanding the foregoing, nothing herein shall restrict Smith’s
right to practice law subsequent to termination of his employment with Equity;
provided, however, that Smith shall not be employed by any person or entity
engaged in the titlsmsurance business.

6. Section 8 of the Smith Agreement is titled “Nsalicitation.*

7. Section 8 of the Smith Agreement provides:

8 This summary of the undisputed material facts is derived from the paméesoranda. Edits have been made to
remove disputed materidlhose edits are not indicated in the summa@he defendants include mafactual and
legal glosses in the sections of the Opposition labeled “Defendantsdiesto Plaintiffs’ Statement of Elements
and Undisputed Material Facts” and “Defendants’ Additional Material UntkspFacts.” Opposition at-wc. Per
Docket Text Ordegranting in part and denying in part 242 Motion to Strilexket no. 286entered September 27,
2016, “[a]ll unnecessary factual and legal glosses in [the Oppositibiige disregarded.”

9 Motion at 2; Opposition at vii.
10 Motion at 2; Opposition at vii.
1 Motion at 2; Opposition at vii.
12 Motion at 2; Opposition at vii.
13 Motion at 2-3; Opposition at viiviii.

4 Motion at 3; Opposition at viii.
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During his employment with Equity, and for a period of one (1) year thereafter,
Smith, on behalf of himself or any other persorentity, shall not hire, attempt to
hire, recommend for hire, or employ, directly or indirectly, any employee of
Equity. During this one-year period of time, Smith shall not encourage or induce
any employee of Equity to resign from Equity or assistahgr employer in
recruiting or hiring any employee away from Equity.

8. Under Section 12(b) of the Smith Agreement, Smith agreed that “[t]he terms,
conditions, and obligations of this Agreement shall inure to the benefit of, and be binding upon
the partiehereto and the respective heirs, executors, administrators, successorggasd ass
thereof.®

9. Jeff Williams signed an Employment Agreem@ntilliams Agreementyith
Equity on May 16, 2006°

10. Williams read the Williams Agreement before signing it and agieéd
terms?’

11.  Section 7 of the Williams Agreement is titled “Noncompetitiéf.”

12.  Section 7 of the Williams Agreement provides:

During his employment with Equity, and for a period of one (1) year thereafter, if

terminated for cause, Williams shall ndirectly, or indirectly, either as an

employee, employer, consultant, director, or in any other individual or

representative capacity, engage or participate in any business that is in

competition in any manner whatsoever with the business of Equity, covering an

area in all directions 100 miles from any of the offices of Equity. If Williams is

terminated without cause, this non-competition provision shall not apply after
such terminatior®

13.  Section 8 of the Williams Agreement is titled “Nsalicitation.”2°

15 Motion at 3; Opposition at ix.
16 Motion at 3; Opposition at ix.
17 Motion at 3: Opposition at ix.
8 Motion at 3; Opposition at ix.
19 Motion at 3; Opposition at .

20 Motion at 4; Opposition at x.



14.  Section 8 of the Williams Agreement provides:

During his employment with Equity, and for a period of one (1) year thereafter,
Williams, on behalf of himself or any other person or entity, shall not hire,
attempt to hire, recommend for hire, or employ, directly or indirectly, any
employee of Equity. During this ongar period of time, Williams shall not
encourage or induce any employee of Equity to resign from Equity or assist any
other employer in recruiting or hiring any employee away from Equity. If
Williams is terminated without cause, this rawlicitation provision shall not

apply after such terminatiof.

15.  Section 12 of the Williams Agreement provides:
Williams may terminate his employment with Equity at any time upon 30 days’

prior written notice to Egjty. Upon such termination, the one-year period of non-
competition and non-solicitation described in Section 7 and Section 8 above shall

apply??
16.  Under Section 13(b) of the Williams Agreement, Williams agreed that “[t]he

terms, conditions, and obligations of this Agreement shall inure to the benefit of, and be binding
upon the parties hereto and the respective heirs, executors, administratorspsiacesassigns
thereof.’23

17.  Kiristi Carrell signed a letter agreement with Eq@arrell Agreementregardng
“Terms of Employment” on August 1, 2063.

18.  Carrell read th€arrell Agreement before signing it and did not inform anyone
that she did not agree to its terfis.

19.  Section 7 of the Carrell Agreement is titled “NGompetition.”®

20.  Section 7 of the Carrell Agreement provides:

21 Motion at 4; Opposition at-xi.
22 Motion at 4; Opposition at xi.
23 Motion at 4; Opposition at xi.
24 Motion at 4; Opposition at xi.
25 Motion at 4; Opposition at xkii.

26 Motion at 4; Opposition at Xii.



During your employment with Equity Title and for a period of one year thereaft

you may not participate in any competing title insurance or escrow business

within a 40mile radius of any of Equity Title’s offices.

21. In September 2003, First American acquired a 25% ownership interest in
Equity.2®

22.  First American acquired an additional 25% ownership interest in Equity in March
2005, making it a 50% owné¥.

23.  In October 2008, First American purchased an additional 45% ownership interest
in Equity through a Stock Purchase Agreement, making it the majority Gner

24.  The Stock Purchase Agreement (SPA) is dated October 15, 2008. It was executed
by First Americariitle Insurance Company as the Buyer, Orange Coast Title Company as the
Seller, and Equit¥itle Insurance Agency, Inc., as the Compéhy.

25.  Under Section 2.9(b) and as reflected in Schedule 2.9(a) of the SPA, the Smith
Agreement and the Williams Agreement were defined as “Material Contracts” treaheehn
“full force and effect.®?

26. Equity was nbdissolved as a consequence of the SPA. It remained a separate

legal entity and a division of First American until it merged with First American i2.201

27 Motion at 4-5; Opposition at xii.
28 Motion at 5; Opposition at Xii.

2% Motion at 5; Opposition at Xii.

30 Motion at 5; Opposition at Xii.

31 Motion at 5;0pposition at Xiii.

32 Motion at 5; Opposition at »xvii.

33 Motion at 5; Opposition at xvikviii.



27.  First American acquired the remaining 5% ownership interest in Equity in
February 2009, making it ¢hsole owne??

28.  The Individual Defendants worked for the EquFjrst American entity until
Equity and First American merged in 20%2.

29. In 2012, First American Title Company, LLC, and Equity Title Insurance
Agency, LLC, filed Articles of Merger and an Agreement and Plan of Merghrthat Utah
Department of Commerc&.

30. The Preamble and Section 6 of the Agreement and Plan of Merger provide that
Equity and First American were to “merge into a single entity.” The effectvedEquity’s
“separate existence” cegband it “merged with and into the Surviving Entity,” whiept the
name “First American Title Company, LLC”

31. Section 6 of the Agreement and Plan of Merger provides that “[a]ll the assets,
rights, privileges, powers, immunities, purposes and prop&ay, fersonal, intellectual and
mixed), of each of the Constituent Entities, and all debts due to either of them, shall be
transferred to and vested in the Surviving Entff.”

32.  Each of the Individual Defendants continued their employment, in some capacity,

with FirstAmerican after the mergé¥.

34 Motion at 5; Opposition at xvii.

35 Motion at 5-6; Opposition at xviHxxxv.
36 Motion at 6; Opposition at xxxv.

37 Motion at 6; Opposition at xxxv.

38 Motion at 6; Opposition at xxxvi.

39 Motion at 6; Opposition at xxxvi.



33.  On December 21, 2011meore than three years after the execution of the-SPA
Smith sent an-enail to Mark Webber asking “how to submiileage reimbursement requests.”

34. Regarding the monthly car allowance provided fothie Smith Agreement, Smith
stated: “As | mentioned to you when we discussed this, | was under the imptbsscar
allowance had been wrapped into the base salary a long time ago.” So, he continuedh“dlthoug
may appear as if | am asking for motegially is no more than it once was.” Webber responded:
“Apparently your car allowance had not been rolled up because of your employmeatt
but | have asked Kurt to seek approval to have it rollesbujrat you can start getting mileage
on top ofit.” 41

35. Ontwo occasions in 2011, Smith senhails regardingFirst Americars right to
enforce non-competition provisions in contracts that other employees had sigm&ajuity *

36. OnJune 17, 2011, Smith sent amaH to Mark Webber concerning an escrow
officer. The escrow officer had signed an employment contract with Equity ceniber 5,
2005. The contract included a non-competition provision prohibiting the escrow officer from
competing with Equity “anywhere within 40 miles of any office of EquityeTlibcated in the
State of Utah” for a “period of one (1) year following the termination” of mpleyment with
Equity.*

37.  The escrow officer told Smith “about an offer he received from a title company
that supposedly would pay him a lot more.” Smith relayed:

[The escrow officer] has done a nice job of developing some clients, but we have
put a lot of great business in his lap. He has done a good job of maintaining that

40 Motion at 7; Opposition at XxxwKxxVii.
41 Motion at 7; Opposition at XxXwKxxxviii.
42 Motion at 7; Opposition at XXXVHxXxXix.

43 Motion at 7; Opposition at xxxix.



business, but it is business we could have definitely passed on to other closers in
the dfice . . . . My response was firm — | told him we were not in a position to
offer him any more money, and that we would take him to the mat on the
noncompete if he left for another title compdfy.

38. Inthat same-enail, Smith stated:

In response [the escrow officer] wondered out loud if | thought thecaorpete
restriction would hold up given, in his words “Equity is not the same company
after First American took over.” | responded that | absolutely believed the

noncompetavould be enforceable and that we would seek to enforce it if he
leaves.

39. In 2012,williams entered into a bonus plan with First Ameriéan.

40. In 2012, Carrell entered into a bonus plan with First Amertéan.

41.  In 2014,Smith entered intabonus plan with st American?’

42.  Smith’s employment witlfrirst American ended on March 9, 205,

43.  Northwest Title opened to the public on March 9, 2675.

44.  Smith is employed as a Principal of Northwest Title. He manages the-day
business of Northwest Titfe.

45.  Williams voluntarily terminated his employment wkirst American on March

10, 20153

44 Motion at 7-8; Opposition at xxxixxl.

45 Exhibit 11 Jeff Williams’ Director, Escrow Staff Development Productionu&oPlan (the “Williams/FATCO
Bonus Plan”) [Filed Under Seallpcket no. 232, filed July 11 2016.

46 Exhibit 12 Kristi Carrell's Escrow Branch Manager Production Bonas Rhe “Carrel/[FATCO Bonus Plan”)
[Filed Under Seal]docket no. 239, Filed July 11, 2016.

47 Exhibit 10 Mike Smith’s Utah legal Counsel Production Bonus Plan (théH&MATCO Bonus Plan” [Filed
Under Sealldocket no. 39-1, filed July 11, 2016.

48 Motion at 8; Opposition at xkli.
49 Motion at 8; Opposition at xXklii.
50 Motion at 8; Opposition at xliii.

51 Motion at 8; Opposition at xliii.
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46.  Williams is employed as Executive Vice President of Escrow &@joas for
Northwest Title. Heoversees the day-today operations of escrow for NorthwestTitle.

47.  Carrell resigned from First American on March 10, 26%5.

48. Carrell is employed as a Vice President, an Escrow Officer, and Branch Manager
of Northwest Title’s Sugar House office.

49.  Northwest Title’s main corporate office also operates as its Sugar Harsz b
office. It is located at 2150 South 1300 East, Suite 350, Salt Lake City, Utah 84106. Each of the
Individual Defendants works out of Northwest Title’s Corporate/Sugar House .0ff

50. First American’s office in Sugar House is located at 2180 South 1300 East, Suite
130, Salt Lake City, Utah 84108.

51.  Northwest Title’sCorporate/Sugar House office is less than a mile from and
actually just a few hundred feet from First American’s Sugar Houseeo8imith testified that it
is in the “building next door”

52.  After resigning fronFirst American the Individual Defendantsave been
providing title insurance, escrow, and closing services on behalf of NorthileshTirect
competition withFirst American. And, por to being employed by First Americaihey also

provided the same or similar services to customers in adioeepetition withFirst Americam?

52 Motion at 8; Opposition at xliixliv.
53 Motion at 8; Opposition at xliv.
54 Motion at 8; Opposition at xliv.
55 Motion at 9; Opposition at xlixlv.
56 Motion at 9; Opposition at xlv.
57 Motion at 9; Opposition at xlv.

58 Motion at9; Opposition at xlxlvi.
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53. The IndividualDefendants and others regularly solicit various customers and
potential customers dfirst Americanand of numerous title compani&s.

54.  The Individual Defendants do not dispute that they have been compéting w
First American®

55.  The Individual Defendants do not dispute that they have been competing since
they resigned fromiEst American®!

56.  Smith is an owner of Northwest Titfé.

57.  Williams is an owner of Northwest Titf.

58. Besides Smith and Williams, twenrsyx other First American employees left First
Americanto join Northwest at its inceptidf.

59. Between March 10, 2015, and March 24, 2015, Northwest Title hired twenty-
eight employees from First Americ&n.

60. Most of the Northwest Title employees who came from FireeAcan work in
the same positions and locations as they did at First Amefican.

61. InJanuary 2015, Mike Smith introduced Jeff Williams and Casey Buhler, his

longtime administrative assistant at First American, to Doug Sthith.

59 Motion at 9; Opposition at xIwklvii.
50 Motion at 9; Opposition at xlviii

61 Motion at 9; Opposition at xlviii.
52 Motion at 10; Opposition at .

63 Motion at 10; Opposition at I.

64 Motion at 10; Opposition atli.

85 Motion at 10; Opposition at-Hiii.

66 Motion at 10; Opposition at liii.

67 Motion at 10; Opposition at livi.

11



62.  Prior to that meeting, Smith had informed Williams and Buhler that he was
considering forming a new title business. Smith told Doug Smith of Willsuarst! Buhler’s
interest in the new venture. Doug Smith later hired Williams and Buhler on behaftbivest
Title.%8

63. Mike Smith also directed other First American employees to Doug Smith, who
hired them on behalf of Northwest Titl@arrell got Doug Smith’s information from Mike Smith.
Carrell contacted Doug Smith, who she had never met or spoken to before, and he Ked her.

64.  After Smith announced his resignation, he was contacted by several people,
including branch managers, who expressed an interest in going to the new cdvhipar§mith
referredsome ofthem to Doug Smitt°

65. Mike Smith announced his resignation from FATCO on March 9, 2015. Almost
immediately, he was contacted by several people, including a number of brangjeraawao
expressed an interest in joining him at the new compdike Smith told him or her that he
could make no offers on behalf of Northwest, but they could contact Doug Smith. Mitke Smi
testified that he “gavpsome of] them Dou@Smith]'s contact information

STANDARD OF REVIEW
Summary judgment is appropriate if “there is no genuine dispute as to any matéaaldfa
the movant is entitled to judgment as a matter of I5wA Tactual dispute is genuine when “there is

sufficient evidence on each side so that a rational trier of fact could reselgstie either way’®In

58 Motion at 10; Opposition at Ivi.

59 Motion at 16-11; Opposition at Ivilvii.

70 Motion at 11; Opposition at Ivlviii.

" Motion at 11; Opposion at lix.

2Fed. R. Civ. P. 56(a)

73 Adler v. WalMart Stores, InG.144 F.3d 664, 670 (10th Cir. 1998)

12
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determining whether there is a genuine dispute as to material fact, thelould “view the factual
record and draw all reasonable inferences therefrom most favorably to the nonnibvant.”
The moving party “bears the initial burden of making a prima facie demonstratioa of t
absence of a genuine issue of material fact and entitlement to judgment as afrfzattéfo
DISCUSSION
“The elements of a prima facie case for breach of contract are (1) a contract, (2)
performance by the party seeking recoverybf@gach of the contract by the other party, and (4)
damages.”® Acknowledging “that genuine issues of fact may exist as to” the second ard fourt
elements’’ First American’s Motion only relates to the first and third elements. Spegfficall
First American seks summary judgment on the following:
1. “that all rights to enforce the Individual Defendants’ employment
agreements transferred to First American by operation of law as partroétger”;®
2. “that the Individual Defendants violated the non-competition provisions in
their contracts™® and

3. “that Messrs. Smith and Williams violated the rsmiicitation provisions
in their contracts

Following that request, this memorandum decision and order will not address every
element in the breach of contract clainddies not address the full breadth of the question of
whether the employment contracts were valid at formation or whether #reyalid after the

stock purchase and merger. And it will not address First American’s performaheegoiesstion

741d.
S|d. at 67071.
6 Bair v. Axiom Design, L.L.C20 P.3d 388, 392 (Utah 2001)

7 Plaintiffs’ Motion to Strike Portions of Defendants’ Opposition to Plaintifigition for Partial Summary
Judgment at Socket no. 242filed July 2, 2016.

8 Motion at 1.
d.
80d.

13
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of damagesdlt is limited to the narrow parameters listed abdvaus, the following sections in
Northwest'sOpposition will not be considered:

1. Argument Section I, titled: “FATCO Also Fails to Establish the Element
of Damages

2. Argument Section I, titled: “FATCO o Does Not and Cannot
Establish the Element of Its Performance 82 .”

3. Argument Sulsection IV(A), titled: “FATCO Would not Be Entitled to
Step into the Shoes of Equity and Thereby Expand or Extend the Individual Defendants’
Obligations.”

4, Argument Sulsection IV(B), titled: “The Noncompetition and
Nonsolicitation provisions in the Old Equity Contracts Are UnenforceableuBedhe
Individual Defendants Were not Key Employeé%.”

5. Argument Sub-section IV(D), titled: “Even if the Noncompetition and
Nonsolicitation Provisions Were Somehow Enforceable®*. .”

The Individual Defendants’ employment agreements with Equity tansferred to First
American by operation of law as part of the merger.

To establish that the Individual Defendants’ employment agreements witly Equit
transferred to First Americafjrst American musshow that {) the Individual Defendants’
employment contracts remained in force aftiest American bought Equity through a stock
purchase; an(R) that the Individual Defendants’ employment caots remained in force after

Equity and First American merged.

81 Opposition at 1012.
82 Opposition at 1221.
83 Opposition at 2324.
84 Opposition at 25.
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(1) The Individual Defendants’ employment contracts remained in force after te stock
purchase.

“There are three basic approaches the participants can take to structure” the @c@disiti
one corporation by anoth&tstatutory merger, asset purchasestock purchas®.Regarding
asset purchaseand stock purchasdabe Cairt of Common Pleas of Pennsylvanialoyner
Sports Med. Inst. Inc. v. Stejb&kletermined that the distinction between the, tis “a
distinction without a difference®® Utah law disagrees

The distinctions between corporate stock and asset purchases are well recognized
Generally speaking, when all the assets ofregoing business are purchastu
purchaser does not acquire the liabilities of the corporation as a stock purchaser
would . . . Additionally, the purchaser in an asset transaction takes legahititl

the property, i.etjtle to property trasfers from one party to another . . . .
Converselyjn a stock purchase transaction the corporation's assets remain titled

in the [original] corporation's namé&?®

The Court of Chancery of Delawaasovalues the distinction:

The relationship created by a purchase and sale of assets differs materially from
that resulting from a stock purchase. In the former the buyer becomes the owner
of the sellers’ assets. In the latter it does not. In a sale of assets dp afenti

corporate interests is created. In a stock purchase the interests remain segarate an
distinct. The former has most, if not all of the incidents of a merger, and its result

is the same as a merger. The incidents and result of the latter are substantially
different. In a stock purchase the buyer, having no other business interests as he
becomes merely a holding company. In a sale of assets the buyer carries on its
business as before, with additional as8ts.

85 Franklin A. Gevurtz, Corporation Law 675 (2d ed. 2010).
861d.

8745 Pa. D. & C.4th 242, 249 (Com. Pl. 1999)

88|d. at 249.

89 Sachs v. Lessgt63 P.3d 662, 674 n.18 (Utah Ct. App. 20@Mphasis added). This case was readsren

different grounds, irSachs v. LessgP07 P.3d 1215 (Utah 2008)he Utah Supreme Court preserved the distinction
between asset and stock purchases in the corporate setting. It held #sgtitgdhe fact that stocks or shares in a
corporation are generally considered personal property, there are occdstoriheir transfer is entirely secondary
to the transfer of real property assetd."at 1219 Specifically, it determined that in the real estate transaction
setting, “[a] sale of all of the stock of a corporation has been held to bed Balassets.id.

%0 Orzeck v. Engleharé41 Del.Ch. 223, 2228 (Del. Ch. 1963jcitations omitted).

15
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Because the corporation whose stock was acquaortinues to exist, its interegisrsist,
includingits interests in ongoing contractudligations.This is a basic test of corporatioraw:
“Shareholders are promised equal participation, not in the ownership, but rathensedhe
Company assets. Thistiseinterestthat stock ownership evidence¥™while the individual’s
interestin the partnership or corporation (which could be 100%) would be property of the estate,
the assets of the partnership or corporation would not?3Ehis isdue tothe rature of
corporations: “The corporation is a person and its ownership is a nonconductor thattmakes i
impossible to attribute an interest in its property to its mem§&hus, any contractual
obligation owed the target corporatimmainsthetarget corporation’s after a stock purchase.
Otherwise, fi each stock purchase undermirtled validity of contractual obligations owed the
target corporationgeneral business continuity would suffer considerably after a single day’s
trading on the NYSE. This cannot be.

Thus, on the day of the Stock Purchase (October 15, 20@8)dividual Defendants’
employment contracts with Equityere valid.Northwest does not appear to dispute this
possibility. Instead, Northwest focusses on what immediately followed the Stock Putthase.
According to Northwest, on October 16, 2016, the day after the Stock Purchase, theidhdivid
Defendants were “terminatédthey were no longer employed by Equity, the target

corporation—andhey werefrom that point forwar@mployed by First Americafr. To reach

91 Dansie v. City of Herrimamnl34 P.3d 1139, 1143 (Utah 20@6jnphasis in original).
92 Fowler v. Shadel400 F.3d 1016 (7th Cir. 2006hternal quotation marks omitted).
93 Klein v. Board of Tax Sup'rs of Jefferson County, Bg2 U.S. 19 (1930

94 Opposition at 24.

%d. In the alternative, Northwest makes essentially the same argunoentlad Individual Defendants becoming
First American employees upon signing First American bonus pia2&1i2 (Williams and Carrell) and 2014
(Smith). Opposition at 5. Because the legal analysis is the same, that argumet il treated separately.
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this conclusion, Northwest relies &irst American st@mentdrom the Complaint, other papers,
and depositions, anghy statements, emails, and other exhiihis argument and all its
associated citationtoweveronly form a premise that leads to a false conclusien hatif
Northwest showshatthe Individual Defendants were hired by First American then the non-
compete ad non-solicitation provisions were triggered. Ahthose obligations were triggered,
the limitation periodsire now lapsed.

But thisargument yields aabsurdresult If being hred by First American triggered the
Individual Defendants’ non-compete and remlicitationagreement§’ then First American
itself obliterated the value die non-competition agreements. And this logic would ntiean
Individual Defendantbreachedheir agreements not to compdtg working for First American
in the same locations, performing essentially similar services, at similar catipares they
had with EquityThis is not a just result. they wereliable to Equityfor breaclng their
agreemerst, who would brindghat suit?Surely not Equity, which was controlled lig sole
shareholderFirst AmericanFirst American would not prohibit work by the valuable employees
in the acquired locations.

After the stock purchase, Equity and all the employees associated Wwebamepart of
First American’s general corporate purpoBeat is,Equity became, according to the undisputed
material factsa division of First Americaf® It was possible for the individual defendants to
have contractual obligations to both Equatyd First American.

On the one hand, the stock purchigseall Equity’s assets, including contractual

obligations owed to iintact andseparate fronfirst American, thacquiring parent corporation.

9 Opposition at xviiixxxv, responding to the Motion’s Statements of Undisputed Material FR&8-§3.
97 Acknowledging that Carrell’s employment agreemngid not include a nenolicitation provision.
98 Undisputed Material Facts 1 26.
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But on the other hand, the stock purchaseiich made First American trsle®® shareholder
also madd=quity part of krst American’s larger corporate enterprise

An email exchange between Kevin Lagerwey, First American’s head of mergers an
acquisitions, and Mike Williams, the representative from Merrill Lynch @eeng) theirst
American retirement plan, underscores the Janus nature of this transaction:

Mike Williams: “When we spoke yesterday you did not tell me the employees
would be terminated w. Utah and hired directlyRivst American Title.2°

Kevin Lagerwey: “That is not the process. First American currently o@%s &

the stock of Equity. We are buying another 45% now with the right to buy the 5%
remaining at a time in the future. All employe@ remainemployedy Equity

Title, Utah. Theyare terminatedrom Equityand hired by First American as part

of this transaction¥°?

There doesot appear to be any Utah case directly on pdaymner from the Court of
Common Pleas of Pegylvania,seems to be the most factually similar casdolyner two
employees worked for Joyner Sports Medicinefi@oth employees entered into noompete
agreements?® Eventually, Nova Care Inc., acquired 100 percent of Joyner’s §tbtklthough
theJoyner name continued to be presented to the public, it was immediately chesar to t

employees of Joyner that they had a new employeihe employees were required to

9 For sake of clarity, the remaining 5% purchased in 2009 is treated a®ikipart of the Stock PurchaSze
Undisputed Material Facts  27.

100 October 14, 2008, Emaiitring Among Equity Employees, Orange Coast Title EmployeesCEAEmMployees,
and Representatives from Merrill Lynch atd®cket no. 23%, filed July 11, 2016.

1011d. (emphasis added). Thougtoithwest argues Lagerwey is referring to two separate entitiggjtyETitle of
Utah” and “Equity Title Insurance Agency, Inc.,” Opposition at xxxiixv, it provides no supporting
documentation. The argument is also undermined by Lagerwey's usenafiire

102 Joyner 45 Pa. D. & C.4th at 244
1031d.at 24445.
1041d. at 245.

105 Id
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acknowledge Nova Care@nployeehandbook®® Nova Care unilaterally changed the
employees’ benefits packad¥;Nova Care discontinued meligsed salary increas¥¥;
paychecks were issued by another subsidiary of Nova Care, Nova Care/&anpavices
Inc.;1%® andthe employees’ W2 forms reflected Nova Care Employee services Inc. as employer,
“while those paid prior to the acquisition were separated on a W-2 showing Joyner as
‘employer.’110

The court inJoyner“conclude[d]as a matter of law that, as of the acquisition date, [the
employees] were no longer employees of Joyner and that they were effeetiv@hated. 1!
The court then calculated the Roompete period starting from the acquisition datdhis
construction rendered later competition by those employees outside the reachonf-the
competition agreement.

First American distinguisétsJoynerbecausehe contracts idoynerdid not fave
assignability clauses arlde Individual Defendants’ contracts #3.Under Pennsylvania law,

Strong policy considerations underlie the conclusion that restrictive covenmants ar

not assignable. Given that restrict@venants have been held to impose a

restraint on an employee's right to earn a livelihood, they should be construed

narrowly; and, absent an explicit assignability provision, courts should benhesita
to read one into the contradt.

106 Id
107 Id
108 Id

109 Id

110|d. at 246.

11d. at 250.

112|d. at 25G-51.

H13Reply at 8.

114 Joyner 45 Pa. D. & C.4th at 248
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TheIndividual Defendants’ contracts, however, were not assigned. After the §Bity E
remained a viable entity and its interests in contractual assets persisted

Joynets flawed reasoninfurther weakens its valu&@heJoynercourtbeginsits “legal
discussion by noting that none of the defendants contest the underlying validity of their
employment agreement or the reasonableokits terms.*1° But then, lecause it disregardise
distinction between an asset purchase and a stock purchtsecourt proceeds with a
reasonableness analysis. It states: “The point of focus should not be on the hifakietvgeen
the old employer ahthe new employer, but rather as between the employee and the new
employer.*” That analysishowever, is better suited for the second prong of a breach of
contract claim, i.e‘performance by the party seeking recovefy If the terms of the
employment contract were not honored by the parent entity or if the nature of tbempete
changed without consent (to name only two possible scenarios), then the employebh@oul
that the parent corporation had not properly performed its side of the bargain. THoynire
court’s conclusion that the employees were “effectively terminaasdif the acquisition date
suffers from an incorregtremise The court, working under the asset purchase case law, looked
for renewedconentfrom the acquired corporation’s employees to be bound by thearapete

agreementsvhen consent, in the contextatock purchase, is irrelevaifibhe point of focus

1151d. at 246.

1181d. at 249 (characterizing the distinction between an asset purchase and a stoakepasca “distinction without
a difference”).

117 Id

118 Bajr, 20 P.3d at 392
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shouldbe on the relationship between the old employer and the new employelicafigah
how one acquired the oth&#®

Corporate Express Office Products, Inc. v. PhilfigSprovides better analysi
Corporate Expresgswo employees signed ama@ompete with Bishop Office Furniture
Company*?! The noneompete mhibited those bound byfitom compeing with Bishop or
from soliciting Bishop’s customers for one year. Corporate Express obtlia, 3nc.(CES)
eventuallypurchased 100 percent of Bishop’s sté€kThe stock purchase agreement listed the
employees’ norcompeteagreements?® Beforeand after the stock purchaseES and Bishop
both sold furniture and business equipm@hCES continued to operate the business under the
Bishop name until one year later when CES and Bishop métg8tortly thereafter CES
merged with another related entity and changed its name to Corporate Expres$ @ifiucts,
Inc.12® After the merger, the employees bound by the cammpete terminated their employment
with Corporate Express Office Products, A€The employees then wentadifferen

employer, allegedly in violation of their non-contiien agreemeist!?®

119 SeeSiemens Medical Solutions Health Services Corp. v. Carmelé6gd=.Supp.2d 752, 7580 (E.D. Penn.
2001)(finding similar issues with théoynerdecision and determining “that the Supreme Court of Pevensig
would decline to follow [thddoynet court’s reasoning.”).

120847 So.2d 406 (Fla. 2003)
12114, at 407.

122 Id

123 Id

1241d. at 408.
1251d. at 407.

126 Id

1271d. at 408.

128 Id
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Corporate Express Office Products, Inc. brought suit against the forrprye®s and
their new employer “for unlawful use of trade secrets and breach of the noneompet
agreements?®® The formeremployees “asserted that Corporate Express had no legal right to
enforce the noncompete agreements because Corporate Express was not thysr ehph the
agreements were mad&®

The court held:

[T]here is a clear distinction between the sfan of an asset of a corporation,

such as a franchise agreement, and a transfer of the stock in a corporatian itself

With a stock purchase, the corporation whose stock is acquired continues in

existence, even though there may be a change in its rmeage. [T]he fact that

there is a change in ownership of corporate stock does not affect the corporation’s
existence or its contract rights, or its liabilitfés.

The employees, therefore, were bound to not compete with Corporate Express biecause o
the noneompete agreemesnthey signed with Bishop.

Although the Individual Defendants focus on the “termination” argument and related
citations thar argument is essentially the same as that made ydiporate Express
employees; i.ghatthe parentorporation cannot enforce the ncompete because the non
compete agreement was between them and another Buotifyirst American, as Equity’s sole
shareholder, could “hire” the Individual Defendants totgem, as First American alleg&¥,on
its payroll system without destroyirigfjuity’s contractual assetshus the Individual
Defendants’ contracts were valid on October 15, 2008, the day of the stock purchase, and they

were not terminated d@ctober 16, 2008the date they were “hired” by First Amenica

129 Id

130 Id

B11d. at 412 (internal quotation marks omitted).
132 Excerpts from Deposition of Kurt Aaron Andrewsen at@® docket no. 23%, filed July 11, 2016.
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(2) The Individual Defendants’ employment contracts remained in force after th
merger.

The Agreement and Plan of Mergeates that

The board of directors and managers of [First American and Equity] deem[] it
advisable for the general welfare of [FirghArican and Equity] and [their]
shareholders, that [First American and Equity] merge into a single potgyant

to [the Agreement and Plan of Merger] and the applicable laws of the States of
Utah and Delawaré®

Under Utahaw, all assets, including contractual obligations owed to the corporations,
transfer and vest in the surviving corporation by virtue of the merger, without amyaotios by
any party

(1) When a merger takes effect:

(b) The title to all real estate and other property owned by@agoration

party to the merger is transferred to and vested in the surviving corporation
without reversion or impairment. The transfer to and vesting in the surviving
corporation occurs by operation of law. No consent or approval of any other
person is required in connection with the transfer or vesting unless consent or
approval is secifically required in the event of merger by law or by express
provision in any contract, agreement, decree, order, or other instrument to
which any of the corporations so merged is a party or by which it is ddtind.

The Utah Supreme Court interpreted similar statutomguage irAetna Life and Cas. v.
United Pac. Reliance Ins. CompaniédThe court held that

inasmuch as the merger of corporations results in the trandiabibfy of the

merged corporation . . . and also all of its rights, the logical conclusion is that the

surviving corporation . . . simply stands in the same position as that occupied by
the merged corporation . . . prior to the merger.

133 Articles of Merger and Agreement and PlarMerger,docket no. 218, filed June 9, 2016.

134 Utah Code Ann. 1953 § 18a1106(1)(b).

135580 P.2d 230 (Utah 197@pterpretingthe old Business Corporation Act, noepealed Utah Code 48-71(d)).
136 Aetna Life 580 P.2d at 232

23


https://ecf.utd.uscourts.gov/doc1/18313666253
https://www.westlaw.com/Document/Icc81668af77f11d98ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Icc81668af77f11d98ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_661_232

The Tenth Circuialso stated that “[i] the case of a merger . . . the surviving corporation
automatically succeeds to the rights of the merged corporations to enforoyeesptovenants
not to compete 8’

Delaware law similarly states:

(a) When any merger or consolidation shall have become effective under this
chapter, for all purposes of the laws of this State the separate existen¢hef al
constituent corporations, or of all such constituent corporations except the one
into which the other or others of such constituent corporations have been merged,
as the case may be, shall cease and the constituent corporations shall become a
new corporation, or be merged intdsic]of such corporations, as the case may
be,possessing all the rights, privileges, powers and tesesas well of a public

as of a private nature, and being subject to all the restrictions, disabilities and
duties of each of such corporations so merged or consolidetedll and

singular, the rights, privileges, powers and franchises of each of said
corporations, and all property, real, personal and mixed, and all debts due to any
of said constituent corporations on whatever account, as well for stock
subscriptions as all other things in action or belonging to each of such
corporations shall be vested in the corporation surviving or resulting from such
merger or consolidation; and all property, rights, privileges, powers and
franchises, and all and every other interest shall be thereafter as effetiially
property of the surviving or resulting comnation as they were of the several and

respective constituewsbrporations..*3®

The United States district court in Delaware interpreted this to mMAastatutory merger
. results in a combination of the two corporations with the surviving corpoadtsning the
property, rights, and privileges of the absorbed corporation, as well as retesrong property,
rights, and privileges®®
Even without these statutory provisioSsnith’s and Williams’s employment contracts

explicitly provide that “[t]he terms, conditions, and obligations of this Agreement shall inure to

B7Equifax Services, Inc. v. Hjt®05 F.2d 1355, 1361 (10th Cir. 1990)
138 Del. Code Ann. tit. 8, § 259 (2016) (emphazisied).

139 Texaco Refining and Marketing, Inc. v. Delaware River Basin Commj&2drF. Supp. 500, 507 (D. Del.
1993)
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the benefit of, and be binding upon the parties hereto and their respective heirs, gxecutor
administratorssuccessorsand assigns thereof*

Neither party disputes that the mergmok place. And Northwest does not resist the case
law for a statutory merger. Instead, Northwest argues that at the tineeraetiger there was
nothing left for First American to enfortecaus¢he agreements had long lapséd.

The Individual Defendants’ employmeagreemerst survived the stock purchase and
remained in force between October 15, 2Q08il the merger on October 12, 2012. Thus, upon
merging, First American stood “in the same position as that occupiét? Egjuity to eforce
the Individual Defendants’ nocempeteprovisions, and fomith and Williamsthenon-
solicitationprovisions.

Smith and Williams breached the nonrsolicitation provisions of their employment

agreements; and Williams and Carrell breached the notompete provisions of their
employmentagreements

First American only partially succeedsshowing that the Individual Defendants
breached their contracts

(1) Smith and Williams violated the non-solicitation provisions of their employment
agreemens.

Carrell does not have a naolicitationprovision in her employment contra&mith and
Williams do. Their norsolicitation agreemesstate:

During his employment with Equity, and for a period of one (1) year thereafter,
[Smithor Williams], on behalf of himself or any other person or entity, shall not
hire, attempt to hire, recommend for hire, or employ, directly or indirectly, a
employee of Equity. During this onear period of time,Smith or Williams]

shall not encourage or induce any employee of Equity to resign from Equity or

10 Undisputed Material Facts 11 8, (Emphasis added)
141 Opposition at 1.
142 SeeAetna Life 580 P.2d at 232
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assist any other employer in recruiting or hiring any employee away from
Equity.1#3

Both Smith and Williams are owners of Northwest TiffeNorthwest Title emplogthe

26 former First American employees who leftsFAmerican to work for Northwest? in
violation of their nonsolicitationprovisions!*® Furthermore, Smitkirected numerous
employees to Doug Smith, who later hired them on behalf of NortHi/eEhis constitutes
assisting another employer in recruiting or hiring a First American employee.

(2) Williams and Carrell breached the norcompeteprovisions of their employment
agreements; Smith did not.

Jeff Williams’s noacompete agreement states:

During his employment with Equity, and for a period of one (1) ffeereafter, if
terminated for cause, Williams shall not, directly, or indirectly, eithenas a
employee, employer, consultant, director, or in any other individual or
representative capacity, engage or participate in any business that is in
competition n any manner whatsoever with the business of Equity, covering an
area in all directions 100 miles from any of the offices of Equity. If Williams is
terminated without cause, this non-competition provision shall not apply after
such terminatiort?®

Kristi Carell’s noncompete agreement states:

During your employment with Equity Title and for a period of one year thereaft
you may not participate in any competing title insurance or escrow business
within a 40mile radius of any of Equity Title’s office's?

143 Undisputed Material Fact§Y 7, 14.
1441d. 91 56-57.
1451d. q 58.

148 For reasons statedfra, Williams did not avoid his duty to not solicit First American employees by datitin
give notice.

1471d. 19 6165.
1481d. 7 12.
1491d. 1 20.
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Both Williams and Carrell admit to “providing title insurance, escrow, andngjosi
services on behalf of Northwest Title in direct competition with” First Amertéafihey also
admit to working within the geographical scope of the compete agreementg!

Because he did not give 30 days’ written notice to First American, Williams atteampts
avoid the non-compete and the non-solicitation provistetidis contract states: “Williams may
terminate his employment with Equity at any time upon 30 days’ priotewnitotice. Upon such
termination, the one-year period of non-competition and non-solicitation described onSecti
and Section 8 above shall appfy?The requirement of 30 days’ advance notice is for First
American’s benefit, ant not a limitation orthe effectiveness of the namompetition and non-
solicitation clauses. First American might have (but has not assertednhdari4is violation of
his obligation to give 30 days’ advance notice. Alhobang Williams to avoid his contractual
obligations for failing to resign with 30 days’ notice would, in effect, rewardiifik for
breaching the resignatiarotice provision. Williams is bound by both the remiicitation and
the noneompete agreement.

By contrast, Smith is not bound by the non-contioet agreementHis agreement is
nearly identical to Williams’s except it does not include the voluntary terminatiogagiop
provision referenced in the previous paragrapbnly states:

During his employment with Equity, and for a period of one (1) yeaettter, if

terminated for “Cause” (as defined in Section 10 below), Smith shall not,girect

or indirectly, either as an employee, employer, consultant, director, oy wtlzer

individual or representative capacity, engage or participate in anyelsdimat is

in competition in any manner whatsoever with the business of Equity, covering an
area in all directions 100 miles from any of the offices of Equity. If Smith is

1901d. 91 43-55.
1514

152 Motion for Summary Judgment and Memorandum in Support-tt6l 8ocket no. 163filed on April 19, 2016;
referenced in the Opposition at 24.

153 Undisputed Material Facts 1 15.
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terminated without Cause, the period for which he shall not compete with Equity
asdescribed above shall be reduced to six (6) months from the date of his
terminationt®

By its terms, it is only effective if he is terminated by First American. Haageto later
include the voluntary termination provisionWilliams’s employment agreememayevidence
First American’s acknowledgment that without it, the 4{sompete would not be triggered by
voluntary resignationThus, Smith’s norcompete agreement could only be triggered “if
terminated” by First American. Smith was not terminated by First Ametitate voluntarily
resigned->®

CONCLUSION

This is a very narrow decisiomhese are the conclusions:

1. The Individual Defendants’ employment contracts survived the stock
purchase and the mergénus transferring the right to enforce thaesetracts to First
American

2. Smith and Williams breached the non-solicitation provisions of their
employment contractsind

3. Williams and Carrell breached the noompeteorovisionsof their
employment contracts, and Smith did not.

Thisorderdoes not resgk all issues related to validityf the contracts, such as
reasonableness of scope and durafiarst American’s performangcer whether First American

suffered damages.

1541d. 1 5.
1551d. 11 42, 65.
1561d. 1 65.
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ORDER

THEREFORE, the Plaintiffs’ Motion for Partial Summary Judgment and Manaim
in Support®’is GRANTED IN PART and DENIED IN PART. Theéghts to enforce the
Individual Defendants’ employment agreements transferred to First éandsy operation of
law as part of the merger. Jeff Williams and Kristi Carrell breathedtoneompete praisions
of their employment agreements. Mike Smith did not. And Jeff Williams and Mike Smith

breached the nesolicitation provisions of their employment agreements.

BY THE COURT:

David Nuffer u
United States District Judge

DatedOctober 18, 2016.

157 Docket no. 21 7filed June 9, 2016.
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