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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

FIRST AMERICAN TITLE INSURANCE
COMPANY and FIRST AMERICAN TITLE | MEMORANDUM DECISION AND
COMPANY, LLC, ORDER DENYING [520] MOTION FOR
NEW TRIAL, DENYING [492] MOTION
Plaintiffs, FOR ATTORNEYS’ FEES, AND
V. GRANTING IN PART AND DENYING
IN PART [493] MOTION FOR
NORTHWEST TITLE INSURANCE ATTORNEYS’ FEES
AGENCY, LLC; MICHAEL SMITH; JEFF
WILLIAMS; and KRISTI CARRELL, Case N02:15¢v-00229DN
Defendant. District JudgeDavid Nuffer

Defendants Michael Smith, Jeffrey Williams, and Kristi Carrell (the “individual
defendants”), with defendant Northwest Title Insurance Agency, LLC, move bBaderal Rule
of Civil Procedure 5%or a new trial(Motion for New Trial)! Plaintiffs First American Title
Insurance Company and First American Title Company, LLC, (First Asa@yirespond in

opposition? Defendants did not reply in support of their motion.

! Docket no. 520filed January 31, 2017.
2 (Opposition to Motion for New Trialdocket no. 534filed February 14, 2017.
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First Americad and Defendantdiled motions for attorneys’ fees. They both responded
in opposition teeachother’'s motior And they both reply in support of their own motfon.

Because the defendants were accorded a fair trial and tfedecision was sound, the
Motion for New Trial is DENIED.

Because First American isdlprevailing party, First American’s Motion for Attorneys’
Fees is GRANTED IN PART and DENIED IN PARand the Defendants’ Motion for
Attorneys’ Fees is DENIED.
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BACKGROUND

First American originally broughhree claims for breach of contract against the
individual defendant$;two claims for tortious interference with contract against all defendants;
one claim for breach of fiduciary duty against Snditivo claims for misappropriation of trade
secrets against all defendaftsine claim for unfair competition against all defants!* one
claim for tortious interference with economic relations against Northt¥esig claim for civil
conspiracy against all defendarhtsyne claim for conversion against all defendafend one
claim for violation of the Computer Fraud and Abuse Act against the individual defeftlAlt
told, First American brought 13 causes of action against the defendants.

First American voluntarily dismissedin part or in their entirety-many of those claims.
First American dismissed, with defendamstspulation, theclaims formisappropriation of trade
secrets, unfaicompetition, conversion, and violation of the Computer Fraud and Abusé Act.

The partieshowever, “preserve[d] their respective arguments regarding the adntissibil

7 Complaint {1 12646, docket no. 2filed February 3, 2015.

81d. 11 147168.

°1d. 11 169-75.

101d. 19 17691.

11d. 19 192909.

121d. 11 20606.

131d. 19 20712.

141d. 19 21317.

151d. 11 21823.

16 Stipulated Motions to Dismiss Certain Claims Against Defenddotket no. 383filed November 18, 2016.
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evidence, thecope and application of Utah Uniform Trade Secret Act preemption, if any, and all
other legal claims®

For the breach of contract claims, First American dismissed the portion dditing c
based on th€onfidential Information and Inventions Agreementl{J1*® The defendants
responded that they did not object to dismissing those portions of the breach of coniract clai
based on the CIIA, bubhatthey did “not waive their arguments regarding the admissibility of
evidence, the scope and application of preemption under the Utah Uniform TradeASe@ed
all other legal claims for attorney fees as the prevailing pafty.”

Various pretrial rulings also pared down First American’s claims andi#éetissues.
The Memorandum Decision and Order Granim@art and Denying in Part First American’s
Motion for Partial Summary Judgméhfoundthat

[t]he rights to enforce the Individual Defendants’ employment agreements

transferred to First American by operation of law as part of the mergder. Jef

Williams and Kristi Carrell breached the n@ompete provisions of their

employment agreements. Mike Smith did not. And Jeff Williams and Mike Smith
breached the nesolicitation provisions of their employment agreeméhts.

The Memorandum Decision and Order Mootind?iart and Denying in Part Defendants’
[163] Motionfor Summary Judgment; Granting Partial Summary Judgment Under Rule 56(f);
but Reserving Ruling on Some Issues Under 56(f); and Denying Defendants’ [30& kot

Reconside? found, in relevant part, that

171d. at 2.

18 Motion to Dismiss Breach of Contract Claims Related to the CIIA Agaidstittual Defendantsjocket no. 407
filed November 25, 2016.

19 Response to Plaintiffs’ Motion to Dismiss Breach of Contract Claims UhdeCIIA at 2 docket no. 41 1filed
November 26, 2016.

20 (Order on Partial Summary Judgmemidcket no. 302entered October 18, 2016.
211d. at 29.
22 (Order on Summary Judgmendpcket no. 83, entered November 23, 2016.
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First American did not materially breach the Individual Defendants’ Equity
employment agreements;

No impermissible expansion of geographic scope bars First American’s
enforcement of the employment agreements;

Duration, nature of interest, and Individual Defendants’ positions do not render
the non-competition provisions of the employment agreements
unenforceable;

The Employee Handbook and the Code of Ethics and Conduct are unilateral,
enforceable contracts that are not illugéry

The Memorandum Decision and Order Granting in part and Denying in part [385]
Renewed Motion for Summary Judgment; Granting Reserved Portion of [163] Motion for
Summary Judgmefiftfound that First American’s claims against Northwest for tortious
interference survived summaundgment, but with an important caveat: “First American must
prove that Smith breached his fiduciary duty to First Amenaihe acting as an agent for
Northwestwhile tortiously interfering with First American’s contracts or economic relatiéhs
It also dismissed the tortious interference claim against Williams and Cérrell.

Both First American and the defendants filed numerous motions in li@mig.a few are
relevant to théviotion for New Trial.

Defendants moved to limit First American “frantroducing any damages evidence
other than that of its damages expert and his report, including restrictingrtuiation” of a

slideshow?’ This motion was denietf.

231d. at 54-55.

24 (Order on Renewed Summary Judgmethbcket no. 416entered November 27, 2016.
%1d. at 3.

%d. at 7.

27 Defendants’ Motion in Limine to Preclude Introducing Certain Damé&gédence at 2docket no. 3140ctober
31, 2016.

28 Docket Text Order denying 314 motion in Limine, docket no. 368, entered Novédi2016.
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Defendants moved to preclude First American from “introducing its three exbdih
titled ‘First American Title Employees Takert*This motion was denietf.

Defendants moved to “exclude any claims or information on First American Title
Insurance Company’s . . . damages that exceed the one-year period of March 9, 2d16s-Marc
2017.%! After making certain findings, this motion was deniéd.

Defendants moved to exclude First American “from offering any evidergamant, or
a jury instruction relating to Northwest Title ‘taking’ FATCO customérsThis motion was
denied®*

Defendants moved to exclude “the testimony of Richard S. Hoffman, the damagés exper
designated by Plaintiffs3® This motion was denietf.

And finally, defendants moved to preclude First American “from introducingvds
‘Timeline’ exhibits.”®” This motion was denie®.

In addition to these pre-trial motions, First American and defendants made numerous

objections and oral motiora trial

29 Defendants’ Motion in Limine to Preclude FATCO from IntroducirsgTihree Exhibits Titled “First American
Title Employees Takengdocket no. 318filed October 31, 2016.

30 Docket Text Order denying 318 Motion in Limine, docket no. 371, entered November 14, 2016.

31 Defendants’ Motion in Limine Limiting Evidence, Argument, or Junytrimstion Regarding Damages atddcket
no. 319 filed October 31, 2016.

32 Docket Text Order denying 319 Motion in Limine, docket no. 438, entered Dec@i@L6.

33 Defendants’ Motion in Limine to Exclude Any Evidence, Argument,upy Jnstruction in Support of a Claim
Based on Taking @stomersdocket no. 321filed October 31, 2016.

34 Docket Text Order denying 321 Motion in Limine, docket no. 372, entered Novemt®20164,
35 Docket no. 265filed August 26, 2016.

36 Memorandum Decision and Order Granting in Part and Denying in Part [26BjrMiot_imine to Exclude
Report [sic] and Testimony of Richard S. Hoffmdocket no. 409entered November 26, 2016

37 Defendants’ Motion in Limine to Preclude FATCO from IntroducingTitg ‘Timeline’ Exhibits,docket no. 323
filed October 31, 2016.

38 Docket Text Order denying 323 Motion in Limine, docket no. 373, entered November 14, 2016.
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In the first phasef trial, the jury was asked to determine the following:

1. Whether the individual defendants “received and had knowlefite
relevant terms” of the Employee Handbook and Code of Ethitle jury
answered “yes” for all defendarfts.

2. Whether, “by clear and convincing evidence,” First American could not
enforce “the Equity employment agreement[s] against” the individual
defendants due to abandonméhThe jury answered “no” for all
defendantg?

3. Whether, “by clear and convincing evidence,” First American could not
enforce “the Equity employment agreement[s] against” Smith and Carrell due
to equitable estoppéf. The jury answered “no” for botff.

4. Whether the individual defendants had breached other terms of the contracts
that were enforceable against th&hThe jury was instructed that Smith had
breached his non-solicitation provisi$hyVilliams had breached his non-
solicitationand non-compete provisioiéand Girrdl had breached her non-
compete provisiof The jury answeretyes” for all defendanté?

5. What amount of damages would compensate First American for the injuries it
suffered because of the individual defendants’ brescoi enforceable
contracts° The jury answered “$500,000” for Smith, “$50,000” for Williams,
and “$50,000” for Carreft!

6. Whether Smith breached his fiduciary duty to First American while he was
employed by First Americatf. And if so, whether and for howunh First
American was damaged by that bre&tfhe jury answered “yes” that Smith

39 Special Verdict- Phase | at-4, docket no. 470entered December 16, 2016. The verdict form included
instructions for the jury to skip questions if it answered “no” to questipon which subsequent questions were
predicated. For readability, this summary of the jury’s verdict omitsetiinstructions.

40]d.

Ad.

421d.

4|d. at 2, 4.
441d.

41d. at 2-4.
41d. at 2.
471d. at 3.
“81d. at 4.
491d. at 24.
501q.

5d.

521d. at 5.
53d.
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breached his duty and that First American was damaged by that breach. T
jury answered “$600,000” for how much First American was damafyed.

7. Whether, “by clear and convingrevidence,” Smith’s breach of his fiduciary
duty was “willful and malicious, or in knowing and reckless indifference
toward, and disregard of, the rights of First Americz@The jury answered
“yes.”°6

8. Whether Smith tortiously interfered with First Amenceontracts and if so,
whether and for how much First American was dama&gdthe jury answered
“yes” to all and that First American was damaged by “$525,680.”

9. Whether, “by clear and convincing evidence” Smith’s “tortious interference
with contracts was Wiful and malicious, or in knowing and reckless
indifference toward and disregard of, the rights of First Ameriéafilie jury
answered “yes%

10.Whether Smith was “acting as an agent of Northwest Title when he breached
his fiduciary duty to First Americarf®

11.WhetherNorthwest tortiously interfered with First American contracts and if
so, whether and for how much First American was damégElde jury
answered “yes” to all and that First American was damaged by
“$1,000,000.%°

12.Whether, “by clear and convincimyidence” Smith’s “tortious interference
with contracts was willful and malicious, or in knowing and reckless
indifference toward and disregard of, the rights of First Ameriéafilie jury
answered “yes%

13.Whether Northwest “tortiously interfered with Rissmerican’s business
relations.®® The jury answered “no®”

14.Whether, “by clear and convincing evidence,” the individual defendants
“engaged in a Civil Conspiracy against First American before they were

541d.
S1d.
%|d.
571d.
%8|d.
€ld.
01d.
611d.
&2 1d.
&31d.
41d.
&1d.
d.
71d.

at 5-6.

at 6.

at7.



agents of Northwest Title?® The jury answered that only Smith had so
engaged?®

15.Whether “Northwest Title engage[d] in Civil Conspiracy against First

American with one or more of the above listed individuals while that
individual was not an agent of Northwe$t.The jury answered “no’?

Between the first ansecond phase of trial, the defendants filed two motions. One moved
to set aside the verdict because, defendants argued, the jury awarded doublg. féémekthe
other moved for a mistrial because, defendants argued, the court failed to ihstjucyof the
proper standard for punitive damadé®&oth were denied?

In the second phase of trial, the jury was asked to determine “by clear ancdcaugvi
evidence,” the amount of punitive damages for Smith and Nortfw&ke jury answered that

Northwest wadiable for “$500,000" for its tortious interference with First American’

contracts’®

DISCUSSION
Defendants’ motion for a new trial isdenied.

Federal Rule of Civil ProceduB®(a)(1)stateghat a court may grant a new trial “on all

or some of the issues . . . for any reason for which a new trial has heretofogearged in an

68 1d.

891d.

01d. at 8.

d.

2 Motion to Set Aside Verdict for Double Recovedgcket no. 47/1filed December 17, 2016.

73 Motion to Set Aside Verdict for Failure to Instruct and Improper InstructidardMistrial, docket no. 474filed
December 19, 2016.

74 Order Denying the Motions to Set Aside Verdacket no. 475entered December 19, 2016.
S Special Verdict Phase Il at docket no. 480entered December 20, 2016.
®1d.
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action at law in federal courtThe 10th Circuit stated that “[a] decision to grant a new trial

involves an element of discretion which goes further than the mere suffiaétiw/ evidence. It

embraces all the reasons which inhere in the integrity of the jury systeni itsélfnew trial

may be appropriate whefg] the jury verdict is against the weight of thaedence [2] the

damages are excessiy@] a party was prejudiced by erroneous evidentiary rulings, ah¢4]

8

trial was not fair to the moving party®The defendantseek a new trial on all four grounds.

The bulk of the motion, however, focusses on i@hates to prérial rulings. Specifically,

defendants argue the following:

1.

That the Individual Defendants were not jointly employed by Equity Title ant Firs
American®
a. Addressed in Order on Partial Summary Judgment at 17.
That the terms of the First American Employee Handbook and the Code of Ethics
werenot binding contracts on the Individual Defendahts.
a. Addressed in Order on Summary Judgment at 45-50.
That First American had dismissed all claims that would serve as wtaongéns in
its claim for tortious interferenc®.
a. Addressed in Order on Renewed Summary Judgment at 2—4.
That “[tlhe Court gave overproad instructions on Defendant Smith’s duties as a
fiduciary and a lawyer, and refused instructions on legal limittaaification of
those duties?®
a. Addressed in Order on Summary Judgment at 51-54.
That First American failed to disaggregate damages by claim and by individual
defendant*
a. Addressed in Order on Summary Judgment at 25—-26; Memorandum Decision
and Order Granting in Part and Denying in Part [265] Motion in Limine to
Exclude Report [sic] and Testimony of Richard S. Hoffman at 3.

7T Weese v. Schukman, 98 F.3d 542, 549 (10th Cir. 1996)
8 Braun v. Medtronic Sofamor Danek, Inc., 141 F.Supp.3d 1177, 1192 (D. Utah 2015)

79 Motion for New Trial at+i.

801d. at 1.
8l1d. at 2.
821qd.

831d. at 4.
841d. at 7.

10


https://www.westlaw.com/Document/I5f1c1936940311d9a707f4371c9c34f0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_549
https://www.westlaw.com/Document/Ic1b086d7797a11e5b4bafa136b480ad2/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7903_1192

6. That the jury awarded duplicative dama§es.

a. Addressed in Order Denying the Motions to Set Aside Verdict at 2—3.

7. That the court “ontted any instruction that willful and malicious conduct, or
knowing and reckless indifference must also be shown by clear and convincing
evidence.8

a. Addressed in Order Denying the Motions to Set Aside Verdict at 3.

8. That “the Court allowed FATCO, over objections, to introduce evidence of angry
comments made by Mike Smith after he left FATCO and had been sued, as evidence
of malice.®’

a. Addressed in Order Denying the Motions to Set Aside Verdict at 3—4.

The above arguments will not be analyzed further. Defietsd facts and arguments are

not new. In fact, a significant amount of argument is made by incorporating previefirsgs¥

The defendants’ remaining arguments are treated below.

1. Defendants misstate the law regarding improper means.

Much of defendants’ Motion for New Trial revolves around a misunderstanding of what
constitutes an improper means for tortious interference of aill @mnployment contract’
Defendants argue that “Utah law requires that, in any cause of action afgontierference with
an atwill employment contract, the ‘improper means’ must be aimed at thephity, and not
at the plaintiff.”®® Accordingly, because Smith did not owe thevit-employees a fiduciary
duty, defendants argue, the series of contingeactesilated in thérder on Renewed
Summary Judgment cannot be satisfied. That is, even if “First American . . . prihag[8mith

breached his fiduciary duty to First Amerioahile acting as an agent for Northwe&the could

8|d. at 8-9.

8d. at 10.

871d. at 10.

8|d.at1, 2,5, and 8.

891d. at 2, 89.

9 Motion for New trial at 23.

91 Order on Renewed Summary Judgnnt

11



not have tortiously inteefred with First American’s contracts because his fiduciary duty was
with First American notits atwill employees.

For this argument, defendants rely®iceX, Inc. v. Aeroflex Colorado Springs, Inc.%? In
SiceX, the court stated thatere persuasion arah offer of better terms does not give rise to a
claim for tortious interference with contradaim” because “the employer has no future
expectancy in the continuation of the contr&étThe court indiceX granted summary judgment
on the tortious intedrenceclaim because the plaintiffs failed to show that the defendants
directed the improper means at the employees. The court, relyitige Restatement (Second) of
Torts 8 768, held that causing termination of awidlteontract is not actionable unkeshe
defendant usampropermeansatinducing the atwill employees to terminate their employment
SiceX and the Restatement section are limited to interference caasimgation.

By contrast, First American didbt focus on the fact éérmination as the basis for its
tortious interference claims. Instead, it focused first on defendants’ tomnteuferencevith the
individual cefendantshon-compete agreements;** and second, on whether the defendants caused
otherFirst American employees to breach their employment contracts while the\siiie
within First American’s employ®

An employer has a future expectancy in a nompete agreement. A n@ompete
agreemenilike the one in the individual defendants’ Equity contracts is nothing withoutefutu
application. And an employer has a valid expectation that its employeed,@atnot, will abide

by valid non-compete agreements and keep any present obligations, i.e. contidigaabns

92No. 2:04cv-615TS, 2006 WL 1699694 (D. Utah June 15, 2006)
%1d. at *3.

%4 Complaint § 151.

% d.

12
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that impose duties while still under the plaingfhploye’s employ. The Restatement (Second)

of Torts states that if a contract isvaitl, “[u]ntil [the employee or employer] has so terminated

it, the contract is valid and subsisting, and the defendant may not improperly eteitfeit.”
Therefore SiceX is not applicable because it focused on the fact of termination. The jury

found that Smith’s breach of fiduciary duty was the improper means that causedithe at-

employees to breach their thpresent contractual obligations as employees at First Aameric

and later their contractual obligations to not solicit and not compete. LldeX, the focus

was not on those atill employees terminating their employment with First American.

Therefore, hejury’s verdict on tortious interference with contrach contrary to law

2. There was no error in allowing First American to introduce evidence of defendants
taking confidential information.

Defendants argue that the jury was able to find “both breach of fiduciarymiility a
tortious interference on impermissdrounds” because First American “was allowed to
introduce evidence of alleged taking of confidential documetigfendants argue that
introducing any evidence of taking confidential documents requires an instrutidmauses of
action for breach diiduciary duty and tortious interference based upon the taking of allegedly
confidential documents are preempted by the Utah Trade Secret¥Act.”

Thatinstructionis too broad. First American correctly points out that its “arguments were
not for claims rating to stolen documents, but to provide the proof to support the elements of

other claims.?® Specifically, First American used the “evidence regarding confidential

9 Restatement (Second) of Torts § 766 (comment g).
97 Motion for New Trial at 4.
%8 |d.

99 Opposition to Motion for New Trial at 19.

13



documents . . . [to] demonstrate[e] the timing of Defendants’ actions, the plan artcbbtjea
conspiracy, and the intent element of their tortious actiéiis.”

Therefore, the defendants were not prejudiced by omitting the instruction orathe Ut
Trade Secrets Act preemption.

3. Defendants were not prejudiced by the pretrial ruling and the juryinstruction that
First American performed its duties under the Equity agreements.

Defendants argue that the “jury was erroneously instructed that FATCGetHfathped
all the terms of [the relevant contracts], even befaaévras held on whether the contracts had
been abandoned® The instruction was a result of a pretrial rulii{g.

The instruction in question states “First American performed its obligatioter the
Equity employment agreementS2 It does not refer to all the contracts binding tlefendants.

It does not mention the Code of Ethics. It does not mention the Employee Handbook.

The instruction was correct. Defendants are correct that the instruction doseenibieir
abandonment defense into account. But laarm this instructionould have caused was
completely mitigated by Instruction No. 37 and the Special Verdict Fornudtisin no. 37
states, after providing the legal elements for abandonment: “If you find thaaies to an
Equity employment agreement abandoned it, then the parties have no further obligdtion t
what they promised to do in that agreeméfit And the Special Verdict Form asked the jury to
respond yes or no to this question for each individual defendant: “Do you find by clear and

convincing evidence thatfst American cannot enforce the Equity employment agreement

100 Id

101 Motion for New Trial at 2.

102 rder on Summary Judgment at 54.

103 nstructions at 12docket no. 483entereddecember 20, 2016.
1041d. at 40.

14
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against [thendividual defendant] due to abandonmei?if the jury responded yes, they were
instructed to proceed to the next cause of action. In short, abandonment was still very much on
the tdle.

Therefore, the juryas properly instructed that if the contracts were abandoned the
individual defendants were not liable for breach of contract.

4. The remaining, miscellaneous arguments do not merit a new trial.

The defendants make mampreargumens 1°® They fail, howeverto include either any
citations to the record or legal analysfgrejudice by certain rulings or omissions. For some
argumentsthey fail to include botleitations and analysis. It is not the court’s obligation to make
a litigant's arguments?’

Therefore, a new trial will not be granted on these bases.

Defendants motion for attorneys’ fees isdenied, and First American’s motion for
attorneys’ feesand costss grantedin part and denied in part.

Defendants argue that there are two bases for awarding them attorneyd )fbesause
the Confidential Information and Inventions Agreement (CIIA) was voluntasimigised with
prejudice and it provided for prevailing party attorndgs'si% and (2) beausea pretrial ruling
determinedhat Smith did not violate the non-competition provision of his Equity agreement and
the agreement provided for prevailing party attornégess°®

First American argues that “[pJursuant to the contracts with Smith aticM4, and

pursuant to Utah Supreme Court precedent, First American, as the prevailingspantitled to

105 3pecial Verdict Phase | at2.
106 Motion for New Trial 13-15.
107 S v. Davis, 622 F.App'x. 758, 759 (10th Cir. 2015)

108 Defendants’ Motion for Attorneys’ Fees at 2.

109 Id
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its fees and costs in successfully prosecuting its breach of contract claimst &mith and
Williams and its breach of fiduciary duty claim against Smiff.”
Federal Rule of Civil Procedure 54(2)(Equires a motion for attorneyf&esto
0] be filed no later than 14 days after the entry of judgment;
(i) specify the judgment and the sii#, rule, or other grounds entitling the
movant to the award;
(i)  state the amount sought or provide a fair estimate of it; and
(iv)  disclose, if the court so orders, the terms of any agreement about fees for
the services for which the claim is made.
Local RuleDUCIiVR 542 states that
The motion must (i) state the basis for the award; (ii) specify the amount claimed,;
and, (iii) be accompanied by an affidavit of counsel setting forth the scope of the

effort, the number of hours expended, the hourly rates claimed, and any other
pertinent supporting information that justifies the award.

“In diversity litigation this court applies state law with respect to the allowance of
attorney fees*!“The general rule in Utah, and . . . the traditional American rule, subject to
certain exceptions, is that attorney fees cannot be recovered by a prevailjngjess a statute
or contract authorizes such an awatt:."But breach of a fiduciary obligation is a well-
established exception to the American rule precluding attoeesyifi tort cases generalf#®
And “if [fees are] provided for by contract, the award of attorney fees is allowedonly
accordance with the terms of the contraet.”

Smith’s and Williams’s Equity employment agreements state:

10 First American’s Motion for Attorneys’ Fees at 2.

111 Matter of King Resources Co., 651 F.2d 1349, 1353 (10th Cir. 198Though jurisdiction was originally based
on subjet matter and diversity jurisdiction, First American voluntarily disndsseclaim for violation of the
Computer Fraud and Abuse Act, which was the basis for subject nuaigeigtion. Complaint 8.

112K ealamakia, Inc. v. Kealamakia, 213 P.3d 13, 15 (Utah Ct. App. 2009)

113 Id

114 Dixie Sate Bank v. Bracken, 764 P.2d 985, 988 (Utah 1988)
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In the event any action be titated by either party to interpret or enforce any of
the terms or conditions of this Agreement, the prevailing party shall be entitled to
recover attorney’s, accountant’s, and expert witness fees andCosts.

The Confidential and Inventions Agreementestat

In any litigation, arbitration, or other proceeding by which one party esteks

to enforce its rights under this Agreement (whether in contract, tort, or both) or
seeks a declaration of any rights or obligations under this Agreement, the

prevailing party shall be awarded its reasonable attorney fees and costs and
expenses incurrett®

In this case, judgment was entered against Smith for breach of his fiduciafy}‘duty
judgment was entered against Smith and Williams for breacbrfact!!8 includingtheir
Equity Agreements, and the portion of First American’s claims for breach oacbbased on
the CIIA were voluntarily dismissed®

The first question is whether one or both parties is entitled to attofeegsThen the
amount of any award must determined

1. First American is entitled to attorneys fees for Smith’s breach of fiduciary duty and
for Smith’s and Williams'’s breaches of contract; the defendants are not ertted to

attorneys’ fees based on the voluntary dismissal of the CllAr because it was ruled
Smith did not breach hisnon-compete agreement

Defendants do not resist the fattattorneysfees for Williams’s breach of contract and
Smith’s breach of fiduciary dutythey only argue that they are entitlecattorneys’fees for the
voluntary dismissal of the CIIA’s portiaof the breach of contract causes of acti®mAnd for

Smith’s breach of contract, defendants state

115 Exhibit 1 Smith’s Employment Agreement atdécket no. 493, filed January 17, 2017; Exhibit 2 Williams'’s
Employment Agreement at docket no. 492, filed January 17, 2017.

116 Exhibit B Confidential and Information Inventions Agreement (CIIA) atdcket no. 23, field April 3, 2015.
117 3pecial Verdict Phase | at 5.
181d. at 2-3.

119 Motion to Dismiss Breach of Contract Claimsl&ed to the CIIA Against Individual Defendantgicket no.
407, filed November 25, 2016.

120 pefendants’ Motion for Attorneys’ Feggnerally.
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Defendant Smith and Plaintiffs each prevailed, in part, on Plaintiffs’ caithe
Smith Employment greement. Because the employment agreement provides for
prevailing-party attorney fees, the Court must determine whether thegtare b
prevailing parties, or whether the net judgment rule applies to make one or the
other the prevailing party?!

Smith’s anawilliams’s Equity Employment Agreement only allows for one prevailing
party1?2“Determining the prevailing party for purposes of awarding fees cartiofesbe quite
simple . . .. Where a plaintiff sues for money damages, and plaintiff wins, pleaii i
prevailing party; if defendant successfully defends and avoids adverse judgmemiadéehas
prevailed.?® Defendants argue that this case “is not so simi3feBut defendants did not
“avoid[] adverse judgment:?> Smithwasfound, as a matter of law, bave vidated his Equity
EmploymentAgreements$2® He solicitedFirst American’s employee€’ And the jury found
that Smithwasliable for $500,000 in compensatory damages for breaching valid contracts he
had with First Americai?® Simply avoiding liabilityunder one clause of a contracedaot a
prevailing party make.

Similarly, defendants are not the prevailing party for the claim encompassing the CIIA.
Defendants cite three cadessupport the argument that@dismissal with prejudice gives the

defendanthe full relief to which he is legally entitled and is tantamount to a judgment on the

121 pefendants’ Reply Supporting Motion for Attornegds at 1.

122RT. Nielson Co. v. Cook, 40 P.3d 1119, 1126 (Utah Ct. App. 200&)llecting cases noting that provias
similar to those in Smith’s and Williams'’s agreements permit only aaeaping party).

1231d. (citations and internal quotation marks omitted).

124 pefendants’ Reply Supporting Motion for Attorney Fees at 4.
125RT. Nielson Co., 40 P.3d at 1126

126 Order on Partial Summary Judgment at 29.

1271d. at 25-26.

128 Special Verdict- Phase | at 2.

18


https://www.westlaw.com/Document/I9750f825f53811d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4645_1126
https://www.westlaw.com/Document/I9750f825f53811d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4645_1126

merits.”2% But in each of those cases, the plaintiff dismissed more than just onebaktsf a
cause of action: The plaintiff dismissed the entire Siilere, he CIIA was merely one contract
upon which First American'three breach of contracauses of action were bas€dDismissing
it had minimal, if any, impact on the actual causes of action for breach of contract.
Therefore, First American is entitledtorne’ fees for Smith’s breach of his fiduciary
duty and for Smith’s and Williams'’s breaches of contract. The defendants arithed ¢o
attorneysfees forthe voluntary dismissal of the portion of the breach of contract claims based
on the CIIA. And the defendants are not entitled to attorneys’ fees because itegdaSmith did
not breach his nonempete agreement

2. First American is entitled to most of the attorneys’ fees it request$3?

First, defendants argue that “FATCO fails to produce sufficielesne to support the
requested award-®3 And second, defendants argue that “an award, if any, should be reduced
because FATCO's requested fees are unreasonable.”

First American provided sufficient evidence

The defendants argue that First American failetabisfy its burde to properly allocate
its requested fees or to establish that the required allocation is virtually imMpdssitause the

claims are inextricably tied together®® The defendants also argue that there is insufficient

129 pefendants’ Motion for Attorney Fees at 3.

130 Cobabe v. Crawford, 780 P.2d 834, 835 (Utah Ct. App. 1989antrell v. International Brotherhood of
Electrical Workers, AFL-CIO, Local 2021, 69 F.3d 456, 456 (10th Cir. 1995hwarzv. Folloder, 767 F.2d 125,
127 (5th Cir. 1985)

Bl Complaint 11 12646.

32 First Americarincludes a request fonaadditional award for postial activity in its Plaintiffs’ Reply Supporting
Motion for Attorneys’ Fees. Plaintiffs’ Reply Supporting Motion for Atteys’ Fees at 2€L1. This request is
included in the analysis below. That is, First American is also entitled toefees for postrial work.

133 Defendants Opposition to Motion for Attorneys’ Fees at 1.
341d. at 4.
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evidence to “justifyan award of fees for 29 lawyers and paraprofessionals at two different
firms.”13%

First American responds that the defendantgieting the actual evidendeirst
Americanpresented in its Motiopand supporting deslations—make what amounts to an
argument fo form over substancE® First American argues that its motion satisfies the lesser
standard of “segregate[ing] its billing records and eliminat[ing] removerable fees'?’ And
regarding the overlap between claims, First American states:

In this case, alkauses of action, both compensable andawnpensable, related

to one core set of facts: multiple hitgvel employees of First American with

non-compete, non-solicitation, and non-disclosure agreements formed, organized,

and operated a competing titlesurance business in violation of their duties to
First American*®

First American then statélsat “[t]here is more than sufficient overlap in facts and legal
theories to justify First American requesting fees from work that suppoéigple causes of
acion.”13°

Local Rule DUCIiVR 542 states that

The motion[for attorneysfees]must (i) state the basis for the award; (ii) specify
the amount claimed; and, (iii) be accompanied by an affidavit of counsel setting
forth the scope of the effort, the number of hours expended, the hourly rates
claimed, and any other pertinent supporting information that justifies the.award

The Utah Supreme Court stated ttinet

party requesting the attorney fees must categorize the time and feeslexfor
(1) successful clais for which there may be an entitlement to attorney fees, (2)
unsuccessful claims for which there may be an entitlement to attorndyaides

1351d. at 5.

136 plaintiffs’ Reply Supporting Motion for Attorneys’ Fees at 3.
137 |d

138 Id

139 Id
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the claims been successful, and (3) claims for which there is no entitlement to
attorney feeg4°

The Court continued that “[nJoncompliance with these requirements makes it difficult
not impossible, for the trial court to award the moving party fees becausestivesefiicient
evidence to support the awartf¥* The Utah Court of Appeals elaborated on thhseet elements
in Brown v. David K. Richards & Co.'*? The court held that as long as that “substance of the
process reache[s] our desired result of separating recoverable freracoverable fees for
consideration by the trial court,” the motion and supporting documentation is sufffSiemt
other words, a party seeking attornefggs may forego “allocating unrecoverable fees between
category (2) and category (3)” listed abd{e.

There is, moreger, an exception to categorizing fees: “[A] party need noesgge its
compensable and noncompensable claims if they sufficiently overlap and invobasrtae
nucleus of facts**®°If a party argues thahis exception applies, they must provide more than
conclusory, onesentence assertions that the claims oveéfd%pdditionally, the noncompensable

claims must “substantially overlap with compensable claitfrs.”

140 Jensen v. Sawyers, 130 P.3d 325, 349 (Utah 20Qf)ternal quotation marks omitted).
141 |d

142978 P.2d 470 (Utah Ct. App. 1999)

1431d. at 474.

144 |d

145 Daynight, LLC v. Mobilight, Inc., 248 P.3d 1010, 1013 (Utah Ct. App. 2011)

146 Jensen, 130 P.3d at 349

1471d. at 348.
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First American attaches two affidavits to its motidwo arefrom Amy Sorenson of the
Snell & Wilmer law firm'“® andthe oneis from Robert Ducatman of the JoneayDaw firm14°

Sorenson states the number of hours expefdélde hourly rates claimetf! and the
scope of the effort$>? Regarding allocating between compensable and non-compensable fees,
Sorenson states that

Due to the similarities in the underlying faetsd legal issues, tasks undertaken

by Snell & Wilmer, L.L.P. in prosecution of some of First American’s other

claims, were, for the most part, essential in not only prosecuting those, ddatims
also in prosecuting the breach of contract and breach a@ldiguduty claims:>®

Sorenson then lists seven discrete items for which First American is notgsésds!>*

Ducatman also states the number of hours expeXdts hourly rates claimett® and
the scope of the effort8! Regarding allocating between compensable anecoarpensable
fees, Ducatman states that “fees for which First American does not seek sgimént can be

identified on the bills as those for which the timekeeper description is ertiaeked out.*>8

148 Declaration of Amy F. Sorenson in Support of First American’s Mdtioward of Attorney Fees and
Expenses (Sorenson Declaratiaicket no. 493, filed January 17, 201 Bupplemental Dectation of Amy F.
Sorenson in Support of First American’s Motion for Award of Attornegsrend Expensedocket no. 536, filed
February 17, 2017

149 Declaration of Robert P. Ducatman in Support of First American’sdvidtir Award of Attorney Fees and
Expenses (Ducatman Declaratiodpcket no. 4938, filed January 17, 2017.

150 Sorenson Declaration 1 18.
151 |d

1521d. 7 21, 2427.

1531d. 1 22.

1541d.  23.

155 Ducatman Declaration { 13.
156 |d

B71d. 7 17.

1581d. 7 12.

22


https://ecf.utd.uscourts.gov/doc1/18313864752
https://ecf.utd.uscourts.gov/doc1/18313894686
https://ecf.utd.uscourts.gov/doc1/18313864757

He later lists the six “general categories of work performed by Jones Dayegs” for which
First American is not seeking to recover attorndges>°

First American’s Motion and supporting declarations and exhdaitisfy both the
allocation approach and the sufficient overlap approach. First Americadttado the exercise
of categorizing “unsuccessful claims for which there may be an entitlementrieegttees had
the claims been successful[] and . . . claims for which there is no entitlementtepafees.*°
But the Sorenson and Ducatman declarations and attached eabiitige the “desired result of
separating recoverable from nogcoverable fees for consideratioi*’And the motion, reply,
and affidavitsalso satisfy the showing that the casisf action sufficiently overlap.

First American’s fees are mostly easonable.

Defendants argue that First American’s “hours billed are not reasonabeuithg rates
are not reasonable, and the number of attorneys working on the case is not reastikitde.”
American responds that the hours billed were neces84hat the hourly rates—though in some
cases high-are appropriaté® and that the attorneys’ fees should not be reduced based on the
amount of the recoveryf®

To determine whetheattorneysfees are reasonable, courts may consider the following

factors:

a. “the amount in controversy*®®

591d. 9 19.

160 Jensen v. Sawyers, 130 P.3d 325, 349 (Utah 20Qf)ternal quotation marks omitted).
161 Brown, 978 P.2d at 474

162 pefendants Opposition to Motion for Attorneys’ Fees at 6.

163 First American’s Reply to Motion for Attorneys’ Fees at 7.

1641d. at 7-9.

1651d. at 9.

166 Dixie Sate Bank v. Bracken, 764 P.2d 985, 989 (Utah 1988)
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“the extent of services rendereld”

“the relationship of the fee to the amount recover&gl”;
“the novelty and difficulty of the issues involvedf®

“the overall result achieved™?

“the necessity of initiating a lawsuit to vindicate the rights under the
contract”t’t

g. “the difficulty of the litigation”;!"2

h. “the efficiency of the attorneys in presenting the casg”;
i

J

k

I

~PooCT

“the reasonableness of the number of hours spent aases! '
“the fee customarily charged in the locality for similar servicés”;
“the amount involved in the case and the result attaih@dind
“the expertise and experience of the attorneys involvéd.”

The Utah Supreme Cowstimmarized those factors irftaur questions trial courts should
answer to determine whether tgorneys’fees are reasonable:

1. What legal work was actually performed? 2. How much of the work performed

was reasonably necessary to adequately prosecute the matter? 3. Is tagsattorn

billing rate consistent with the rates customarily charged in the localitynidas

services?. Are there circumstances which require consideration of additional

factors, including those listed in the Code of Professional Responsiflity?

For the mospart,First American’s fees are reasonable. First, this case was complex.

There was extensive “legal work actually performdReVviewing the docket, there were roughly

167 Id.
168 Id.
169 Id.
170 Id.
171 Id.
172 Id.
173 Id.
174 Id.

175 Id

1761d. However, the court elaborates on this factpa] lthough the amount in controversy can be a factor in
determining a reasonable fee, care should be used in putting much reliansefaxtdh It is a simple fact in a
lawyer's life that it takes abotiie same amount of time to collect a note in the amount of $1,000 as it takes to

collect a note for $100,000Ld. at 990
177 |d

1781d. at 990.
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48 motions that underwent full briefing, with multiple motions for summary judgmét tiial
lasted 17 days. Nearly every step was intensely hard fought by both’Si@ensequently, fees
are high.

The number of attorneys and paraprofessionals working on this case was not
unreasonable. Merely enumerating the number of attorneys wonkiagase is meaninglegs
unnecessary duplication of efforts is not shown. And though it is true First Ameheaged its
lead counsel just a few months before trial, the defendants do not olgegtspecific entry in
the time log and an independent review of the time log does not shaweaossary duplication
of efforts. As for paraprofessionals, the Utah Supreme Court has stated thabfpasaonal fees
are properly included as an elemenatibrneys’fees. {A] llowing recovery for ¢gal assisint
fees promotes lawyer efficiency and decreases client litigation costs becaugerslame is
free from tasks a legal assistant can perform at a lower*ff€bere is no indication that the
work done by paraprofessionals was superfluous or duplicative.

It is truethat courts must referee appropriate attorneys’ fees. That does not meéan cour
play the part of Monday-morning quarterback, secgnessingevery saffing decision.

Second, the work performed was necessary to adequately prosecute theAftetter.
reviewing the affidavits and exhibits attached to the Motion for Attorneyes,Rae work
expended by First American’s counsel was necesshpughmany d the entries in the
timesheets attached to First American’s affidavits reétateternal communicatiortcomplex
cases requirsignificant collaborationtlis appropriate that attorneys bill for the time it takes to

collaborate.

179 See First American’s Motion for Attorneys’ Fees atB(summarizing the work actually performed).
180 Baldwin v. Burton, 850 P.2d 1188, 1200 (Utah 1993)
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Relatedly fees will notbe reduced because “the amount involved in the case [was lower
than] the result attained® “It is a simple fact in a lawyer's life that it takes about the same
amount of time to collect a note in the amount of $1,000 as it takes to collect a note for
$100,000.%82 Though First American sought more than the jury returned, this does not justify
denying attorneys’ fees.

Third, the Snell & Wilmer attorneys’ billing rate is consistent with the raistomarily
charged in Utah. From Jones D&ycatman’sMcLaughlin’s, Cutts’s, and McVoy’'$illing
ratesare not. Those will be adjusted to matich fees charged by similarly experienced attorneys

atSnell & Wilmer. They are djusted specifically as follows:

Attorney From: To:
Ducatman $783.68 $517
McLaughlin $581.44 $517
McVoy $489.70 $315
Cutts $472.50 $315

This reduces thfees attributable to Jones Day from $2,005,659.69 to $1,527,382.74.
First American shall do a linkem accounting of how this affects the attosidgesascribed to
the specific causes of actidre., the new fee amount for theeach of contract causes of action
and for the cause of action for Smith’s breach of fiduciary duty. First Aareslall submit this
accounting with a supporting declaration.

3. First American is entitled to its costs.

Defendants make two arguments against allowing the costs First Amecasise One

is based on grammar and the other on characterizZ&fion.

181 Djxie State Bank, 764 P.2d at 989
1821 d. at 990.

183 Defendants’ Opposition to Attorneys’ Fees at 10.
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28 U.S.C. § 192@overns what is properBwardablen the Bill of Costs. Smith’s and
Williams’s contractgprovide for recovery ofostsbeyond thosallowedby § 1920. Their
contracts state:

In the event any action be instituted by either party to interpret or erdascof

the terms or conditions of this Agreement, the prevailing party shall be entitled to
recover attorney’s, accountant’s, and expert witness fees and®osts.

Defendants argue that because there is not a “serial comma following ‘expegswit
fees’ and before ‘costs’ [tHisndicates that ‘costs’ is tied to ‘expert witness fees’ and does not
apply generally to all of the fee categories listé#f. Defendantsgrammarparsing is not
convincing.Failure to include the Oxford comma after “expert withess fees” does not adgess
mean that the only recoverable costs are those incurred in relation to thengtxgssesThis
would make the presence of “attorney’s” and “accountants” meaningless withoueah obj
“Fees and costdollows with eachcategory of professional the series.

Defendants alsargue that there is nothing that suggésss$ First American should be
entitled toan “award of anything more than ordinary taxable costs. FATCO has lumpedyn ever
imaginable costs treating costs as a limitless slush’ftiidrirst American seeks $250,7711%7
in costs!® Of that, $222,716.05 @ttributable to expert fees. Fitre remaining $28,055.27,

$25,668.61 ifor legal research$145.30 for longdistance calling$426.00 forcourier services,

184 Exhibit 1 Smith’s Employment Agreement atdécket no. 493, filed January 17, 2017; Exhibit 2 Williams'’s
Employment Agreement at docket no. 492, filed January 17, 2017.

18 Defendants’ Opposition to Attorneys’ Fees at 10.
1861d. at 10.

87 There are multiple discrepancies between the motion and the declaratioAnté@ratan’s Motion for Attorneys’
Fees at 10 includes $38,605.53 for “travel charges,” $1,854.65 for “expeditetiftaf.38 for “long distance
calling,” and $25,877.99 for “legal research.” By contrast, the SorensoarBeéch does not includes charges for
“travel charges” or “expedited mail,” for “long distance calling” it hag¢%.30, and for “legal research™as
$25,668.61. The expenses in the motion, therefore, total $291,807.96. dimetsiin the Sorenson Declaration are
the only ones discussed above.

188 Sorenson Declaration at$.
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$95.20 forpacer services$656.97 foFEDEX chargesand $1,063.0@br miscellaneous trial
costs €.g., parking feesand meals*® There is no question that the plain language of the
contracts includes expert fees. Athé remaining fees represent “those reasonablefeuicket
expenses incurred by attorneys and ordinarily charged to their clights.”

Therefore, First American is entitléd the award of $250,771.27 in costs.

1891d. at 9.

190 Clearone Communications, Inc. v. Chiang, No. 2:07cv-37-TC-DN, 2009 WL 5216856 at *7 (D. Utah Dec. 30,
2009)(internal quotation marks omitted).
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ORDER

IT IS HEREBY ORDERED that defendants’ Motion for New Trial and Memduen in
Support®tis DENIED.

IT IS FURTHER ORDERED that defendants’ Motion for Attorney Fees and
Memorandum in Suppdfis DENIED.

IT IS FURTHER ORDERED that Plaintiffs’ Motion for Award of Attornéyes, Costs
and Expenseé&®is GRANTED IN PART and DENIED IN PARTFees attributable tades Day
shall be reduced from $2,005,659.69 to $1,527,382.74 according to the table above. In order to
properly apportion the fees between Williams and Smith, First American shalindeitem
accounting of the Jones Day fees at the reduced FatsisAmerican shall provide this
accounting with supporting declaration within 14 days from the entry of this order.

IT IS FURTHER ORDERED that Plaintgfrequest foadditional attorneyseesfor
postirial activity iSGRANTED in the amount outlined in tifeéupplemental Declaration of Amy

F. Sorenson in Support of First American’s Motion for Award of Attorney Fees grehEas

SignedApril 24, 2017.

BY THE COURT

DUl

District Judge David Nuffer

Pl Docket no. 520filed January 31, 2017.
92 Docket no. 492filed January 17, 2017.
193 Docket no. 493filed January 17, 2017.
194 Docket no. 5363, filed February 17, 2017.
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