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IN THEUNITED STATESDISTRICTCOURT

FOR THE DISTRICT OF UTAH, CENTRAIDIVISION

MATTHEW KUMMER, MEMORANDUM DECISION
Plaintiff, Case N02:15cv-00318-DBP
V. Magistrate Judge Dustin Bead

CAROLYN W. COLVIN,
Acting Commissiorr of Socia Seaurity,

Defendant

The parties consented to this court’s jurisdiction under 28 U.S.Cc686CF Na 11.)
Currently pending before thewrt is PlaintiffMatthew Kummes (“Plaintiff”’) appeal of the
Commissioner of Soal Security’s(*Commissionél decision denying Plaintiff's claims for
Disability Insurance Benefits and Supplemental Security Income untlies Miand XVI of the
Social Security Act (“the Act”), 42 U.S.C. 88 401-33, 1381-1383f. The parties did not request
oral argumentHaving considered the parties’ briefse tadministrative recoyénd the relevant
law, thiscourtAFFIRM S the Commissioner’s decision.

l. PROCEDURAL HISTORY

Plaintiff protectively filed an application foro8ial Security Disability Benefits in May
2013,allegingan onset date of October,2005. (Tr. 15.) The application was denied initially
on September 52013, and upon reconsideration on October 21, 20d.3 Rlantiff filed a
written request for hearing on November 7, 20413 Administrative Law Judge presdi®ver a

hearing on September 23, 2014l The ALJdenied benefits by decision on Novieer26,
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2014 (Tr. 28.) Plaintiff appealed this denial. (Tr. 11.)élBocial Security’s Appeals Council
denied review on May 21, 2015. (Tr. 1). Plaintiff then filed the present suit.

Plaintiff previously filed for disability benefits on September 2, 2008. His requaesst
denied on January 6, 2009d.] That determinatiobecame binding because Plaintiff did not
appeal it. The ALJ in this case found no basis for reopening the prior application afat¢here
considered only Plaintiff's claims from January 7, 2009 forwdd) The ALJ found that
claimant met the insured sta requirement of the Social Security Act through December 31,
2012. (Tr. 18.)

Il. FACTUAL BACKGROUND

Plaintiff wasborn in 1973. (Tr. 6b Plaintiff has an eleventgrade education and past
work experience as a truck driver and carperfler 61, 243.Plaintiff claims he became
disabled inOctober2005, due to physical and mental impairments that include back and other
pain, depression, anxiety, diabetes, numbmage,and postraumatic stress disorder (“PTSD").
(Tr. 65.) Plaintiff testified duringhe September 2014 hearing that his mental health was the
main reason he could not work, but he was not in therapy at the time. (Tr. 49la&&ijf also
testified that his back problems prevented him from working. (Tr. 46, 54.)

Plaintiff's medical reords show that he received treatment for back pain, mostly in 2013
(the year Plaintiff filed his application for benefit@}.g. Tr. 437—-78, 618—21Rlaintiff was
referred several times to physical therapy, but only intermittently atteppemntments(See Tr.
506-07, 670, 676—78, 688—98Bikewise, Plaintiff's medical records support the ALJ’s
determination that Plaintiff suffered from depression, anxiety and PTSDI{@+33, 596-616.)

Plaintiff's mental health records evidence only intermittentrneat, mostly in 2013.



The record contairseveralmedical opinions regarding Plaintifffghysicalcondition.
Consulting physician James McDonald, M.D., performed an independent physicatatiam
of Plaintiff in July 2013. (Tr. 539—-43.) Dr. McDonald expected Plaintiff “would likelypoas!
well to physical therapyand noted that Plaintifivas able to perform all exam maneuvers
without difficulty.” (Tr. 543.) Plaintiff told Dr. McDonald that medication helpedhapain. (Tr.
539.)In September and Gaber 2013, two state agency physicians reviewed Plaintiff's records.
Both physicians opined that he could sit, stand, or walk about six hours per eight-hour workday,
andfrequentlylift or carry ten poundsandoccasionally liftwenty pounds. (Tr. 72, 74-76, 108,
110-12.). In August 2014, Dr. Penrod completed an assessmd®ating that Plaintiff had
extreme limitations and could not stand or walk for more than ten minutes at a tineukhd c
not sit for more than one hour in an eight-hour day. (Tr. at 623-24.) Dr. Penrod concluded that
Plaintiff was incapale of full-time work, due tdmostly depressiorissues’ (Tr. 624.)

The recordalsocontains a number of opinions regarding Plaintiff’'s mental condition.
January 2013 Dr. Liz McGill, Ph.Deyvaluated Plaintiff for his state Medicaid claibr. McGill
diagnosed Plaintiff with major depression and dysthymic disorder. (Tr. 270.) Shedszhthat
these ailments prevent@&taintiff from working in any occupation. (Tr. 274.) On the other hand,
state agency psychologist Charles Raps, Ph.D., reviewed the record in July 2013 kgdonc
that Plaintiff did not meet the criteria for the listed impairments of affective disordexeety
related disorderSee Tr. 73-74, 96.)He determined that Pldiff had only moderate restrictions
in his daily activities, social functioning, and concertation, persistence er (Jac73.) Dr. Raps
concluded that Plaintiff could perform low stress, simple work with limited sociahutten.

(Tr. 78.)In October2013 Helen Kjolby, Ph.D., reviewed the record and agreed with Dr. Raps

thatPlaintiff did not meet any listindyadonly moderate functional restrictionand could



perform simple, lowstress work(Tr. 109, 114.) In October 2014 Kathy Barnett, Ph.D.,
performed a consultative psychological examination and opined that Plaintiff had mild
limitations in his ability to interact with supervisors and make complex judgiaritsould
understand, remember, and carry out simple instructions, respond to usual work situations, and
interact with the public and coworkers. (Tr. 7Q79 Dr. Barnett also noted that Plaintiff was “a
somewhat inconsistent historian” and “may have significantly over-reported @y pf
neurologic and affect difficulties . . . .” (Tr. 707.)
1. STATEMENT OF RELEVANT LAW
a. Definition of Disability Under the Act

The Act states that an individualdisabled 6nly if his physical or mental impairment or
impairments are of such severitythhe is not only unable to dasiprevious work but cannot,
considering Is age, education, and work experience, engage in any other kind of substantial
gainful work which exists in the national economy . . ..” 42 U.S423Xd)(2)(A).The
disabling impairment must last, or be expected to last, for at least teaigecutive months.
|d.; Barnhart v. Walton, 535 U.S. 212, 214-15 (2002).

b. Process for etermining Disability Under the Act

To determine whether a claimant is disabled, Social Security regulatioostbet f
five-step sequenti@valuation process. The adjudicator considers whetblairaant: (1)
engaged in substantial gainful activity during the alleged disap#itypd,(2) had a severe
impairment (3) had a condition that met or medically equaledstwerity of a listed
impairment, (4) could return tagpast réevant work, and if not (5) could perform other work in

the national economy. 20 C.F.R. § 404.1520(a){4)decision regarding the claimant’s



disability can be reached at any step in #epuential evaluation process, further evaluation is
unnecessaryld.
c. Standard of Review

A district court reviews the Commissioner’s decision to determine whether substantial
evidence in the record as a whole supports the factual findings, and whettmré¢oelegal
standards were appliedendron v. Colvin, 767 F.3d 951, 954 (10th Cir. 201&ubstantial
evidence means “such relevant evidence as a reasonable mind might accept as adequate to
support a conclusionlt. The court may neither reweigh the evidence nor substitute its
judgment for that of the ALLax v. Astrue, 489 F.3d 1080, 1084 (10th Cir. 200Where the
evidence as a whole can support the agency’s decision or an award of benefitst tieistour
affirm the aency’s decisionEllison v. Sullivan, 929 F.2d 534, 536 (10th Cir. 1990).

V. THE ALJ'S DECISION

At step onethe ALJfoundPlaintiff had not been engaged in substantial gainful activity
sinceJanuary 7, 2009Tr. 18.) At step two, the ALJ found that Plaintiff suffered frem severe
impairmens: dysthymic disorder, major depressive disorder, anxiety disorder not atberwi
specified, PTSDgegenerative disc diseaskthe lumbar spine, and personality disordiet) At
step three, the ALJ found that claimant did noetany listed impairment. (Tr9%21) At step
four, the ALJfoundclaimant wasinable to perform hipast relevant works a truck driver or
carpenter(Tr. 27.) At step five, the ALJ found thBtaintiff could make an adjustment to
perform jobs that exist in significant numbers in the national econdchat(27—28)

V. DISCUSSION
Plaintiff argues the ALJ madeur errors. First, Plaintiff aguesthe ALJerred by not

finding that he suffered from the severe impairmentarfp&@ Tunnel Syndrome. Second,



Plaintiff urges thathe ALJ erred by concluding that Plaintiff did not meet the criteria for two
listed mental impairment3hird, Plaintiff claimsthat the ALJ afforded improper weight to the
opinions of Dr. Penrod and Dr. McGill. Fourth, Plaintiff argues generally that he Hetisa
This final contention can most generouséyinterpreted as asserting that the Atrgéd at step
five becaus¢he ALJ conalidedPlaintiff can perform a job that requires frequent contact with
coworkers.The court will examine these argumebelow.
a. The ALJ did not err at step two

Plaintiff argues the ALJ erred “by not considering the eviden¢Blamtiff]’s Carpal
Tunnel Syndrom¢'CTS”) and its effects ofhis] ability to maintain gainful employment.” (ECF
No. 13 at 7.) Plaintiff then asserts Dr. Cunnif diagnosed him with G@iSciting Tr. 672).)The
court finds ncerror. First, as the Commissioner points out, the ALJ specifically considered and
rejected Plaintiff's CTS clain(Tr. 19.) Thus, the ALJ did consider evidence of Plaintiff's CTS,
but found that Plaintiff's CTS claim was not supported by medical evidence and wasthus
medically determinable.

Secoml, this finding is supported by the recafdclaimant’s “impairment must result
from anatomical, physiological, or psychological abnormalities which cahdvensby
medically acceptable clinical and laboratory diagnostic technigd@sC'.F.R. § 404.1508X’
physical or mental impairment must be established by medical evidence consistyms of s
symptoms, and laboratory findings, not only[ayclaimant’s]statement of symptonisThe lone
medical record Plaintiff cites to support his claim that CTS was a severe disaiulitates
merely thathe examining physician believed more testing was necessary to cafetner
Plaintiff actuallysuffered CTS(Tr. 669-73.) Plaintiff does not identify any records that confirm

the diagnosisr offer other eviderehe suffered from CT®Iaintiff did not testify about CTS



during the hearing. Additionally, Plaintiff does not produce any evidence efféaeof the
purported CTS on his ability to work or perform daily activities. Thus, Plaintifhloas
established that his alleged CTS was a medically determinable, saparement.
b. The ALJ did not err at step three

Plaintiff argues that the ALJ should have found that Plaintiff met the listed impagme
of anxiety and depression. (ECF No. 13 at 4¥@t) Plaintiff does not ddress the evidence
supporting the ALJ’s decision, or descrgmme way in which the ALJ made a legal error in his
analysis of the evidencinstead Plaintiff recites the evidencetbelieves is favorable to him. In
this way, Plaintiff invits the court to reweigh the evidence before the ALJ. This court cannot
reweigh this evidencé&ee Lax v. Astrue, 489 F.3d 1080, 1084 (10th Cir. 20@3jating that
reviewing courts cannot “reweigh the evidence or subs{itsigudgment for the
Commissionés.”). The favorable evidendelaintiff citesis not so overwhelming that the ALJ’s
decision was unreasonablélnderstandably, Plaintiff would have likéte ALJto interpret the
eviderce differently. But the court is not in a position to reweigh that evidence.

In reply, Plaintiff argues that the Commissioner is unduly formalisticanlegal anajsis
of this case andsserts that “this case is not about weighing evidefEEF No. 21). The court
is concerned thalaintiff misunderstanddhe standard of review and the court’s role in a Social
Security appealis stated earliethe court’s role on appeal is to determine “whether substantial
evidence in the record as a whole suppoeddletual findings, and whether the correct legal
standards were appliedrifra Part Ill.c. (citingHendron v. Colvin, 767 F.3d 951, 954 (10th Cir.

2014)). Accordingly, Tenth Circuit precedent requiresphrties and the coutd focus on

! The Commissioer cites amplesvidence that supports the ALJ’s finding that Plaintiff did not
meet the criteria of a listed impairmeried ECF No. 20 at 13-16.)
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correct application of legal standards @&xtstence ofubstantial evidence supportitige ALJ’s
decision. To the extent Plaintiff seeks to reverse this precedent, thissconatie to oblige.
c. The ALJ properly considered Dr. Penrod's and Dr. McGill 's opinions

Plaintiff argues that the ALJ incorrectiyfordedDrs. Penrod and McGill’s opinioriess
than controlling weight. (ECF No. 13 at 8.) Plaintiff argues that these doctongapwere
entitled to such weight because twetors were treating pbigians and their opiniongere
consistent withlthe recorcevidence. (ECF No. 13 at 8.)

First, as the Commissioner points out, Drs. Penrod and McGill were not treating
physicians as defined by in the Tenth Circuit. The ALJ does not need ta plegsiciaras a
“treating source if [Plaintiff'stelationship with the source lmsedsolely on[his] need to obtain
a report in support of [higjlaim for disability.”Doyal v. Barnhart, 331 F.3d 758, 764 (10th Cir.
2003).As to Dr. McGilll, Plaintiff ces not sugges$te sawDr. McGill aside from the one visit
made for purposes of his Workforce Services claim. Thus, Dr. McGill's opinions aeetrited
to controlling weight

Likewise,while Plaintiff sawDr. Penrodwice, his @inion islikewise notentitled to
controlling weightA physician is a treating souré@hen he has seen the claimamumber of
times and long enough to have obtained a longiadgicture of the claimant®npairment,
taking into consideratiothe teatment the source hpsovided and the kinds and extent of
examinations and testing the source has performed or ordered from spedcidlistependent
laboratories.’Doyal at 763 (internal quotations and alterations omittéld)e Doyal court found a
physician was not a treating source where the physician saw the claimant és@wen the span

of severalyears.

2 Also, Dr. Gill did not expect Plaintiff's conditions to last longer than eleven months. (Tr. 274.)
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Here,Plaintiff saw Dr. Penrod two timesser the span afix months. While this delay is
much less than the delaywoyal, Dr. Penrodbtill lacked the “longitudinal picture” that justifies
the weight afforded to treating physiciaR$aintiff does not argue otherwise. Instead, he merely
assumes without analysis that Dr. Penrod qualified as a treating physidaohysicians
opinion is . . not entitled to controlling weight. . merely because the claimant designates the
physician as [is] treating sourcé.ld. at 763. Additionally, both visits occurred while this claim
was pending and, during the second visit, Dr. Penrod completed papeelabed to this claim
at Plaintiff's request. (Tr. 628, 648 he sparse historpresenteds insufficient to qualify Dr.
Penrod as a treating source.

1. The ALJ gave good reasons for the weight afforded to Drs. McGill and Penrod

Accordingly, the ALJ needed only to “give good reasons” for the weight afforded to
these doctors opinioriecause they were not treating sour€es 331 F.3dat 762.The ALJ
provided such reason®neprimary consideration in the ALJ’'s mind was that Ri#is
treatment history suggested a “focus on secondary gain.” (Tr. 24.) Plainséinpee aseveral
physicians for the purpose of obtaining forms for his disability applicatteaid.) As already
discussed, Drs. Penrod and McGill both fall into this category. Likewise, the Ald thate
several professionals who saw Plaintiff suspected malingeftahgT(. 26.)

The ALJ also noted that Dr. McGill's and Dr. Penrod’s opinions were internally
inconsistenandinconsistent with the recorgarticularly thdimited treatment Plaintiff sought
for his physical or mental impairments. (Tr. 2532&hile Plaintiff takes issue with ¢ise
considerations, he does not offer any authority that suggests the ALJ erredcdisderations
appear to bappropriate under Tenth Circuit la®ee Watkins v. Barnhart, 350 F.3d 1297, 1301

(10th Cir. 2003) (indicating that an ALJ should consider “the degree to which the physician’



opinion is supported by relevant evidencecansistency between the omn and the record as
a whole;and . . . other factors brought to the ALJ's attention which tend to support or contradict
the opinion?). Thus, the ALJ properly considered Dr. McGill’s and Dr. Penrod’s opinions.

d. The ALJ did not err at step five

Plaintiff' s final argumensets forth SSR 85-15 and concludes that Plaintiff was so limited
that the ALJ should have found Plaintiff disabled pursuant to that regulation. Plaieniff t
briefly repeats his earlier arguments, which the court has already addressey. lrénadiserts
without justification that the ALJ should have found Plaintiff would be off task more3t%
of the time. Only one portion of thithal argumenmerits discussior. Plaintiff argues that the
ALJ did not reconcile an asserted discrepancy between the RFC ascribed by tedAhe
Dictionary of Occupational Titles' description for a bench assembl8pecifically,the ALJ
found thatPlaintiff was limited to only occasional interactisith coworkers and supervisors.
(Tr. 21) Plaintiff asserts this limitation is incompatible wiitle definition of a bench assembler,
who frequentlyworks as a “member dian] assembly group assembling one or two specific parts
and passingthe] unit to another workeér.See U.S. Dep’t d Labor, Dictionary of Occupational
Titles No. 706.684-022 (4th ed. 1991), 1991 WL 6790&MBile the argument has superficial
appeal, it does ngustify remand

Theportion of the DOT just quoted tends to support Plaintiff's argument. Nonetheless,
the specifigob requirementdisted in the DOTdo not.The DOT indicates that taking
instructions or helping others is not a significant component of the occufae#od. Indeed,

this is consistet even with the earliequoted description. Plaintiff is required only to pass

% As to Plaintiff's remaining arguments in this section, the court agrees wiCothenissioner’s
argumentsPlaintiff largely repeats earlier arguments or assumes Plaintiff sgfieaser
limitations than what the ALJ foundSde ECF No. 20 at 19-21.)
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assembled units to another worl@laintiff is not actuallyrequired tanteractwith those other
workers, even if he must e their proximity.Thus, thee is no discrepancy between thiel’'s
RFC finding and the occupation of lmnassembldoecause Plaintiff need not interact with

coworkers, even if he must work in their proximity.

Alternatively, even assuming Plaintiff cannot perform this one job, there is no basis for
remand because the VE provided two other jobs that exist in significant numbers iticth&l na
economy. The Tenth “Circuit has never drawn a bright line establishing the number of jobs
necessary to constitute significant number . . . ."Trimiar v. Sullivan, 966 F.2d 1326, 1330
(10th Cir. 1992). Yet, the Tenth Circuit has found several hundred jobs in the region sufficient.
Seeid. (finding 650 to 900egional jobs sufficient to constitute a significant numissgalso
Jenkinsv. Bowen, 861 F.2d 1083, 1087 (8th Cir. 1988) (finding 500 regional joldgcmurit)

(cited with approval ifrimiar). The Tenth Circuit has also found fewer than 70,000 jobs in the
national economy constituted a significant numBetello v. Astrue, 376 F. App’x 847, 851

(10th Cir. 2010) (declining to remand where Plaintiff did not challenge ALJ’s fintaigs7,250
jobs in the national economy constituted a significant number).

Here, the VE testified that Plaintiff could also perform the jobs of inspector hand
packager and electronics worker. The VE testified there were 30,000 inspector tieagkpa
positions nationwide and 400 in the region. The VE also testified there were 42,000 electronics
worker positions nationwide and 400 in the region. Plaintiff does not argue that these numbers
are not sufficient to constitute a significant number of available jobs. Accoydthglcour

finds noreversibleerror.
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VI. ORDER
Based on the forgoingfie courtAFFIRMS the Commissioner’s decision.
The Clerk is instructed to close this case.

Dated this/th day ofSeptembeR016.

W ad
ited Stgfedagigtrate Judge
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