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IN THE UNITED STATES DISTRICT COURT
DISTRICT OF UTAH

LARADA SCIENCES INC., and MEMORANDUM DECISION AND
UNIVERSITY OF UTAH RESEARCH ORDER GRANTING DEFENDANT
FOUNDATION, PICKY PAM AT THE BEACH, LLC’S
MOTION TO DISMISS FOR LACK OF
Plaintiffs, PERSONAL JURISDICTION
V.

Case No. 2:1%v-0399JNP
PAM SKINNER d/b/a PROFESSIONAL
LICE SOLUTIONS; PICKY PAM AT THE Judge Jill N. Parrish
BEACH, LLC; PICKY PAM OF SAN
DIEGO, LLC; MARCY MCQUILLAN d/b/a
NITLESS NOGGINS; and UKU, INC. d/b/a
NITLESS NOGGINS HEADLICE
TREATMENT CENTER; and XPOWER
MANUFACTURE, INC.,

Defendant.

INTRODUCTION

Before thecourtis Defendant Picky Pam at the Beach, LLC’s (“Picky Pakhdjion to
Dismiss for Lack of Personal Jurisdiction and Improper Venue. (Dockelnd@sponse to the
patent infringement action brought by Plaintiffsrada Sciences, Inand the University of Utah
Research Foundationdllectively “Larada”),Picky Pamargues thait lacks theminimum
contactan Utah requiredor this courtto exercise general specific personal jurisdictionn the
alternative, Picky Pam argues that werns improperFor thereasons stated below, the court
GRANTS DefendanPicky Pan's motion to dsmiss

FACTUAL BACKGROUND

Laradaalleges that Picky Paninfringedon Larada’'spatents US 7,789,902 and US
8,162,999 (the “Patentsicky Pamis a small lice treatment center organized under the laws of

California, with its principal place of business in Huntington Beach, Califosigart of its lice
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treatrrent businesRicky Pamoffers a heat treatment designed to eradicate lice. It also sells the
product used to administer these treatments, the “Dehydration Statitnsales totaling
approximately twenty units to date.

Picky Pamhas never owned oedsé property, had a bank account, paid taxes, appointed
an agent for service of process, solicited business, advertised by non-intehtetaner
otherwise promoted its products in Utétcky Panoperates a website, accessible from any
state which describes, states the price for, and has promotional videos encouraging website
visitors to purchase the Dehydration Station. Althougrs are currently unaliepurchase the
product throughPicky Pam’svebsite L aradaalleges that the website previously did. Picky
Pamis only sale tdJtah occurred whent &arada’s requesit sold and shipped a Dehydration
Station to Larada’s headquarters so that Larada could evalnateerthe product infringetie
PatentsWhile the parties dispute whether the sale was transactmagthPicky Pam’s website
or via email, the terms and timing of the sale were at least pariedjgtiated by the parties’
attorneys.

Prior to the organization ¢ticky PamPamSkinner, now president éficky Pam
entered int@ rental agreement (the “Agreementiijh Laradaeither in her individual capacity
or on behalf of a compargalledBernadette’s at the BeatheAgreemat provided for the
lease of a machine that incorporated the patented methodsatained a forum selection and
choiceof law provision for disputes arising from the AgreemsatingthatUtah lawcontrolled
and that jurisdiction and venue were propedtah TheAgreement also prohibitdds. Skinner

from copying the product, even after the termination of theedment. As part of thegreement,

Yt is unclear from the face of tigreementhetherMs. Skinnersignedthe Agreement in her individual
capacity or as an agent for Bernadette’s at the Beach.



Ms. Skinner received training on how to operate the device according to Larada’'eamgpri
methods.

In November 2013\s. Skinner terminated thegkeement. Irearly2014,Ms. Skinner
began offering heat treatments to eradicate lice under the name Picky Pam at the Beach
However, Picky Parwasnotformally organized as an LLOntil December, 2014. @ieving
that the heat treatments infringedtbe Patentd_arada senMs. Skinner a cease and desist letter
in April of 2014, which she promptly signed.

Ms. Skinner henbegan to sell aroduct called theliice Device.”Laradaagain claimed
infringement andisserdthat in March 2015yhen ittested the product in the presenc®ioky
Pamis attorney, the attorney abruptly ended the tests andd¢beéDevice website was taken
down soon thereafter. Subsequerfigky Pamallegedly modified the device, creating a new
product called th®ehydrationStation,so that it did not operate within the temperature ranges
covered by the Patents. Picky Paatified Larada that it had tested the Dehydration Statiah
intended to sell itAt that point, Larada andicky Pancompleted the sale described above. As a
result ofits evaluation, Laradeoncludedhat the product operated within the temperature range
covered by th@atens. This litigation followed.

LEGAL STANDARD

Where, as here, the parties have not conducted discovery or participated ireatiayid
hearing; “the plaintiffneed ] ‘only . . . make a prima facie showihtat the defendants [are]
subject to personal jurisdictionSilent Drive, Inc. v. Strong Indus., In826 F.3d 1194, 1201
(Fed. Cir. 2003) (quotinBeprenyl Animal Health, Inc. v. Univ. of Toronto Innovations Found.

297 F.3d 1343, 1347 (Fed. Cir. 2002)). As with any 12(b)(2) motion otlm¢ construes all

2 Neither party requested an evidentiary heahiee



well-pled factualallegations in the light nst favorabé to the maintiffs. Graphic Controls Corp.
v. Utah Med. Prodsinc, 149 F.3d 1382, 1383 n.1 (Fed. Cir. 1998).

DISCUSSION

Under Rule 4 of the Federal Rules of Civil Procedure, effective service oksproce
eshblishespersonal jurisdiction over a defendant “who is subject to the jurisdiction of a court of
general jurisdiction in the state where the district court is located.RE€iv. P. 4(k)(1)(A).
Accordingly, thecourt firstconsiders whether the Utah loagm statute authorizes personal
jurisdiction over Picky Pam.

The Utah Supreme Court has interpreted the Utah domgstatute as extending personal
jurisdiction to the maximum extent allowed by thee ProcesClause of théJnited States
Constitution.Starways, Inc. v. Curry980 P.2d 204, 206 (Utah 1999). Thus, the court conducts a
collapsed due process inquiryHRicky Pam’s contacts with Utah are such that due process is
satisfied, personal jurisdiction is appropriate.

Because albf the claims in this case involve patent infringement, the Court applies the
Federal Circuit’s due process analy8B. Sys., Inc. v. Aarotech Labkmg¢., 160 F.3d 1373, 1377
(Fed. Cir. 1998) (explaining thédr patentrelated claims“when analyzing personal jurisdiction
for purposes of compliance with federal due process, Federal Circuit laer, tiadn regional
circuit law, applies). Thecourt therefore begins by considering whetheky Pam’s contacts
with Utahgive rise to either general personal jurisdiction or specific persomadigtion
l. Picky Pam is Not Subject to GeneraPersonalJurisdiction in Utah.

A courtmay exercise general jurisdictioner a defendant when tdefendant’s contacts

with the forum aréso ‘continuous and systematic™ that the defendant sséatially at home in
the forumState” Daimler AG v. Baumarl34 S. Ct. 746, 754 (2014) (quotiGgodyear Dunlop

Tires Operations, S.A. v. Browh31 S. Ct. 2846, 2851 (2011))ere, the partieagree thaPicky



Pamdoes not have contacts in Utah sufficiengitee rise togenerapersonajurisdiction. The
court therefore confines its inquiry to whetlRecky Pamis subject to specific personal
jurisdiction in Utah.

I. Picky Pam is Not Subject to Specific Personal Jurisdiction in this Case

The Federal Circuiappliesa threepart testo determine whetr specific jurisdiction
exists. A defendant will be subject to specific persamadiction only whenl) a defendant has
the requisite minimum contadts the forum established by purposeful direction toward the
forum, (2) the plaintiff's claims “arig]] out of or relatg to the defendantactivities with the
forum,” and (3) the exercise of jurisdiction is reasonaldconsistent with traditional notions
of fair playand substantial justic&ilent Drive 326 F.3d at 1201-02 (quotihgamed Corp. V.
Kuzmak 249 F.3d 1356, 136@ed Cir. 2001)).

Theminimum contacts$est guarantees that eoftstate defendants receive “fair warning”
that they may be subject to suit in a foreign forum. The test is met wheguidey and nature”
of the defendant’s contacts demonstrate that she purposefully directed hgesdtiwiard the
forum State and it is foreseeable that she will be haled into the forum’s coantesast of those
activities.Int’l Shoe Co. v. Washingto826 U.S. 310, 319 (1945].1]t is essential in each case
that there be some act by which the defendant purposefully avails itsedfmithege of
conducting activities within the forum State, thus invoking the benefits and pootedfi its
laws.” Hanson v. Deckla, 357 U.S. 235, 253 (1958). This purposeful direction requirement
“ensures that a defendant will not be haled into a jurisdiction solely as a resultlofn,
fortuitous, or attenuated contactBurger King Corp. v. Rudzewic471 U.S. 462, 475 (1985)
(citations omitted)Although a single act may be sufficient to demonstrate purposeful availment

the unilateral acts of a third party are.ndtGee v. Int Life Ins. Co, 355 U.S. 220, 223 (1957);



Hanson 357 U.S. at 253ed Wing Shoe Co. v. Hockerson-Halberstadt, %8 F.3d 1355,

1359 (Fed. Cir. 1998)Y.he exercise of jurisdiction must be foreseeable in the sense that “the
defendant’s conduct and connection with the forum State are such that he should reasonably
anticipate being haled intmurtthere” World-Wide Volkswagen Corp. v. Woodsdd4 U.S.

286, 297 (1980Q)see also Burger Kingt71 U.S. at 474 (“Although it has been argued that
foreseeability of causinigjury in another State should be sufficient to establish such contacts
there when policy considerations so require, the Court has consistently heldsthatdof
foreseeability is not a ‘sufficient benchmark’ foreegising personal jurisdiction.” (footnote
omitted).

Larada relieon four facts in arguinthat Picky Pam ha$erequisite minimum contacts
to subject it to personal jurisdiction Wtah. First, Picky Pam operatasvebsite that is
accessible to Utah residents. Second, Picky Pam sold and shipgéshadlyinfringing product
to Larada. Third, Picky Pam directed tortious activities toward LaFamath, Ms. Skinner
signedthe Agreement with a forum selection clause. Thert will address &ch of these
argumentsn turn.

A. Thecourt cannot base personal jurisdiction on Picky Pam’s website.

As evidence of Picky Pam'’s purposefully directed activities, LaradaspmiRicky
Pam’s website. Iso doing, itreliesheavily on the “sliding scale” framework outlined in a 1997
federal districttourt decisionZippo Manufacturing Co. v. Zippo Dot Conc., 952 F. Supp.
1119, 1124 (W.D. Pa. 1990nder this framework, “active websites,” which facilitatéernet
transactions by the repeated and knowing transmission of files, nearly astalylésa the
minimum contacts necessary for jurisdictitch But “passive websites,” which do little more
than provide information, do ndd. For “interactive websites,” whitfall in the middle of the

scale, jurisdiction depends the “level of interactivity and commercial nature of the exchange



of information that occurs on the Web sitkel” But theZipposliding scale framework has never
been adopted by the Federal Circuit. In fact, there is considerable uncenangy-ederal
Circuit, as in many others, as to how internet contacts and websites should denthesite
evaluatingpersonal jurisdictionSee, e.gRoblor Mktg. Grp., Inc. v. GPS Indus., 1n645 F.
Supp. 2d 1130, 1138-42 (S.D. Fla. 20@%ing numerous divergent casiesm various circuit
courtg. Accordingly, thecourtmust first determine whether to apply #ipposliding scale
frameworkin this case

1) Thecourt finds the Zippo sliding scale to be unpersuasive.

The parties disagree on how Picky Pam’s website should be classified forgzuoptise
Zipposliding scale test. However, taking the allegations irCbmplaint as true, it is clear that
Picky Pam’swebsite was “highly interactive.” The website, at least until the lawsuit was filed
allowed users to place orders for products. It didarithan make information available to those
who are interested in itZippo, 952 F. Supp. at 112Becauseahe “defendant clearly [did]
business over thaternet’ the website falls on the highly interactive “end of the spectruidn.”
UnderZippog, this court would have personal jurisdiction over Picky Pam based solely on the
existence ofts website. This would be the case even though Larada has not pled any facts to
suggest that any Utah resident other than those related to laatadHyviewed or interacted
with Picky Pam’s website

The lack of any specific instances of Picky Pamgspdal or digital contacts with Utah
demonstratewhy theZippo sliding scale should not replace traditional personal jurisdiction
analysis. Specifically, it highligh@ippo’s primary defectthe Zippotest effectively removes
geographical limitationsropersonal jurisdiction over entities that haweractive websitesAnd

because the number of entities that have interactive webseitiéaues to grow exponentially,



application of theZippoframework would essentially eliminate the traditional geographic
limitations on personal jurisdiction.

UnderLarada’sview, everycourt in every state could exercise personal jurisdiction over
Picky Pamsimply because it mainta@ga an interactive websit&Vere thecourt to adopt such an
approach“then the defense of personal jurisdiction, in the sense that a State has gealjyaphi
limited judicial power, would no longer exis&LS Scan, Inc. v. Dig. Serv. Consultants,,|1283
F.3d 707, 712 (4th Cir. 2002). This is‘amtenable result” that exposes the primary flaw in the
Zippotest.Shrader v. Biddinger633 F.3d 1235, 1240 (10th Cir. 2011).

The weakness of théppoappr@achbecomes ever more apparent in today’s digital age.
The ability to create and maintain iateractive websités no longer the sole domain of
technologically sophisticated corporations. Virtualywebsites, eventiose ceated with only
minimal expensgarenow interactive in nature. It is an extraordinarily rare website thatrdues
allow users to do at least some of the followaatjons: place orders, share content, “like”
content, “retweet,” submit feedback, contact representatives, send messdigesg; tereive
notifications, subscribe to content, or post comments. And those are only interactions
immediately visible to the user. In fact, most websites also interact with the aberdithe
scenes” throughte use otookies.Thus, even a website that appgadaissivein nature may
actually be interacting with the user’s data and cudtoloring the content based on the user’s
identity, demographics, browsing history, and personal preferéncesidition, here is an ever
increasing amount of internebntactthat is done through the use of mobile ajhyas bypass the

traditional websitaltogether. This increase in mobile computing allows entirely new

%It is worth noting that many of these nabiquitous interactive features did not exist in 1997 wfiepo
was decided.



interactionsTheseapplications routinely send notifications, are location based, and share data
with other applications.

Furthermore, maintaining an interactive website is no longer the sole pufiew
corporations. In fact, with the invention of social media, many individuals, to say giathin
organizations, maintain an interactive website. In a matter of minutesigidual can create a
Facebook account and upload content to his or hef tRatebook page.” That page may allow
all other Facebook users to interaith it.> The level of interactivity on even the most basic
Facebook pagarguablyexceeds that of even the most interactive website in 1997 Zvppo
was decidedit is difficult to envision a website that is more interactive than the average
Facebook page. Indeed, a principal purpose of social media is to facilitatetioteraetween
users.

Given the exponential growth in the number of interactive web#ezjppo
approach—which woull removepersonal jurisdiction’s geographical limitations basedhen
mere existence dhose websites-is particularly troubling. And the problem would grow more
acute every year as more individuals and businesses create interactive websites

This courtis not alone in its criticism of théipposliding sale as a replacement for
traditional personal jurisdiction analysis. The Second Circuit has cautiongbeBgiposliding
scale “does not amount to a separate framework for analyzing inbar®elt jurisdiction.”Best

Van Lines, Inc. v. Walked90 F.3d 239, 252 (2d Cir. 2007) (quotBest Van Lines, Inc. v.

*While it is true that individuals or organizations do not actually own ortaiaithe technological
infrastructure of their Facebook pages, they do create and maintain mestohtent. Accordingly, it would
appear that th&ippotest would treat thindividual or organization that created the page as maintaining a “highly
interactive website.”

® Thecourt recognizes that one possible way to distingBistebook activities from thé&ippotest is that
Zipporeferred to commercial activitand mosindividual social media pages are not maintained for commercial
purposes. It is unclear, however, why this distinction shoukeraay difference for purposes of personal
jurisdiction. Nothing requires that the “purposeful availment of thenfid be for @mmercial purposes. Indeed,
“purposeful availment” is often for personal, recreational, or otbeicommercial purposes.



Walker No. 03 Civ 6585(GEL), 2004 WL 964009, at *3 (S.D.N.Y. May 5, 2002ather
“traditional statutory and constitutional principles remain the touchstone ofgbiey.” Id.
(quotingBest Van Lines2004 WL 964009, at *3see Roblor Mktg. Grp645 F. Supp. 2d at
113842 (citing cases and “shar[ing] in the criticismoekr+eliance on the sliding scale”).

The traditional tests are readily adaptabléhe digital age, just as theyereto
technological advances like the telegraph, radio, television, and tele@sm&orman v.
Ameritrade Holding Corp.293 F.3d 506, 510-11 (D.C. Cir. 2002) (explaining that “our
traditional notions of personal jurisdiction” are adaptable tortteznet context). Indegthe
telephone provides an apt analogy. Although a company may have a public telephorre numbe
that can be dialed fromvery state, it is not necessarily subject to personal jurisdiction in every
state. Rather, personal jurisdiction based on telephonic contacts can only be lmagadlon
phone calls. Similarly, personal jurisdiction based on a website should be baszdatuse of
the site by forum residents.

In short, this court findgippoto be unpersuasive. The traditional tests for personal
jurisdiction are readily applicable toternetbased conduct and ateereforecontrolling under
Federal Circuit law.

2) Picky Pam has not purposefully availed itself of the Utah forum via its
website

Under traditional personal jurisdicti@malysis, theourtmust consider whether Picky
Pam’s website constitutes a purposeful availment of the Utah forum. By iteateng, the
internet allows individuals and businesses to create a presence that is wisiljgod the
United States anthe world. Even so, “one cannot purposefully avail oneself of ‘some forum
someplace.”Revell v. Lidoy317 F.3d 467, 475 (5th Cir. 200Rather, the defendant must have

purposefully targeted its activities toward a particular forum, such thladitld “reasonably

10



anticipate being haled intmurtthere.”World-Wide Volkswagem44 U.Sat 297. In that sense,

the analysis of thavailability of a website in any forushould track the analysis ‘fstream of
commerce cases” where the defendant distributes products into the natearal sticommerce.

As the Suprem€ourt hagxplained “the placenent of a product into the stream of commerce,
without more, is not an act of the defendant purposefully directed toward the forum State.
Additional conduct of the defendant may indicate an intent or purpose to serve the market in the
forum State . ..” Asahi Metal Indus. Co. v. Super. Ct. of C4B0 U.S. 102, 112 (1987).

Specific personal jurisdiction may be based only on the defendant’s cohtdagre rise
or relate to the claims at issue. Thus,dbert focuses its inquiry on whether anyRitky Pan’s
contactswith Utah via its website give rise or relate to a claim for patent infringemeuatteht
infringement claim arises when the alleged infrifgathout authority makes, uses, offers to
sell, or sells any patented invention.” 35 U.S.C. § 271(a). In this case, other than the singl
product sold at Larada’s request for purposes of testing, there is no evidencekthRiaRic
made or sold any allegedly infringing products in Utdut the courthasspecific personal
jurisdictiononly if Picky Pam established contacts with Utah by offering to sell the allegedly
infringing products to Utah residents.

For purposes of Section 271, the Federal Circuit defineethe™ offer to sell . . .
accordirmg to its ordinary meaning in contract law, as revealed by traditional safrces
authority.” Rotec Indus., Inc. v. Mitsubishi Cor@15 F.3d 1246, 1255 (Fed. Cir. 2000 &ffer
to sell occurs when a party hasommunicated a ‘manifestation of viijness to enter into a
bargain, so made as to justify another person in understanding that his assent tgahmisba
invited and will conclude it.”1d. at 1257 (quotindRestatement (Second) of Contragt24

(1979)).

® As discussed below, this sale must be ignored for purmbgessonal jurisdiction analysis.

11



In the context of patent infringemetite Federal Circuit has construed “offer to sell”
broadly. For instanceat, wasan offer to sell where @efendant “provided potential California
customers with price quotations, brochures, specification sheets, videos, arsl santsgl
MEMC Elec. Materials, Inc. v. Mitsubishi Materials Silicon Co#20 F.3d 1369, 1376 (Fed.
Cir. 2005)(discussinghe Federal Circuit’'s holding iBD Systems, Inc. v. Aarotech Laboratories,
Inc., 160 F.3d 1373 (Fed. Cir. 1998)). This was bec#ussubstance of the letters conveyed a
“description of the allegedly infringing merchandise and the price at wihicbuld] be
purchased.1d. (quoting3D Sys. 160 F.3d at 1379Nevertheless, a plaintiff must still present
“relevant evidence to support its claim that [the defendant] offered to seltthised [product].”
Id. If there is no evidence that what would otherwise constitute an offer was actually
communicated or “manifested” to the relevant party, the existerae affer has not been
demonstratedSimilarly, as was explained by a federal distgourt in South Carolina:

[T]here are no allegations that any South Carolina resident accessed Centricut

web page. Even assuming that the web site constitutes an offer to sell under the

patent laws, Plaintiff makes no factual demonstration that Centricut’s Internet

“offers to sell” actually were made in South Carolina, by virtue of a consumer

visiting the site. Without some other substantial act, the web page is oif¢@an

to sell allegedly infringing products in South Carolina under 35 U.S.C. § 271(a).
ESAB Grp., Inc. v. Centricut, LLLG4 F. Supp. 2d 323, 333 (D.S.C. 1999) (footmotétted);see
Toys “R” Us, Inc. v. Step Two, S,818 F.3d 446, 452 (3d Cir. 200@¢cognizing requirement
that “defendant intentionally interact with the forum state via the web site intordeow
purposeful availment”).

The Federal Circuit has indicated that one important factor for evaluatipggedul
availment in thenternet context is “whether any [forum] residents have ever actually used [the

defendant’s] website to transact busine$sritec Indus., Inc. v. Pedre Promotional Prods., Jnc.

395 F.3d 1275, 1281 (Fed. Cir. 2005) (vacating motion to dismiss for lack of personal

12



jurisdiction on other grounds). For example, despite finding that the deferdeettsites
contain[ed] some interactive features aimed at transacting business,” the Eaderastated

that it did not lave enough information to decide whether the websites alone justified specific
jurisdiction, in parbecause itwvas “unclear how frequently those features are utilized” or
whether the site was accessed by forum residiehts.

In this case, to establish that Picky Pam purposefully availed itself of theddtah, f
Larada must show that Picky Pam eittietentionally targeted Utah users or that Utah users
actually interacted with [the] websita&ccess, Inc. v. Webcard Techs., Jd82 F. Supp. 2d
1183, 1187 (D. Utah 2002)tAhemotion to dsmiss stage, Larada need only provide factual
allegations that, taken as true, indicate Picky Pam made an offer to sell tteatresiUtah
(other than those related to Larad&jen viewing all welpleaded facts in the light most
favorable to Laradat has not satisfied its minimal burden in this regard.

Larada alleges that Picky Pam’s website is “highly interactwel’ that it encourages
website viewers to purchase Picky Papraducts Larada also makes factual allegations
suggesting’icky Pam’s website was, prior to the filing of this litigation, capable of facilgatin
commercial transactionBut Larada has failed to plead any fastggeshg Picky Pam either
intentionally targeted Utah residentsnoade any offers to sell the allegedly infringing products
to Utah residents.

Likewise, Larada has failed to plead any fadtewing any Utah resident (other than
those related to Laradayer visited Picky Pam’s website. Thus, even assuthmgvebsite
constitutes an offer to sell under Federal Circuit law, there is no evidencedkaPBimever

made an offr to sell an allegedly infringing product to a Utah resident via its website. Witho

13



suchevidence, theaurtcannot find that Picky Pam’s website creates sufficient minimum
contacts with Utah to constitute purposeful availment of the Utah forum.

B. The sale to Larada is not evidence of purposefailanent

Laradacontendghat Picky Pam purposely directed its activities toward the Utah forum
by selling and sending a Dehydration Station tmltarada in UtahPicky Panmresponds that it
sold the product to Larada only in response to Larada’s request that it provide the foroduct
testing sd_arada could determine whether it infringed on Laradatefts.Cours analyzing
similar factual circumstances have routinieéld that minimum contacts canrasise fromthe
unilateral acts of a third partired Wing Shqoel48 F.3dat 1359.In other words; contact
initiated and business solicited bylaintiff, rather than a non-resident defendant, cannot
provide a sufficient basis on which to conclude that the defendant purposefully avelfeaf s
particular forum.”Frontier Paper & Packaging, Inc. v. E & S Paper CHo. 1:06ev-1485-
SEB-JPG,2007 WL 1836884, at *9 (S.D. Ind. June 22, 2007). For instance, a defendant whose
only contact with the forumt&te wasnitiatedby the plaintiffs request for a sampieas found
not to have purposefully directed commwial activity toward thdorum. Id.; see also
Schlumberger Tech. Corp. v. Greenwich Metals, @il Action No. 07-2252KHV, 2008 WL
4758589, at *3 (D. Kan. Oct. 27, 2008jimilarly, a court found that amiernetbasedsale
allegedly arranged by a patent holder in order “to allow it to purchase a saintipdarfringing
products,” could not be used to establish jurisdiction because “[o]nly those corithdtsew
forum that were created by the defendant, rather than those manufacturedibyatteral acts of
the plaintiff, should be considered for due process purposdbgrg v. Neogen Corpl7 F.

Supp. 2d 104, 108, 112 (D. Conn. 1998).
Even if these cases were inapplicable hiére ourt still could not find that the sale to

Larada, which appears to have beartially arrangedy an email exchange between the parties’

14



attorneys, constitutes the type of purposeful direction necessary to saishynimum contacts
test. ThaPicky Pamagreed to sell Larada a Dehydration Station in order to allow Larada to test
the product does nshowthat itdirected its commercial activities toward the Utah forum.

C. Picky Pamdid not direct tortiousdivities toward Utah

Laradaalso arguethatPicky Pampurposefully availed itself of the Utah forum by
intentionally directing “tortious activities” toward Larada. As with anypogeful availment
analysis, the key inquiry remains whetkecky Pamdirected its activities towarithe Utah
forumin such a wayhat it was foreseeable thatvould be haled into couthere World-Wide
Volkswagen444 U.S. at 291.aradaexcerps several quotes from Picky Pam’s current and
former websiteswhichreference a former licgehydration system that was expensive and
unavailable for purchaskaradasuggestshat the statements refer te firoduct and therefore
thatPicky Pamis targeting Laradand it business model in Utah.

On this pointLarada relieon Calder v. Jonesgn whichthe Suprem€ourtheld that a
magazinghatpurposely dire@dits fraudulent communications at residents of the fobym
publishing a libelous article in which the forum wt®e focalpoint both of the story and die
harm suffereti“knew that the brunt of the injury would be fethgrd and . . . mustreasonably
anticipatedbeing haled into couthere’” Calder v. JonesA65 U.S. 783, 789-90 (1984) (quoting
World-Wide Volkswagem44 U.S. at 297But unlike the libelous story i€alder, the quoted
website statements do not demonstrateRikty Pamin any way directed its activities toward
Utah. Although the website refers, in general terma,pmduct like the one produced by
Larada thereare no references to Utah and no evidence that PickyrRanded the statements
to reach forum residents. The instant dispute is further distinguishabl€lutarin that the
guoted statements do not underlie any cause of actioharedaseels to advance. Moreover,

Larada hasot allegedhatthe statementwere viewed by Utah residents other thanltheda
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It is true that the impact of any infringementLafrada’sPatents—whether directeat Utah or
not—would be felin Utah But the Federal Circuit has held that for jurisdictional purposes in
patent infringement casé'$he situs of the infringement is wherever an offending act is
committed—not where the injury is feltN. Am. Philips Corp. v. Am. Vending Sales,,|86.

F.3d 1576, 1579 (Fed. Cir. 1994]T}he [patent] statute on its face clearly suggests the
conception that the ‘tort’ of patent infringement occurs where the offending eommitted and
not where the injury is felt.))see also Halo Electronics, Inc. v. Pulse Electronics, &9 F.3d
1371, 1380 (Fed. Cir. 201Because Larada hastallegedthat an act of patent infringement
occurred in Utah, specific jurisdiction cannot be basethemere fact that the patewners
reside in Utah

D. TheAgreemenbetween LaradandMs. Skinner cannot bettaibuted toPicky
Pamfor jurisdictional urposes.

Laradafurther argusthat theAgreement exed¢ad byMs. Skinner on behalf of another
companyBernadette’s at the Beadh evidence oPicky Pans purposeful direction to the Utah
forum. Picky Panresponds that while the Agreement was terminated in Novembertk?@13,
entity Picky Pamwas not formed until Bcembe2014, over one year later.

As a general rule, corporations and limited liability companies cannotd&dide for
the acts of those who form theMurry v. Monter 60 P.2d 960, 962 (Utah 1936ke also
Bishop v. Parkerl134 P.2d 180, 181 (Utah 1943) (holding that unless contract for
preorganization services was “subsequently ratified or approved by corpdiare e liability
would attach to the corporatign

It is a fundamental principle of law that at least two competent parties are

necessary to the execution of a contract, and parties cannot be competent within

the meaning of this principle unless they are in existence. Hence, until a
corporation has come into being, it cannot contract as a corporation.
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1A Fletcher Cyc. Corp8 205 (2015)Because a corporate entdgnnot be a party to a contract
that preeates its existence, tleatity “cannot be considered a party to the contract and bound to
it in disregard of the distinction between the corporate entity and its memideEvénin cases
where a promoter or organizer entered into contracts for services ddsethigsformatiorof the
incipient corporation, the corporation itself could not be liable for thoseSexs.e.gBishop
134 P.2d at 181This is true even if the organizers are the LLC’s only membér&letcher
Cyc. Corp.8 205 (“For purposes of contracting, it makes no difference that the promoters are
the corporation’s only shareholders or members; and the corporation is therefaablaaini
their contracts in the absence of a statute or charter provision or a corpbodtadaption or
ratification or novation.”).

There are, of course, exceptions to the generalindkiding that the entity may be
responsible for preorganization contracts of members when the exyitgssly ratifies or
chooses to retain the benefits of the contracts, or the entity is merely an @ibéitleg
organizersin re Rothman204 B.R. 143, 152 (Bankr. E.D. Pa. 1996) (noting that in such cases,
“[t]he relevant inquiry is not whether the contract benefitted the corporatioratbetr whether
the corporation accepted the benefits of the corijradodland Nursing Home Corp. v. Harris
514 F. Suppl10 113-14(S.DN.Y. 1981) (applying New York lawNevertheless;ourts are
generally reluctant to disregard the corporate form unless “specific, umirsuahstances call
for an exception.Manville Sales Corp. v. Paramount Sys., |84.7 F.2d 544, 552 (Fed. Cir.
1990) (quotingZubik v. Zubik384 F.3d 267, 273 (3d Cir. 196;73D Sys. 160 F.3dcat 1380
(“[T]he corporate form is not to be lightly cast aside.”).

Laradaargues thatBurger Kingsupportsts position that the contract signed by Ms.

Skinner gives rise to personal jurisdiction over Picky ParBuhger King thedefendant
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frandhisee terminated the franchisentract but continued to operate using the Burger King
brand. Persondlirisdiction existed, at least in pabecause the defendant had signed a contract
providing for the application of Florida laBurger King 471 U.Sat487.This case is easily
distinguishabldrom Burger King where the defendahtmselfentered théranchising
agreement, becaugdcky Pamwas never party to the rental agreement. Hence, even assuming
thatMs. Skinner signed the Agreement in her individual capacity, tireédments notevidence
of Picky Panis contacts with Utah because it was executed before the entity came into existence.
Laradafailsto advance any compelling reason whycbart should disregard the
corporate form and attribute Picky Pam th&greementMs. Skinner signed befoRicky Pam
was organized.arada hasiot made any factual allegations that would suggesPibky Pamis
merelythe alter ego oMs. Skinner or thaPicky Panratified or chose to retain the benefits of
the AgeementBecause Picky Pagannot be heltable—contractually or otherwisefor the
preorganization acts of its members, the court cannot exercise personattjonsulrer it on the
basis of an agreement that geaéedts formation

CONCLUSION

Becausd.aradafailed to make @rima faciecase that Picky Papurposely directed
itself to the Utah forumexercisingpersonal jurisdictiomver Picky Panis na consistent with
due processtherefore)T IS HEREBY ORDERED thabDefendant Picky Paisimotion to
dismissis GRANTEDand that.arada’sComplaint againgPicky Pams dismissedPicky Pam’s
motion to dismiss on grounds of improper venue is therefore moot.

DATED December 2, 2015.
BY THE COURT:

Jil'N. Parrish
United States District Judge
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