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IN THEUNITED STATESDISTRICTCOURT

FOR THE DISTRICT OF UTAH, CENTRAIDIVISION

DAVID D. KARMELI, MEMORANDUM DECISION
Plaintiff, Case N02:15<v-00486DB-DBP
V. District JudgeDee Benson
THE CAR CARRIER Ul EXPRESS, INC., Magistrate Judge DustiB. Pead

and VLADYMIR BOTIUK

Defendang.

INTRODUCTION

This matter was referred to the Court under 28 U.S.C. § 636(b)(1)(B). (ECF IN®h25
case involves an automobipedestrian accident that took plameJuly 20, 2011, in Cedar City,
Utah. Defendant¥ladymir Botiukand Ul Express Ing: Defendants”¥iled amotion to quash
service, which the court now consideiSCE Na 19.). The matter is fully briefed, including a
surreply requested by the couedid.; ECF Nos. 20, 21, 27.) The court finds that oral
argument is not warranted and decides the matter on the briefs.

ANALYSIS

l. Defendants motion to quash

Plaintiff attempted to serve Defendants using the process setrfajtah Code Section
41-12a-505, which appoints a state entity as the agent for service of process fodeonresi
drivers Defendantsrgue thathe court should quash service becarisintiff has not satisfied
variousstatutory requirement$ECF Nos. 19, 21.) The court finds tisfendants were

properly served here.
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a. Utah law appointsthe Utah Division of Corporations and Commercial Code
asDefendants’ agent for service of process in this case.

Defendants argue thattah Code Section 41-12a-56B6ly operates where a defendant
uses his own motor vehicle. The court does not agree. The statute appoints the Utaih @fivisi
Corporations and Commercial Code (“Division”) as agent for service of process for
nonresident who operates or uses any motor vehicle, regardless of ownership:

The use and operatidy a nonresident or his agent . . . of a motor vehicle on

Utah highways is an appointment of the Division of Corporations and

Commercial Code as the true and lawful attorney for service of legal process in

any action or proceeding against the person arising from the use or operation of a

mator vehicle over Utah highways which use or operation results in damages or
loss to person or property.

Utah Code Ann. § 41-12a-55(a) Defendantsassert thir purported ownershigequirement is
supported by the statute’s “language and how it has béenpieted in Utah.(ECF No. 21 at 3.)
Neither supports Defendants’ position. Firbg statutétself indicates that the Division is
appointedhe agent for service of process wlenonresident’s uses operatésa motor vehicle

on Utals highways. Utah Code Ann. § 41-12a-50B(a). There is no indication in the statute
that ownership plays any rol€he use of the indefinite article suggests the cont&egond,
despite Defendartsonclusion regarding interpretation by Utah courts, Defendants do not cite
any case that indicates the phrésenotor vehicle”appliesonly to a motor vehicle owned by the
nonresident. In the absence of some authority requiring otherwise, the cowas$ dpplplain
language of the statute, which applies to a nadees operating a motor vehicle.

Defendants initially argued that the incideleiscribed in the complaint did not occur on a
highway. Plaintiff provides evidence that the accident did occur on a highway. (&CI0 Idt 4,
Ex. 1, 3.) Defendantdo notrebut, or everaddressthis evidencen their reply. Based on the
foregoing, the court concludes the Division was appointed Defendants’ agent foe servic

process by operation of Utah Code 41-12a-505.
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b. Plaintiff demonstrates the requisite diligenceto allow service pursuant to
Section 4112a-505.

Defendants argue that Plaintiff has not shown the requisite diligencewofatl service
pursuant to Section 41-12a-505. The court disagrees. Section 41-12a-505 ivetuddéigence
requirementso effectserviceunder the statut&ee Carlson v. Bos, 740 P.2d 1269 (Utah 1987).
First, Plaintiff must showthat after diligent effort, he or she has determined to a reasonable
certainty that defendant motorist is either a nonresident or a resident who hésdiepanthe
state, and therefore, that service under section 44}-[205] is appropriate.l'd. at1277
(footnote omitted). Secondpfaintiff must establish that a diligent attemps leen made to
obtain defendans’ current addressltl. Plaintiff demonstratethe requisite diligence here.

Plaintiff made a diligent effort to determine that Defendants were not UtdemesMs.
CherishButton’s affidavit indicates that she searched public records in Utah and N&w Yo
(ECF No. 20, Ex. 2.) Ms. Button located an address for both Defendants in New York. Nothing
in the record indicates that Defendants are Utah residents. Defendants themseeiot argue
otherwise Thus,Plaintiff has met the first diligence criteria.

Second, Plaintifengaged ira reasonabldiligent effort to obtain Defendants’ addresses.
Plaintiff searched Utah Division of Corporations and Commercial Gaot@dsfor information
related to both Defendants. (ECF No. 20, ExP2a)ntiff alsosearched New York Division of
Corporationgecordsfor this information. Thesearch reveall aNew Yorkaddress for
Defendant Ul Express, Indd) Plaintiff attemptedo serveprocess athis address, but was told
by the occupant thaéhe location was a residence and Defendant Botiuk did natlere (1d.)
Plaintiff then paid an unidentified servic® search for Defendants’ last known addresk) (

Through that search, Plaintiff obtained anotNew Yorkaddressandsened procesat this

! Plaintiff refers to this by the colloquial term “skip trloehich is common parlance in debt
collection matters.
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addres®n an individuallater identified as Defendant Boki's exwife. (1d.) After Plaintiff
learned who had been served, he stipulated to withdraw service because Defendantdotiuk di
not live at that addresdd(; ECF No. 12.Plaintiff then filed the summons and complaint with
the Utah Division of Corporations and Commercial Code pursuant to Section 41-12BGB5.
No. 19 at 2.) The court finds that Plaintiff's efforts to locate Defendants eadadtie due
diligence required under the statute. Further, Plaintiff attempted to providenotae than the
statute requires. Plaintiffrpvided notice to Defendants’ insurance carrier and attempted to
personally serve Defendarasthe addresses Plaintiff located through his various searches
Defendants suggest that Plaintiff's efforts “are not ‘great diligeammedo they consist of
doing everything possible.” (ECF No. 21 at 6.) Defendants appear to misapprehend #e stand
“The diligence to be pursued and shown ... is that which is reasonable under the cir@snstanc
and not all possible diligence which miag conceived.Carlson at 1277.Plaintiff's efforts
constitute a reasonable attempt to obEfiendants’ addresseader the circumstances.

1. Plaintiff should have filed a motion, but the court will not guash service on
this basis.

Defendantsassert thaservice should be quashed becarisntiff did not seek court
permission to effect service throu§lection 41-12a-505. To support this argument, Defendants
rely on an unpublished decision from the Utah Court of App@dshington v. Kraft. 2010 UT
App 266 Defendants’ reliance on this case is misplagasdPlaintiff points out, th&Vashington
court never reached this issue. Insteadisinissed the appeal becaus®itnd the matter
inadequately briefedVashington § 6. Thus, Washington does not imposequirement to file a
motion prior to effecting service pursuant to Section 41-12a-505.

Further,Plaintiff appears to suggest th@drlson imposes a motion requirement. The only

explicit motionrequirement irCarlson comes fromJtah Rule of Civil Procedure €arlson at
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1276 n.12This case proceeds under tredEral Rules of Civil Procedure, not Utah’s. Moreover,
qguashing servictor failure to file a preservice motiamould elevate form over substartoere
Plaintiff's opposition provided the court with sufficient information regard®tagntiff’ s
diligence.Forcing Plaintiff tomake a separate motiovith this same information would serve
only to cause delay. The court does note, however, that such a motion may besHioneme
mannerof establishing tb requirements imposed Barlson for future litigants Nonethelesthe
court will not quash service for want of a preservice motion.

Finally, Defendants indicate that Plaintiff “could have accepted a previoudrofie Mr.
Botiuk’s counsel to accept service.” (ECF No. 21 at 6.) The court requested additiefiad) to
address thistatement(See ECF Nos. 26-27.) Apparently, Defendants neglected to mention to
the court that this offer to accept service was predicatesgsonssal of Plaintiff's claim for
punitive damagesSée ECF No. 27.) Defendants are encouraged to include such details in future
filings with the court, particularly in a reply memorandum.

ORDER

For the reasons set forth above, this CBlENIE S Defendarg’ motion to quashECF

No. 19.)

Dated this11" day of May 2016. By the Court;

W P£ad
nited Stgles Magistrate Judge
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