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IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

In reBRIAN W. STEFFENSEN
MEMORANDUM DECISION AND
Debtor. ORDER

Bankruptcy Case No. 12-34004
BRIAN W. STEFFENSEN,
Adversary Proceeding No. 13-2192
Appellant,
Chapter 7
V.
Case No. 2:18v-525RIJSPMW
PEGGY HUNT, Chapter Trustee,
Judge Robert J. Shelby

Appellee.

Debtor-Appellant Brian W. Steffensen filed a voluntary Chaptegtition to discharge
his debts. Appellee Peggy Hunt, the Chapter 7 Trustee for Steffensen’s bankstgatejimely
filed a Complaint in the United States Bankruptcy Court for the District of, d&gking to deny
Steffensen’s discharge under 11 U.S.C. § 7l Trusteenaintains thaBteffensen’s discharge
should be deniedecause Steffensen failedkeep or preserveufficientfinancial books and
recordsto allow her to ascertain Steffensen’s financial conditi®he bankruptcy court agreed.

Steffensen novappealghree of the bankruptcy court’s orders. First, Steffensen argues
that the bankruptcy court abused its discretion when it graméetrustes motion to strike
seventyfive corrections Steffensen mattehis deposition transcript. Second, Steffensen insists
that the bankruptcy court abused its discretion when it denied his moti@mtissthe Trustels
Complaint and bar hérom presentingevidence at triahs sanctions for her alleged discovery
misconduct.Third, Steffensemssets that the bankruptcy court erroneously grarted

Trusteés motion for partial summary judgmeand deniedbteffensen’s discharge under
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8 727a)(3).
The court exercisgsirisdiction under 28 U.S.C. § 158(a), and raffirms.
BACKGROUND

Brian Steffensen has been a practicing attofaegverthirty-five years.In November
2012, Steffensen filed a voluntary petition for relief under Chapter 7 of the Bank@iqptiey
Peggy Hunt waappointed Trustee for Steffensebh&nkruptcy estate. The Trustee
responsibilities includequidating Steffense's assets, invegiatinghis financial affairs, and, if
advisable, opposing hitischarge’

After reviewing Steffensen’s Statement of Financial Affairs and Scheduldaneeting
with Steffensen multiple time#)e Trusteenitiated an adversarial proceedingder 11 U.S.C. §
727 against Steffensen the United States Bankruptcy Court for the District of Utahe
Trusteeseekgo deny Steffensen’s dischargecausdefailed to keep or preses sufficient
financial books and records permither to ascertain Steffensen’s financial condition.

The Trusteesubmitted in May 2014 her initial disclosures identifying the names and
contact information of each individual likely to have discoverable informate also
disclosed and made available for inspection the categories of documents she taayppert
her claims. On February 4, 2015, the bankruptcy court issued an amended scheduling order,
extending the period in which all discovery, including responses to discovery requestie m
completed to thirty days after Steffensen’s depositioime amended ordeet April 7, 2015, &
the deadline for filing dispositive motions. Aindtatedthat final witness and exhilists were
due fran each partyat leasthirty days before tho-be-determinedrial date.

On February 9, 2015, Steffensen sertredTrusteavith his first set of interrogatories, in

1 Seell U.S.C§101let seq
21d. §704(a).



which he asketierto identify her supportingvidence, trial witnesses, atréal exhbits. In
responsethe Trusteedentified numerous pieces of evidence, and stated that she entidy
hertrial witnesses and exhibits thirty days before tti@teffensen did not file a motion to
compelthe Trustedo disclose her withesses and exhibits before the thirty-day cutoff.

Though a trial date was never b€ Trusteessubmittedon May 12, 2015, a proposed
pretrial order, in which she disclosed all of the witnesses and exhibits on which shednte
rely in the event the case proceeded to trial. Nevertheledday 20, 2015, Steffensen moved
under Rule 37(c)(1) to baine Trustedrom putting on any evidence at triz¢causehe Trustee
did not discloséer trial witnesses or exhibitis eitherher response to Steffensen’s
interrogatories or her depositiosteffenseralso asked the court to dismiss th&ms against
him becaus¢he Trusteavould not be able to meet her burden of prtdfialif she werebarred
from presenting any witnesses or éits.

Meanwhile,the Trustealeposed Steffenseam February24, 2015.The court reporter
present at the deposition sent Steffensen on March 10, 2015, a copy of the depositiopttranscri
so he could make corrections to it according to Federal Rule of Civil Procedure 30@&jprilO
7, 2015, before Steffensen submitted his corrections to the court reffartenistediled a
motion for partial summary judgmebésed in part on the deposition transcrifitree days later,
on April 10, 2015, Steffensen sent the court reporter sevemtgorrections to the deposition

transcript.

3 Steffensen also depostik Trustemn March 25, 2015. Steffensen representstieairusteeould not
during the deposition recall or identify her supporting evidence. 8seffe however, does not cite in support to any
specific page or range of pag@athe Trustels deposition. The court declines to search through the voluminous
record to find support for Steffensen’s assertiSee PHL Variable Ins. Co. v. Sheldon Hathaway Family Ins. Trust
ex rel. Hathaway819 F.3d 1283, 1290 (10th Cir. 2016) (declining to consider a party’s suggestientidparty
provided no authority in supporfee also Adler v. Wallart Stores, InG.144 F.3d 664, 672 (10th Cir. 1998) (noting
that district courts and appellate courts “are wary of becoming advocateowhahe record of previously
available evidence and make a party’s case for it").



On May 13, 2015Steffensen filed aworn and verified memorandum in opposition to
the Trustels motion for partial summary judgment, in which he relied on his corrections to
createdisputesof material fact. The Trustediled a motion to strike Steffensen’s correctioos
the deposition transcript, arguing that Steffensen’s corrections subshaaliered his
testimony, that he did not submistcorrections within thirty days of his receipt of thengeript
as required by Rule 30(e), and that he failed to provide an explanation for each ofdusatr
Steffensen argued responséhatwhile his corrections clean up inaccuracisl ambguities in
the questioning and testimony, they do not substantaltdyhis original responsedie also
urged the court to forgivieis tardiness in submitting his correctgoand his failure to provide
explanatios for each.

On June 3, 2015, the bankruptcy court heard oral argument on Steffensen’s motion to bar,
the Trusteils motion for partial summary judgment, ati@ Trustes motion to strike The
bankruptcy court took the latter two motions under advisement, but denied at the hearing
Steffensen’snotion to bar. The bankruptcy coertplainedin partthatRule 26(a)(3) itself
provides that a party must disclose at least thirty days before trial the witlaessexhibits she
intends to use at trial, and that the amended scheduling order athattéoheline? But because
no trial date had been set, and the thirty-day deadline had yet tthga®sjsteavas not yet
required to make her Rule 23(a)(3) disclostires.

The bankruptcy court then issued on July 23, 2015, a Memorandum Decisiordand O
grantingthe Trustels motiorsto strike and for partial summary judgménthe bankruptcy

court first grantedhe Trustels motion to strike because Steffensen’s corrections to his

4 SeeAppellant App. at 1059:250:2.
51d. at 1060:39.
61d. at 1096-1128.



deposition were untimely, and because he failed to provétignadstatement of reasons
explaining each correction

Second, the bankruptcy court grantlee Trustes motion for partial summary jgpgnent.
The bankruptcy court explained that Steffensen’s sworn and verified opposition memorandum
served as both a memorandum and an affidavit because it incorporated some of hexicorrect
deposition testimony. But the bankruptcy court struck from his memorandum all in¢edoora
deposition corrections because they amounted to a sham affidavitfuadks v. Nimmg and
concluaed that Steffensen therefal& not present evidence creating a genuine dispute of
material fact.

The bankruptcy court then notdtht8 727(a)(3) denies a debtor discharge where the
debtor fails to keep or preserve records from which the debtor’s financial coruditi be
ascertained. Under this standard, the bankruptcy dearedSteffensen’s discharge because the
undisputed material factlemonstratethat Steffensennjustifiablyfailed to keep and preserve
records that would enable oneascertain Steffensen’s financialnchbtion.

This appeal followed.

ANALYSIS

Steffensen challenges the bankruptcy court’s decisions to deny his motion togiaart t
the Trustels motion to strike, and tgrantthe Trustes motion for partial summary judgment.
The court addresses eaudlotionin turn.
|. Steffensen’s Motion to Bar

Steffensen argues that the bankruptcy court erroneously denied his Rule 3#¢t)gh)

to barthe Trustedrom presenting any evidence at trial becabhselrustealid not dsclose her

7796 F.2d 1230 (10th Cir. 1986).



witnesses or exhibits in either her response to Steffensen’s interrogatonier deposition.

The court reviews the bankruptcy court’s refusal totharTrustedrom presenting
evidence at trial under Rule 37(c)(1) for an abuse of discrétidnder this standard of review,
the court will not disturb the bankruptcy court’s determination “absent a distincirghbwas
based on a clearly erroneous finding of fact or an erroneous conclusion of law @stsaanif
clear error of judgment®”

Rule 37(c)(1)states:

If a party fails to provide information or identify a witness as required bg Rul
26(a) or (e)the party is not allowed to use that information or witness to
supply evidence on a motion, at a hearing, or at a trial, unless the fadsr
substantially justified or is harmle&s.
Rule 26(a) in turn imposes several requirements on litigants in federal courtxaRmple, Rule
26(a)(1) requires litigantto disclose ints initial disclosures the name and contact information
of each individual likely to have discoverable information, and a copy of all docuineray
use to suppoiits claims or defense$. Similarly, Rule 26(a)(3) requires litigantto disclose in
its pretrial disclosures at least thirty days before trial the name and contantatiforof each
witness it expects to call, and the identification of each exhibit it expectietabfrial 12

Steffensercontends that Rule 37(c)(1) sanctions agamsflTusteeare appropriate
because shdid not disclose during the discovery period her trial exhibits and witneldges.
argues that the bankruptcy court should have bahnedrustedrom presenting any evidence at

trial—and therefore dismissed the claimsiagt him because she would not be able to meet her

burden of proof at trial-becausehe Trustealid not disclose hdrial witnesses or exhibits in

8 Orjias v. Stevensoi31 F.3d 995, 1005 (10th Cir. 1994).
9 Cartier v. Jackson59 F.3d 1046, 1048 (10th Cir. 1995).
0 Fed. R. Civ. P. 37(c)(1).

1d. 26(a)(1)(A)(i)ii).

121d. 26(a)(3).



either her response to his interrogatories or her deposition.

The court disagrees, and concludes that the bankruptcy court was within itsaidoret
deny Steffensen’s motion to bar based on the court’s conclusiath¢hftustealid not violate
Rule 26(a). Both Rule 26(a)(3) and the amended scheduling order obtlyafedstedo
disclose her trial witesses and exhibits at least thirty days before trial. The case never
proceeded to trial, and a trial date was never set, meaning the obligatioriasedisal
witnesses andxhibits was never triggeredhe Trusteelid not violate Rule 26(a). And
sanctions under Rule 3@)(1) on those grounds were unwarrantdthe court affirms the
bankruptcy court’s denial of Steffensen’s motion to bar.

ll. The Truste€s Motion to Strike

Steffensemextargues thathe bankruptcy court erroneously grantiee Trusteés motion
to strike the seventiive Rule 30(e) corrections he made to his deposition transcript.

The court reviews the bankruptcy court’s decision to sfrix@ the recordsteffensen’s
deposition corrections for an abuse of discretiodpplying this standard, the court will not
overturn the bankruptcy courtkecisionunless the court “has a definite and firm conviction that
the lowercourt made a clear error of judgment or exceeded the bounds of permissible rhoice
the circumstances*

Rule 30(e1) provides:

On request by the deponent or a party before the deposition is completed, the
deponent must be allowed 30 days after being notified by the officer that the
transcript or recording is available in which:

(A) to review the transcript oecording; and

3 See SEC v. Merrill Scott & Assocs., L&00 F.3d 1262, 1271 (10th Cir. 201BgncFirst ex rel. Estate
of M.J.H. v. Fod Motor Co, 422 F. App’x 663, 664 (10th Cir. 2011) (unpublished).

% Somerlott v. Cherokee Nation Distribs., Ing86 F.3d 1144, 1152 (10th Cir. 2012) (citation omitted)
(internal quotation marks omitted).



(B) if there are changes in form or substance, to sign a statement listing the
changes and the reasons for making them.

Neither partydisputeghat Steffensen’s deposition correctiolse changes in form or
substancé,and thathe was rquired “to sign a statement listing the changes and the reasons for
making them.®® But Steffensen did not include with his seventy-five deposition corrections a
signed statement explaining the reasons for his correctitisough Steffensen argutsatthe
corrections clean up inaccuracies and ambiguities in the questioning and testitadyle
requiredhim to “state the specific reason for the particular change eftemmodification.”’

This hefailed todo. And it was not enough for him “to givgeneral conclusory reasons for all
the changes at the end of the transcriptThe bankruptcy court did ri@ommit“a clear error of
judgment or exceed[] the bounds of permiksithoices in the circumstanéédwhen it struck
Steffensen’slepositioncorrections 2°

lll. The Trustees Motion for Partial Summary Judgment

Finally, Steffenserargueghat the bankruptcy court erroneously grarbexiTrustes
motion for partial summary judgment, denying bankruptcy discharge undei787(a)(3). The
court reviews the bankruptcy court’s summary judgment order de novo, and appliea¢he sa
standards as the bankruptcy cadriSummary judgment is appropriate “if the movant shows

that there is no genuine dispute as to any material fact and the movant is enjtitigdtent as a

% Fed. R. Civ. P. 30(e)(1yeeFed. R. BankiP. 7030 (making Federal Rule of Civil Procedure 30
applicable to adversary proceedings).

18 Fed. R. Civ. P. 30(e)(1)(B).

" Norelus v. Denny’s, Inc628 F.3d 1270, 1305 (11th Cir. 2010) (citation omitted) (internal quotation
marks omitted).

8 1d. (citation omitted) (internal quotation marks omitted).

19 Somerlott 686 F.3d at 1152 (citation omitted) (internal quotation marks omitted).

20 See, e.gEBC, Inc. v. Clark Bldg. Sys., In618 F.3d 253, 266 (3d Cir. 2010) (“Courts have found that
the failure to provide a statement of reasons alone suffices to strikecs@daghange.”).

21 Doe v. City of Albuquerqu&67 F.3d 1111, 1122 (10th Cir. 2012).
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matter of law.22 In reviewing the bankruptcy court’s decision, the court is mirttifatl “the
Bankruptcy Code must be construed liberally in favor of the debtor.”

Steffensen maintains that the bankruptcy cowrrectly(A) determined thaténfailed
to establish the existence ofyanuine disputef factafterruling that thedeposition corrections
he incorporatedhto his sworn and verified opposition memorandum and affid@ristitutea
sham affidavitand (B) concluded that the undisputedterial facts demonstrated that Steffense
unjustifiably failed to keep and preserve records that would enable one to ascsrtiaiartial
condition. The courtliscusseshese contentions in turn.

A. Sham Affidavit

A party opposing a motion for sumnggudgment “must set forth specific facts showing
that there is a genuine issue for tri#l.’A party may establish the existence of a genuine dispute
of fact by citing tospecificparts of a depositioft. Steffensersoughtto create @enuine dispute
of factby citing in his sworn and verified opposition memorandum and affidavit to podfons
his corrected depositionfhe bankruptcy court concluded that Steffensen failed to establish the
existence of a genuine dispute of fact after it declinednsider the deposition corrections
Steffensenncorporated into his opposition memorandum and affidavit. The bankruptcy court
declined to consider the corrections because it conclinggcconstituted an attempt to create a
sham issue of fact.

Thecourt reviews the bankruptcy court’s decision to excl8teffensen’affidavit under

the sham affidavit rule for an abuse of discrefio\s stated, @ourt abuses its discretion when

22Fed. R. Civ. P. 56(akeeFed. R. Bankr. P. 7056 (making Federal Rule of Civil Procedure 56 applicable
to adversary proceedings).

23 Gullickson v. Browr{In re Browr), 108 F.3d 1290, 12983 (10th Cir. 1997).

24 Schneider v. City of Grand Junction Police Degp17 F.3d 760, 76{@0th Cir. 2013) (citation omitted)
(internal quotation marks omitted).

B Fed. R. Civ. P. 56(c)(1)(A).

%6 Law Co., Inc. v. Mohawk Const. & Supply C®77 F.3d 1164, 1169 (10th Cir. 2009).
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its decision “was based on a clearly erroneous finding of fact or @meeurs conclusion of law
or manifests a clear error of judgment. The parties seemingly agree that the existence of a
genuine issue of fact turns on whether the bankruptcy court abused its discretidodmg
Steffensen’s affidavit.

A court may disegard an affidavit that conflicts with the affiant’s prior sworn testimony
if the court concludes the contrary affidavit “constitutes an attempt to crefaenafact issue?®
In determining whether a conflicting affidavit creates a sham fact issugs coasider whether
“(1) the affiant was crosexamined during his earlier testimony; (2) the affiant had access to the
pertinent evidence at the time of his earlier testimony or whether the affides/lbaged on
newly discovered evidence; and (3) thdieatestimony reflects confusion which the affidavit
attempts to explain?®

After studying Steffensen’s deposition and the relevant corrections, the cocitdes
that the bankruptcy court did not abuse its discretion in rulingStedfensen’sorrections are
inconsistent withhis original testimony The bankruptcy court found that maiegrrections
augment and expand upon the deposition testimony,trgnd depict Steffensen’s “records as
extant, coherent, and thorougkyenthough his original testimony “suggests that relevant
information is unavailable, piecemeal, or disorganizZ8€dThe bankruptcy court found that this
was ‘particularly problematichecausehe Trustes claims are concerned with “a lack of
information that prevents trustees amdditors from meaningfully examining a debtor’s

financial affairs or tracing his assef8.”

27 Cartier, 59 F.3d at 1048.

28 Law Co, 577 F.3d at 1164 (quotirfgranks 796 F.2d at 1237).
291d. (citation omitted) (internal quotation marks omitted).

30 Appellant App. at 1106.

3d.
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This court’s independent review of the materislgpports ddge Thurmaiss conclusion.
For examplethe Trusteestates in her thirteenth statement of undisputed material facts that
Steffensen does not know what assets one of his law offices (which the paktisB89ahas o
whether it owned office equipent3? Steffensen disputes this fact by pointing to a correction he
made on page 24 of his deposition transcripheWasked wheth&B owns office equipment,
Steffensen originally testifiedProbably. | don’t think—I don't recall+was the same stuff
that was there before” in his prior law office (which tlaeties call “S Law PC"§3 Steffensen
replace this testimony with: “I don’t think so. | can’'t remember a specific trandférase
types of assets to-B Law. | think that they are probably still owned by SLaw PC. However,
not exactly sure. It is all the same stuff that was there betbrSteffensen’s correction here is
inconsistent with his original testimomyhetransitioned from testifying that SB probably owned
office equipment to testifying in his correction that SB’s predecessomw3a probably wned
the office equipment.

In addition the Trusteassertsn her twenty-fourth statement of undisputed matéaiet
that Steffensefdid not keep an accounting ledger for SB through Quickbooks or any similar
ledger for 2011 or 2012, but considered the notes he made when completing his tax returns to be
an accounting record® The Trusteeites to page 54 of Steffensen’s deposition in support.
When asked whether there is an accounting ledger for SB, Steffensen testd@usider the
notes | make Wwen | do my tax returns accounting records. And so if | allocated them to income

versus loan, that would be an accounting record. But if you're thinking is there 8BQuoiksk

321d. at 42.
331d. at 781.
341d.

351d. at 43.
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created report, no*® Steffensen disputes this asserted fact by pointing to his correction on page
86 of his deposition, where he was asked “you did not do a contemporaneous accounting record
[during 2011 and 2012] such as in QuickBooRéXteffensen originally testifiedRight. That

was not done at all during these two ye&PsBut his correction replaces this testimony with: “I

did not put data into Quickbooks during those years. Instead, | kept vendor invoices, expense
receipts, copies of checks and deposit slips as my ‘contemporaneous accountitsy r€c&@o

while Steffersen originally testified that the notes he made when completing his tax nenns

his accounting records, his corrected testimony expands the type of accoectirls he kept to
alsoinclude vendor invoices, expense receipts, copies of checks, and deposit slips.

This correction is exemphaiof the general flavor of Steffensen’s other corrections not
explicitly discussed here. As the bankruptcy court found, Steffensen’s cmsgthake his
answers more certain and his descriptions more detdflefirid they portray him as having
more records than he originally testified haviagg as being able to calculate the amount he
loaned to his law practices and the amount those entitiesvati him.

The court concludes that the bankruptcy court did not abuse its discretion in finding that
the relevant factors show that the corrections constitute an atizerptite a sham issue of fact.
Steffensen s subject to crossxaminatiorf! his corrections were not based on newly-
discovered evidence, and his original testimony was not the product of conf8safiensen
presents no argument to the contrary.

The bankruptcy court did not abuse its discretion in striking from Steffensen’s oppositi

36|d. at 813.

371d. at 845.

381d.

39d.

40|d. at 1108.

41 See Juarez v. Utdbep't of HealtAFamily Dental Plan2006 WL 262395, at *6 (D. Utah Sept. 11,
2016) (finding the firstrranksfactor satisfied where the deponent was subject to-exaamination).
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memorandum and affidavit all deposition corrections after concluding tlzdtemepted to create
a sham issue of faét. As a result, Steffensen failed to establish the existence of a genuine issue
of fact. The court provides those undisputeatanal facts belovas necessain its analysis of
whether Steffensen should be denied discharge under(8){@7

B. Section727(a)(3)

After striking from Steffensen’spposition memorandum and affidavit all deposition
corrections, the bankruptcy court concluded that the undisputed material facisteesdatbia
Steffensen’s discharge should be denied under &)R@Y.

Section 727(a)(3) denies a debtor’s discharge where “the debtor has . . . failed to keep or
preserve any recorded information, including books, documents, records, and papersi¢tom w
the debtor’s financial condition or business transactions might be ascertained,autle act or
failure to act wagustified under all of the circumstances of the caseWhile a debtor need not
keep “an impeccable system of bookkeeping” to comply with § 727(&)(3, statute “ensures
that trustees and creditors will receive sufficient information to enable theacéothe debtor’s
financial history; to ascertain the debtor’s financial condition; and to recchgte debtor’s
financial transactions?® To that end, the statute “places an affirmative duty on the debtor to
create books and records accurately damting his business affairé®”

To statea prima facie case undgr727(a)(3)a trusteemust show by a preponderance of

42 Steffensen also argues that the bankruptcy court improperly relied ondigned deposition trangar
in concluding that there is no genuine dispute of material fact. Thedmmlines to consider this argumbetause
Steffensen cites to no legal authority supporting the proposition twasitmproper for the bankrugyt courtto do
s0. See PHL Variable Ins819 F.3d at 1290 (declining to consider a party’s suggestion where thenaitled o
authority in support).

4311 U.S.C8727(a)(3).

44 Meridian Bank v. Alten958 F.2d 1226, 1230 (3d Cir. 1992).

45 Petersornv. Scott(In re Scof}, 172 F.3d 959, 969 (7th Cir. 1999) (citation omitted) (internal quotation
marks omitted).

481d.

13



the evidence thdhe debtoffailed to maintain and preserve adequate records and that the failure
made itimpossibleto ascertain his financial condition améterial businesgransactions® The
word “impossible” should not be read literally—a trustee need not “show that there is
conceivable way to ascertain the financial condition of the defftoarid “[t] he tesis whether
there is available written evidence made and preserved from which the preseciafin
condition of the bankrupt, and his business transactions for a reasonable period in the past may
be ascertained?® If the trusteeneetsthis burden, the burden shifts to the debstorjustify his
failure to maintain the records®

The court agrees with the bankruptcy court thatTrusteenet her burden to establish
that Steffensefailed to keep and maintain adequate records that would enable ocertaias
his financial condition As an initial matterSteffensen has practiced law fover thirtyfive
years during which time heanseveral law practices. Heassophisticated business persamg
is therefore‘held to a high level of accountability in record keepifiy.”

Also, while hislaw practices are not in bankruptcy, “[a] lack of business records relating
to a company substantially intertwined with a debtor may provide the badie foenial of a
debtor’s individual discharge under §778)(3).”%? Here, Steffensen and his law practices are
substantially intertwinecheformed andowned his law practices, he and his wifade several
loans to his law practiceBesometimes paid fgpersonal expenses using checks issued from his
law practices, and he occasiondlgnsferred funddirectly from alaw practicés bank account

to himselfas repaymenan his loans.Steffensen wasbligated to keep and maintain recofols

47 Gullickson vBrown(In re Browr), 108 F.3d 12901295(10th Cir. 1997)

48 Jacobowitz v. Cadle Cdln re Jacobowity 309 B.R. 429, 438 (S.D.N.Y. 2004).

49 Meridian, 958 F.2d at 1230 (citation omitted) (internal quotation marks omitted).

50 Brown, 108 F.3d at 1295.

51 Meridian, 958 F.2d at 1231.

52 United States Trustee v. Kandkl re Kande), 2015 WL 1207014, at *8 (Bankr. N.D. OHitar. 13,
2015).
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his law practies in accord with his high&vel of accountability.He failed todo so.

To be sure, Steffensen kept accounting data in QuickBooks while operating S Law PC.
But he stopped doing so a few years after starting SB in 280é he did not keep accounting
data in QuickBooks or a similar program for two years before the petition datadid\he keep
by hand during that time any check registers, profit and loss statemeatsedsiheets, sources
and uses of cash, or general ledg&#hat is morewhile Steffensen estimates that SB owes him
$100,000, he does not know the amount he has loanedlémhisactices He did not keep a
ledgeror a similar accounting document showing the amadumisaned to his law practices, the
amountshe receivedack, orthe balance currently owing. Steffenstateghathedid not keep
a ledger because the amounts repaidim are so small there is no chance the loan is
extinguished. Yet without this type of information, a third party couldntetligentlyascertain
hisfinancial condition, especially as it relates to his loan transactions with hisdaticps>3

Steffensennsteadoften documented the loams his law practices bynaking a note on
the deposit slipsThe law practices occasionalgsual him checksas payment on the loans.
And his wife sometimes received chefian the entitiesasloan repayments or as his
contribution to family expenses. Though Steffensen tried to note on each check’singemo |
whenit was a loan repayment, not all checks had a notation.

In addition to pointing to these records, Steffensen maintains that his financialaondi
can be ascertained franms voluminous amount of bills from vendors, bills to clients, canceled
checksbank statements, tax returns for himself and his law practicesyankdpapers relating

to those tax returnsBut “[m]any courts faced with checking account records, canceled checks,

53 See Cadle Co. v. Stewdim re Stewar}, 263 B.R. 608, 615 (B.A.P. 10th Cir. 2001) (stating that a debtor
must produce records that “sufficiently identify the transactiorjshisb intelligent inquiry can be made pesting
them” (citation omitted) (internal quotation marks omitted)).
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deposit slips, bank statements, and tax returns as the sole documentation of a debtois fi
history and condition have determined that such records are inadequate t2d&)8).>*
The court follows suit here.

Again pointing to the voluminous amount of documents produced, Steffensen argues that
he has discharged his duty because he has produced all the records in his possegshiains But
not whatthe code requires—the key inquiry is whetherrferdsproducedare sufficient to
enable one to ascertain his financial condifiorEven so, “too many’ is just as bad as ‘not
enough.”®® “The debtor has the duty to maintain and retain comprehensible recoisd'a
third party is “not required to sift through documents and attempt to reconstruct thedf flosv
debtor’s assets’® The bankruptcy court did not err in concluding tiat Tristeesatisfied her
burden under 8§ 727(a)(3).

The burden now shifts to Steffensen to justify his faitorenaintainadequate records.
Justification depends on what a “reasonable person would do under similar circes$tanc
Relevant factors include “the education, experience, and sophistication of the debtotume
of the debtor’s business; the complexity of the debtor’s business; the amoumlitoéxtended
to thedebtor in his business; and any other circumstances that should be considezed in t
interest of justice®® Steffensen argues that the bankruptcy court erred when it rejected his three
proffered justifications. The court disagrees.

First, Steffensen argued that he could not afford to hire an accountant or a bookkeeper to

54 Juzwiak 89 F.3d at 428.

55 See Caneva v. Sun Cmtys. Operating Ltd. P8hipe Canev§ 550 F.3d 755, 764 (9th Cir. 2008) (“The
terms of 11 U.S.C8 727(a)(3) do not condition a debtor’s discleaog the presentation of the documents teaditl
keep and preserve.”).

56 Havel v. Vandewoestyifn re Vandewoesty)el74 B.R. 518, 522 (Bankr. C.D. Ill. 1994).

57 Juzwiak 89 F.3d at 429.

%8d. (citation omitted) (internal quotation marks omitted).

59 Meridian, 958 F.2d at 1231 (citation omitted) (internal quotation marks omitted).

601d. (citation omitted) (internal quotation marks omitted).
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keep his books. But “insolvency cannot be used as an excuse to avoid the obligation to provide
records to illuminate that conditioi” And norefundamentally, a debtor need not hire and pay
an accountant or a bookkeeper to maintain his records. Steffensen appears to acktlowledge
with his second asserted justification: thatplanned to keep his own books but he got too busy.
Being too busy, however, is insufficient to justify a debtor’s failure to fulfdlduty to “create
books and records accurately documenting his business affaifsially, Steffensen argued
that the records he maintainegre sufficient for his own purposes. But a “debtor’s honest
belief . . . that his records are sufficient . . . does not constitute justificatiailtire to keepr
preserve records undei787(a)(3).%3

The bankruptcy court correctly denied Steffensen’s discharge unde(&@R7

CONCLUSION

For the reasons stated above, the court AFFIRMS the judgment of the bankawyptcy ¢
The Clerk of Court is directed tose the case.

SO ORDERED thigthday ofOctober, 2016.

BY THE COURT:

72 A

ROBERY /. SHELBY
United $ates District Judge

611d. at 1232.

62 Scott 972 F.3d at 969.

63 Py v. Mitsopoulogin re Mitsopoulo}, 487 B.R. 604, (BankE.D.N.Y. 2013) (citation omitted) (internal
guotation marks omitted).
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