Premier Group, Inc., The v. Bolingbroke et al

IN THEUNITED STATESDISTRICTCOURT

FOR THE DISTRICT OF UTAHCENTRAL DIVISION

THE PREMIER GROUP, INC.,
MEMORANDUM DECISION
Plaintiff,
Case No. 2:1%v-005301C-DBP
V.
District Judge Tena Campbell
DARREN BOYD BOLINGBROKE, HEIDI
McNULTY, MICHAEL SHANE COLLARD, Magistrate Judge Dustin B. Pead
JOSEPH R. SIMMONS, JAMES J.

HUBBARD, KIMSITH BOUN, MARIA
ALVARADO and DHS GROUP, LLC,

Defendans.

INTRODUCTION

This matter was referred to the Court under 28 U.S.C. § 636(b)(1)(A). (Dkt. 64.) This
case involves a dispute between The Premier Group, Inc. (“Plaintiff”), afwtriter employees,
Defendants Bolingbroke, McNulty, Collard, Simmmons, Hubbard, Boun, Alvarad@®!d8d
Group, LLC (“Defendants”). Plaintiff alleges that the individual Defenslamsappropriated
Plaintiff's proprietary information and began unlawfully competing with Pldir{éee Dkt. 1.)
Presently before the Courtiaintiff’s “Motion for the Return of Cell Phones Without Removal
of any Stored Data and Contents.” (Dkt. 73.)

ANALYSIS

Plaintiff requests the CouorderDefendantsto return the cell phones belonging to
Plaintiff . . .” and prohibit Defendants from using certain telephone nunitbairgiff claimsto
own. (Dkt. 73.)Plaintiff gppears to mguethat the District Court already ordered return of the cell

phones at issudlaintiff also arguethat Defendants have not proven that thewy the cell
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phones at issue. Finally, Plaintiff argues it will suffer irreparable harreféidants continue to
use the telephone numbetsssue

Defendant®ppose the motion, arguing that Plaintiff maisstated the District Coust
instructions during the August 5, 2015 hearing. (Dkt. D&fendants further argue tHkaintiff
has not established the required elements to succeed on a writ of replevin.

l. The District Court did not order Defendants to turn over the phones aissue
and Plaintiff has presentedinsufficient justification for such an order.

a. The District Court did not order Defendants to return the phones.

Plaintiff appeas to argue that the District Court already ordered Defendants to surrender
possession of the cell phones at issue. (Dkt. 73 a{s2attng Plaintiffs seek an order “to return
the cell phones belonging to Plaintiff on August 24, 2015 as ordered by this Court without
removal [of certain datd).) This is not a fair characterization of the District Ctairistructions
fromthe August 5 hearing. As Defendants correctly point out, Judge Campbell ordered
Defendantscounsel tomake a data image the information on the phone®view that data,
and producethe materials that [counsel] believe[s] are not persb(iakt. 66 at 14:22—-25.)
Plaintiff is cautioned tonore carefully recount the Cowstulings andnstructions in the future.

b. Writ of replevin

Magistrate Judge Warner recengued a informativeopinion describing the procedure
for obtaining property by writ of replevin the District of UtahSee Wilderness Training &
Consulting, LLC v. Aspen Educ. Grp., Inc., No.14-866, 2015 WL 686019, at *2 (D. Utah Feb.

18, 2015) A Plaintiff seeking such a writ is required to estabtishierakelementsThe disputed

Page2 of 4



elements here include whether Plaintffins the prperty* and is entitled to possessi@ee Fed.
R. Civ. P. 64; Utah R. Civ. P. 64A-B4

First, Plaintiff does not appear to apgege its burdemere Plaintiff must demonstrate
that itcan establish the elemeriits this writ, or provide some other justification for the
emergency relief it seekgvhile Judge Campbell ordereceizndantgo produce documents
establishing ownership of the cell phonige District Courtid not relieve Plaintiff of its
burden. he District Courimerely affordedPlaintiff the opportunity to make informed arguments
demonstrating Plaintifé entitlement tdhe cell phonesPlaintiff still bearghe burderof
persuasion. Plaintiff does ndirectly address the elememégjuired to obtain warit. Instead,
Plaintiff suggests that Defendants cannot prove that they owaelh#hores at issue. It is
Plaintiff's burden to demonstrate that it owns tb# phones and is entitled to possessitae.
Utah R. Civ. P. 64A, 64B.

Plaintiff has not demonstrated thabiwns thecell phones at issue, trat itis otherwise
entitled to possessioRlaintiff advances as evidenteceipts for cellular telephones that
Defendants Bolingbroke and McNulty submitted to Plaintiff for reimburseme2@10, and . . .
business expense reimbursement statements showing that Defendant Bolioghsxtently
submitted monthly reimbursement forms that included the Sprint’l§ilikt. 71 at 4;see also
Dkt. 60, Ex. A.)Thesereimbursementdo not prove that Plaintiff owned the telephones. As
Defendants point outPlaintiff’s reimbursenent of expenses does not conclulsiestablish
ownership othecell phones.tlis common for employers to reimburse expenses lenefit of

employment without seeking ownership in the item for which itlpeirsed funds. Further,

! Thisrequirement has alternatiydaut the Court finds those cannot be met here bechese t
telephones in question are in the possession of Defendantsselandthe data on them has
been imagedrurther, Plaintiff has not tdreda factual basithatcouldestablishany of theother
factors See Utah R. Civ. P. 64£c)(4)—(10).
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Plaintiff semploymentagrement indicates that company properity e titled inPlaintiff’s

name (See Dkt. 75, Ex. D.) This apparently was not @onith thecell phones at issugere. At

best, the evidencaubmitted to the Court indica¢here is a genuine dispute over the ownership
of the telephones. Accordinglghe Court will deny Plaintifé request for the telephones.

Il Plaintiff 's request for injunctive relief shall be addressed by the District
Court.

Plaintiff also aleges that it owns the telephone numlaesssociated with the telephones at
issue and s&s an order prohibiting Defendants from using those telephone nunibeys.
request seeks injunctivelief and must be reed wth the District Courtat theappropriatdime.
This Court does not have the power to order injunctive relief, and has not been asked to provide
its recommendation on such issuSee Dkt. 64; 28 U.S.C. 636)(1)(A).

ORDER

Based on the foregoing, the CoMENIES Plaintiff’s “Motion for the Return of Cell
Phones Without Removal of any Stored Data and Contents.” (Dkt. 73.)

IT IS SO ORDERED.

Dated this 8" day of August, 2015. By the Court;

Ddsth B. Pfad
United Stafes Magjgtrate Judge
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